9 p)
g 2
258
R o=
=85 Y=
2/ o
o i DO
- QB =
S B =R
=t
e
D)
" S

by
Anna Moltchanova

gty

i ]

i

!

1
{
40l
i
P g
: 1
..N. al §
?

STUDIES IN GLOBAL JUSTICE

SERIES EDITOR: DEEN K. CHATTERJEE

@ Springer



Chapter 6
The Implications of the Modified Right
to Self-Determination!

In the previous chapter, I defended the modified right to self-determination, which
establishes a norm for the just treatment of national groups. Pragmatism indi-
cates, however, that if the modified right is to regulate the relations among state-
endowed and stateless national groups, it has to have the capacity to become a
legal norm with universal application within the present international legal system.
I have already demonstrated that the modified right does not contradict the princi-
ple of territorial integrity, which is fundamental to this system. I will now discuss
how an approach to self-determination and the corresponding international norms
based on the modified right could help define fair terms for autonomy arrange-
ments for substate national groups. I will first define the “nations approach” to
self-determination and then discuss the implementation of equal self-determination
for all substate national groups in a multinational federation and the corresponding
challenges.

Next, I will argue that the employment of my approach, and especially the intro-
duction of the modified right, will have positive consequences for international
peace. I maintain that if this approach were accepted in the international legal
framework, it would be useful for responding to the moral claims of non-state com-
batants. The modified right undermines the moral basis for the “just cause” and
“last resort” justifications for asymmetrical warfare, provides incentives for non-
state groups to participate in negotiations, and eases their transition into becoming
responsible members of the international community. These likely positive effects
of the nations approach provide a partial, teleological justification for it. But the
success of this normative framework in addressing the challenges multinational
states face will depend in part on whether the community of states both accepts
the norms of the framework and has sufficient resources to enforce them. I demon-
strate in the penultimate section of this chapter that since the set of norms I advance
respects the privileges of existing states, these norms have a good chance of being
accepted, and the status they afford to the members of the international community
will facilitate these members’ voluntary compliance. In the last section of the chap-
ter I deal with some empirical considerations that apply to implementing the nations
approach.

A. Moltchanova, National Self-Determination and Justice in Multinational States, 155
Studies in Global Justice 5, DOI 10.1007/978-90-481-2691-0_6,
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156 6 The Implications of the Modified Right to Self-Determination
The Nations Approach

The nations approach is based on my definition of a nation as a collective agent orga-
nized around the good of self-determination. This approach includes the modified
right to self-determination and the corresponding norm of legitimacy for multina-
tional states and extends the regulation of national groups’ behavior to transitional
societies, albeit employing a cautious approach to self-determination claims in such
societies.

A prima facie claim to self-determination is based on the existence of group
agents of the kind I define as nations. It identifies qualifying groups through their
possession of a political culture with the shared goal of maintaining or acquir-
ing collective agency related to the meaningful limits of political authority. The
modified right to self-determination requires that a national group’s claim to self-
determination be its claim to equal recognition of nationhood within the boundaries
of a multinational state. A just multinational state ought to be based on a partner-
ship of different national groups as equal self-determining communities, and hence
as equal members sharing the state’s space. The rules regulating relations among
national groups in a just state specify conditions of mutual respect and partnership,
as well as separation procedures. If a group is not a nation, it does not qualify for the
right to self-determination, but even those national groups that in principle qualify
for the right may not be allowed to exercise it if they do not comply with the norm
of equality prescribed by the nations approach.

The nations approach to self-determination upholds respect for human rights
as a basic moral norm of international behavior, but it also requires the recogni-
tion of a moral entitlement of all national groups to equal status. The conditions
of membership in the international community for stateless national groups ought
to be considered an important issue of global justice. The nations approach main-
tains that the norm of legitimacy is not satisfied by political authority in a multi-
national state if it does not provide fair conditions of membership for its substate
national groups, including equality of status with respect to self-determination.
In Chapter 2 I determined that there is a fundamental difference between self-
determination and other group rights. Linguistic and other minority rights that do
not directly relate to self-determination define fair conditions of citizenship within
political communities, the justifiable boundaries of which are determined by the
shared good of self-determination. I accept but do not argue in this book that respect
for minority rights other than self-determination is required for the just arrangement
of a multinational state. Thus, the provision of fair terms of individual inclusion
in political units organized around self-determination is necessary for determin-
ing the justice and legitimacy of a state, multinational or otherwise. The nations
approach holds, therefore, that respect for the human and minority rights of citizens
as well as their national identity is required for the just arrangement of multina-
tional states. If a state does not address claims to self-determination on its terri-
tory properly, it cannot be considered minimally just, even if it does not violate
human rights.
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Contested secession has received much attention in recent scholarship. Since
contested secession is based upon the disagreement of two or more national
groups concerning their self-determination within particular boundaries, the nations
approach considers secession as merely one aspect of the regulation of relations
among national groups in their host multinational states, which ideally has to
be done on a continuous basis according to the norms advanced by the nations
approach. It prioritizes the terms of organization of multinational states over those
of their dissolution, because the latter are implied by the set of principles guiding
just arrangements for multinational states. Unilateral secession is not permissible in
a state that satisfies the norm of legitimacy: after the will of the people of a national
group is expressed (in a referendum, for example), this gives the group’s represen-
tatives a mandate to either negotiate the group out of the state or renegotiate its
position within the state. If a group is offered fair terms and rejects them without
good reason, it does not have the right to secede.” Does substate self-determination
allow group agents to be excessively influenced by political and economic circum-
stances external to their constitution? The nations approach assists with the main-
tenance of agents’ constitutions and aims to shape their interactions in the best
way possible to achieve equality of control over their political futures within the
state.

In extending legal regulation to those self-determination claims that are now
beyond the scope of the right to self-determination, the nations approach aims to
minimize secessionist attempts in multinational states. It increases the range of pos-
sibilities for the satisfaction of self-determination claims by allowing and encourag-
ing the exercise of self-determination within existing state borders, thereby reducing
the potential instability of multinational states, as I demonstrate in this chapter. One
of the goals of the nations approach is thus to ensure the stability of host states
by securing their compliance with the ideal of just treatment afforded to all group
agents on their territory with verifiable claims to self-determination.

The nations approach both acknowledges that it is important to preserve the ter-
ritorial integrity of states and draws no necessary conceptual connection between
nationhood and statehood. The consequence of the principle of equality of national
self-determination for the domestic politics of multinational states is that national
groups are not accorded a mere partial redistribution of power that is still vested in
the main nation, but rather are given equality of status with other national groups,
which is reflected in the constitutional and institutional organization of the state. A
state entitled to territorial integrity should fairly represent all the national groups on
its territory without giving only one group (or only some groups) privileged access
to state power.

Three aspects of the legal system of a multinational state ought to comply with
the nations approach in order for a state to satisfy the norm of legitimacy: (1) the
general norms of the system, such as the state’s constitution, bill of rights, or ini-
tial agreements determining the mutual status of the parties; (2) norms governing
autonomy arrangements between the state and each national group; and (3) norms
that categorize the entitlements of various subjects in mixed federations (federations
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with both national and territorial subjects). Bringing these norms into compliance
with the nations approach is necessary to provide acceptable terms for the organiza-
tion of the political institutions of a multinational state.

The nations approach requires that the conditions of equal discourse in a multi-
national state be satisfied or sufficiently well approximated. The conditions of equal
discourse protect the equal freedom of the parties. Agreements made under the con-
ditions of equal discourse are binding on all parties involved, regardless of the type
of arrangements made in each particular case. Moreover, norms accepted in order to
promote and maintain these conditions in the future are legitimate. The approval of
a federal constitution by only the majority national group, for example, does not sat-
isfy this requirement: federal laws ought to be approved by all affected groups, and
no changes ought to be made to the initial agreement without all national groups’
consent.

It is often acknowledged that the right to self-determination has two dimensions:
an external dimension refers to “the international status of a people concentrated on
a specific territory and the relations of this entity with the surrounding states,” while
an internal dimension has to do with the institutional organization and legal regula-
tions of a multinational state designed to accommodate different national groups in
the state’s territory.? If only state-endowed national groups can enjoy the external
aspect of self-determination and non-state groups are limited exclusively to the exer-
cise of internal self-determination without freely consenting to be, their differential
treatment does not comply with the nations approach, because state-endowed and
non-state groups are constituted around the same shared good of self-determination
but are being treated unequally. From the point of view of the nations approach,
then, the fair inclusion of a substate group into a multinational state involves grant-
ing all groups—minorities and the majority—a similar degree of control over their
political futures and thus involves the assurance that all groups can share in both
external and internal self-determination.

Compare the following two accommodation strategies. A strategy that has an
external institutional dimension presupposes that there ought to be at least one tool
for the resolution of claims to self-determination, such as a referendum; requires
international as well as internal supervision of conflict resolution; and allows minor-
ity national groups to enter external relationships with subjects beyond the bor-
ders of the host state. Although it is good if this strategy is supplemented by rules
for long-term interaction among self-determining substate agents, the tools it pro-
poses comply with the nations approach. The strategy of consociation, on the other
hand, allows a national group to participate in the state parliament, but only on the
basis of proportional representation, and it permits cultural but not political self-
government.* The rules put forward by this strategy do not comply with the nations
approach, although they can be used if a national group chooses to approve them
under the condition of equal participation in discourse, and thus freely. The nations
approach, however, would require that the group not be prevented from the exercise
of self-determination in the future if it so chooses.

Thus, the principles of federal institutional design should reflect the prima facie
equality of the moral entitlement of different national groups. There ought to be a
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set of norms, procedures, and institutional structures guaranteeing the possession
and exercise of discursive control to each group. In general, the norms of partici-
pation for national groups in a federal legislative power, when based on the equal
freedom of collective agents, ensure that the agents have the means to protect their
interest in self-determination. This is essential to promote their cooperation within a
multinational state. Various autonomy settlements defining the shared and exclusive
powers between the federal state and each national group, which I discuss in the
second part of this chapter, can express the national groups’ equal status in decision
making at the federal level of legislative power and thus satisfy the general standards
regulating the proper status of national groups with respect to one another.

What criteria of assessment are available for the international community to
judge whether a state satisfies the norm of legitimacy, or whether it is minimally
just? Such a state should at least satisfy the following necessary conditions: First,
basic discrimination should not be included in the constitution or institutions of
a state, as would be introduced, for example, by a statement that the state repre-
sents one nation. Hence, no one group should have preferential access to a set of
rights, powers, and institutional accommodations promoting its self-determination.
Second, it has to be possible for a national group to question the justice of the con-
stitutional layout of the state and to contest any provisions included in the internal
arrangement of the state that it deems unjust and considers an imposition on its
ability to determine its future political status. This assures that the group has at
least minimal conditions for preserving its equal freedom. Third, the tools for exer-
cising discursive control have to be available to all groups, including forums for
discussion and the possibility of a referendum or some other procedure that allows
individual members to make public their shared goal of acquiring and maintaining
the effective exercise of their collective agency associated with self-determination.
The presence of such tools allows the international community to discern the exis-
tence of a substate national group with sufficient accuracy. Finally, there has to be
some legal recourse available for national groups. They have to be able to voice their
grievances internationally in, for example, an international court or the UN, and the
corresponding international agency must have a normative framework that allows it
to pass judgments upon the status of the group. Ideally, there would also be some
international institutional devices available for monitoring a group’s situation and
working to protect minorities’ basic claims by various means.

I do not want to interpret equality in such stringent terms, however, that I make
my theory irrelevant to the current processes of international relations. The scope
of the notion of equality allows for a variety of arrangements, from states with the
de facto equality of national groups to those that closely enough approach equal-
ity not to be considered unjust to those that are not in principle unjust and have
demonstrated willingness to embark upon the process of negotiations and reform. It
is important that, in each case when a state claims to be in the process of achieving
the standard set by the norm of legitimacy, the international body responsible for the
enforcement of the modified right establishes an acceptable time limit for a desired
change toward equality to take place, after and only after which the state would
be considered to have failed to satisfy the norm. If a country is a true democracy
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where in principle the equality of nations is possible, it is unlikely that it will be
called unjust: in Canada, for example, even if at the present moment the equality
of nations is not acknowledged constitutionally, a process exists that allows national
groups to express their opinions and be heard. The nations approach’s norm of legit-
imacy indicates, however, that such states should think about initiating the process
of change from above.

Since secession is not only destabilizing but also in most cases impracticable, it is
a priority of the nations approach to accommodate the self-determination claims of
national groups in relation to one another within their host states. The recognition of
their basic entitlements as a particular kind of actor allows national groups to share
the state on the “right” grounds from their own and others’ perspective.

Multinational Federations and the Nations Approach

In this section, I consider how the equal self-determination can be realized within the
borders of a federation. The federations I discuss contain national or both national
and territorial, but not exclusively territorial, units. Thus, they are either multina-
tional or mixed (asymmetrical) federations. I first consider general organizational
principles for such states and then deal with a number of challenges that a theory of
multinational federalism needs to answer.

Equality of Self-Determination in Multinational States

One cannot approach a society that houses several national groups without paying
attention to allegiances with respect to self-determination, because they denote the
limits of political communities meaningful to their members. Given that federations
ought to treat their citizens equally as citizens of the larger state and that they must
respect human rights, they cannot discriminate on the basis of national origin. The
central state can equally belong to all substate national groups in a number of ways,
but it cannot justifiably create a hierarchy of national groups with a constitutionally
entrenched difference in access to political power. Thus, there cannot justifiably be
a “title” nationality, either at the state or substate level, that hosts within its territory
other national groups that do not directly belong to the federal state (unless they
choose mediation by the host republic voluntarily and have the option to change
their mind). Thus, there has to be an established procedure (which may require a
corresponding institutional structure) that allows all national groups to jointly deter-
mine the policies deemed to be within the jurisdiction of the federal power. There
also has to be a division of powers between a central government and its national
subunits that allocates enough power to national groups to allow them to control
their political futures.

The central government can be delegated by subunion groups in a number of
ways, but it is advisable to have a chamber in which all of the subunion national
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groups are represented equally. The federal constitution can only be amended in
consultation with all subunion national groups and needs to be passed by this level
of the legislature. Each subunit can have its own legislature and can, within the lim-
its of compliance with the federal constitution, unilaterally amend its own constitu-
tion. There could also be a chamber that has proportionate representation if this is
required by the type of authority that the joint government wants to exercise.’ Such
a federation is similar to a typical federal state in that the authority that is devolved
is not immediately revocable, but the terms of membership are more relaxed than in
a typical federal state: a federation that complies with the nations approach ought to
have a set of rules that define when a group can exit the union and a set of corre-
sponding procedures. Nevertheless, the federal state in my model will not be quite
as relaxed in the rules of its formation as a confederation, in which two or more
sovereign countries agree to coordinate economic and military policy and devolve
the power to administer these policies to a supranational body composed of dele-
gates of each country. In a confederation, the authority devolved upward is voluntary
and revocable, because a state devolving its powers retains the right to unilaterally
reclaim them.® A national group in a multinational federation, on the other hand,
cannot unilaterally secede except in exceptional circumstances.

For an analogy that clarifies power sharing in a multinational federation in com-
pliance with the nations approach, consider the distinction between joint and collec-
tive ownership of property drawn by Mathias Risse. Decision making at the federal
level concerning federal laws and the corresponding powers of national groups can
be likened to the terms of joint ownership of property: such ownership requires that
a collective decision-making process be concluded to the satisfaction of each of the
“owners.”” Decision making at the level of each group, considered from the point
of view of their membership in the federal state, is akin to the terms of collective
ownership of property: each owner in this case enjoys equal entitlement to use of
their part of the property within constraints. This means that each group has power
to control its own constitution so long as it satisfies the norms of relating to other
state members and conforms with the federal-level norms that regulate its relation
to its citizens.

The constitutionally entrenched division of powers between each nation and the
state need not be uniform; every national group can have its own arrangement with
the state. Every national group is likely to have a different list of issues it consid-
ers important to its control over its political future. Its needs must be reflected in
the norms of political power sharing with the state and the legal rules governing
the group’s territorial autonomy. The rules defining shared and exclusive areas of
competence cannot give the majority group or the federal government fundamental
priority unless the substate group agrees to this division under fair conditions of
deliberation.

A range of existing accommodation strategies satisfy the norm of equality. In the
Russian Federation, for example, some basic norms ensure the minimal level of enti-
tlement in the relationships of all national republics with the center: the status and
territory of the republics cannot be changed without their consent, federal authorities
coordinate international relations jointly with the republics, and the republics hold
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their land and resources as the property of their peoples.® Under this general norm of
equality, however, models of inclusion are envisioned by different republics on the
basis of their constitutions: Tuva’s constitution states that the republic is included
in the Russian Federation on the basis of the federal treaty and that the republic has
a right to self-determination and exit.” The republic of Sakha, on the other hand,
acknowledges as superior on its territory only those laws of the Russian Federation
that concern powers that the republic has voluntarily surrendered to the federation.'”
It delegates its powers through agreements and treaties and has the right to suspend
federal laws when they contradict the federal treaty and the laws and constitution
of Sakha. To acquire force in the territory of Sakha, federal laws that affect joint
affairs need to be ratified by the legislative body of the republic. And Tatarstan’s
constitution states that Tatarstan is a sovereign state subject to international law; it
is associated with the Russian Federation on the basis of the treaty determining the
mutual delegation and separation of powers.!!

Challenges to Multinational Federalism

The Charge of Inconsistency

One common criticism of multinational federalism is that it forbids dominant
national groups from claiming ownership and control over public institutions at the
central level but allows smaller national groups to make such claims at the substate
level. The control of public institutions should be considered with respect to other
national groups as well as to non-self-determining minorities and nationals of other
groups as private citizens.

The major problem with the dominant group’s claiming ownership over the pub-
lic institutions of a state is that it prohibits other primary political communities from
functioning properly within the borders of the state. We need to make sure that this
problem is not reproduced at the substate level. My model of federalism certainly
prohibits any group from exercising exclusive and unreciprocated control of public
institutions at the central level. According to my plan, all national groups hold direct
and equal membership in the state at the federal level of authority. In this model the
state does not belong to any one group, but to all of them equally. Thus, at the federal
level it is not the case that the dominant national group is deprived of its ownership
of public institutions and others are empowered to wield the political authority the
dominant group no longer enjoys.

How can the organization of a multinational state that maintains the equality
of self-determination prevent a national group from reproducing, at the substate
level of power, the patterns of political control previously exhibited by the dominant
group within the state at large? This question arises when national groups have a
large number of members of another national group residing within the territory
they govern or when a new national group emerges within this territory.

The form of political control over a disputed territory populated by members of
more than one national group needs to be decided based on negotiations mediated by
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the federal-level authority. The territory can be allocated to one group with special
rights for members of the other; the corresponding groups may be able to share
control over the territory (besides the shared control over the territory they already
exercise, together with other groups, concerning the aspects of government relegated
to the federal level of authority, which gives them a certain degree of control over
the territory). Groups can govern jointly or they can divide spheres of influence,
but no national group can exercise power over all or part of a substate territory
that contains territorially concentrated members of another national group unless
the latter give consent under fair conditions of agreement. An agreement is fair
if the group retains equal status with respect to self-determination and its equal
membership in the federal level of authority and has transferred some of its powers
over its members within the territory of the other group to that group voluntarily. I
will deal with the problem of the locus of self-determination for all national groups
and the division of territory in more detail when I explain how to deal with the
equality of self-determination of groups some members of which form minorities,
and not necessarily territorially concentrated, in other substate units.

What should be done when a nation appears in the territory of an already defined
national subunit that enjoys self-determination within the state? According to my
account, none of the properly formed groups should be disadvantaged or disre-
garded, and each needs to be given membership in the state at the federal level.
If there is a group that qualifies as national on the territory of one of the sub-
state national groups, it is withdrawn from the authority of the “host” group and
acquires a status equal to it within the federation. For example, some of the national
republics in the Russian Federation contain, along with their title nationalities,
national minorities. Since every national group deserves similar treatment within
the federation, the participation in the federation of these national minorities can-
not be mediated by their current host republics; the minorities ought be considered
immediate and equal federal subjects. According to the modified right, the basic
equality of status of each group with respect to self-determination has to be the
guiding principle for regulating their relations. They have to be included in the fed-
eration equally with other national groups and not be treated as “minorities within”
the recognized national republics precisely so as to not reproduce the hierarchical
patterns of access to self-determination, in which one group controls another or
is privileged over another. The larger group does not in any case have legitimate
reach over a political community of self-determination that has located the source
of authority within its own community without the consent of this community.

Treatment of newly formed units in a way that complies with the nations
approach and aims to be consistent with the treatment afforded to already existing
units in the multinational state certainly prevents substate groups from exercising
excessive control over substate political institutions. What needs to be explained
in this case is why I propose to keep state boundaries (previously associated, per-
haps, with the power of the formerly dominant group) intact when the boundaries
of national units within the state may be changed. The problem here concerns sub-
state groups’ being too deprived rather than too empowered. It is certainly true that
the state does not belong to any particular group, but this may be a good reason
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to allow an equal right to secession from the state to all national groups. Whether
this kind of solution is pragmatically destabilizing is a separate question that does
not directly relate to the question of whether my approach offers a principled basis
for multinational states’ arrangement. I do not claim that state boundaries cannot be
changed, but I do maintain that states should not be pulled apart until the status of
their national subunits is established as equal and is regulated. Then national groups
can secede by mutual agreement, and the process will be regulated by the legal and
institutional framework that maintains their mutual standing.

Provided that national identities are accommodated fairly across the borders of
substate units, what remains to consider is whether substate groups will exercise
control prohibited to the formerly dominating national group over those minority
groups—linguistic, religious, or cultural—that do not fall under the arrangement
concerning substate national identities. All citizens in the federation are also citi-
zens of the larger state and deserve the basic protection of their rights that is ideally
guaranteed to all the residents of the federation’s territory by the federal level of
authority. The terms of substate groups’ membership in a federation therefore ought
to include compliance with basic federal guidelines for the protection of individ-
ual and group rights within their territory. Thus, the transfer of power to the sub-
state level will not alter the conditions governing national groups’ behavior toward
minorities. Ultimately, the protection of individual and group rights depends on the
organization of the federation, and the nations approach includes respect for minori-
ties, as is required for the legitimacy of states.

Their mutual and reciprocal control over the federal level of government safe-
guards all groups’ basic interest in self-determination but leaves certain areas up to
them so long as they do not control or influence others in illegal ways. This prevents
national groups from controlling public institutions at the substate level in a way
that would be offensive to members of other national groups or that would violate
their rights or the rights of other types of minorities.

There are several questions that need to be answered to demonstrate that my
approach to federalism does not run into a different set of problems. In brief, they
involve the possibility of endless and destabilizing division along national lines
within a state, the treatment of groups that are not territorially concentrated, the
justification for keeping state boundaries intact while changing the substate units’
boundaries, the benefits of the substate type of self-determination, and the issue of
the allocation of territory. I will answer these questions in the order in which I have
listed them.

The Nations Approach and Dynamic Group Identities

It may seem that my approach to nationhood increases the possibility of minorities
mobilizing along national lines and aspiring to acquire a status at the level of the fed-
eral state equal to that of already existing national groups, which presents a problem
for the stability of multinational states. The destabilizing effects of dynamic iden-
tities that the nations approach accommodates can be controlled by the terms of
nations approach in at least two respects.
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First, division into national units—at least into those recognized as such by
the nations approach—will be limited by the size of a viable national unit. The
nations approach requires that only a group capable of creating and maintaining
effective agency, and thus a group that is viable in terms of its relations with
other groups, can be considered a nation. A group of two people who decide to
become a nation and claim that they have a corresponding political culture would
not qualify. A viable political culture, nevertheless, can come in many different
forms short of sovereignty. Many indigenous peoples, for example, cannot form
their own states. Their political culture is viable, however, if they can fulfill impor-
tant functions of authority within their territory to safeguard their identity and
membership.'?

Second, the nations approach does maintain that if a group is formed in the right
way, it is a national group and is entitled to be treated as such, with equality of self-
determination provided at the substate level. But the nations approach also guards
against strategic mobilization, thereby controlling what is considered an acceptable
mobilization of a group agent. The nations approach, moreover, defines the means
that groups which qualify as national can employ to realize their self-determination.
It does not allow for unilateral secession from minimally just states: the recognition
of the equal status of all national groups ought to happen, first and foremost, at the
substate level, supported by appropriate federal institutions. That the approach does
not promise complete sovereignty may also reduce the number of strategic mobi-
lizations. The nations approach also requires that a federal constitution be drawn
so0 as to provide procedures for changes in group status and the criteria that groups
need to satisfy to qualify for such a change. Thus, if the nations approach were
adopted, multinational states would have to accommodate shifting group identities,
but they would also be provided with means for the controlled accommodation of
changing national identities. Thus, the nations approach increases the probability
that multinational federations will stay together.

Groups that Are Not Concentrated in One Territory

When defining the terms of organization for a particular multinational federa-
tion, we need to identify all national groups within the proposed territory, deter-
mine the terms of their inclusion, and make provisions for the accommodation of
newly formed national groups. Determining the status of national groups is eas-
ier if national groups are territorially localized. There are two demographic pat-
terns of distribution, however, that complicate the consideration of possible terms
of group inclusion in a federation. Some groups that claim to be national may not
have acquired adequate institutions for the realization of their self-determination in
the past and may have members scattered over a number of territories governed by
the political institutions of other national groups. Considering the constitution of
the group agent and its shared goals, we can determine how to accommodate such
a group. If it does not qualify as a national group, it can be protected by a set of
minority rights, but not by the right to self-determination. If the group qualifies as a
nation, it needs to be provided with means to realize its substate self-determination.
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The group can be given a territory, especially if historically it had one. I discuss this
kind of situation at greater length later in the chapter.

Other minority groups may have institutions of government with control over a
certain territory within a multinational state but also have a large number of individ-
uals who consider themselves to be members residing within a territory governed by
another national group. Such a situation seems to present a challenge in accommo-
dating their national identities. Here is one possible solution in accordance with the
nations approach.!® If national minority A resides within the territory of national
republic B, and if A considers itself to be part of a national group that has its own
national republic A elsewhere, minority A has its national identity represented in
the federal state through its title republic A. The minority members may be enti-
tled to some special cross-border arrangements to relate to their nation, subject to
negotiations between the title and the host republics. In some cases, boundaries
can be redrawn if it is expedient—for example if the minority populates a com-
pact territory adjacent to the host republic. This accession procedure, however, has
to comply with the modified right, which would mean that national subjects have
to be given an equal possibility of exercising discursive control and thus equal
freedom in having a say about the procedure. A number of factors, such as sta-
bility and historic entitlements, need to be taken into consideration. In some cases,
minorities, even numerous ones, have appeared in the territory of other national
groups as a result of population moves executed by an oppressive regime that dis-
regarded the host group’s right to self-determination, as is the case of the Russian
population in the Baltic Republics. Overall, the nations approach prevents aggres-
sive mobilization through the norm of equality and utilizes a cautious approach
to mobilization in non-democratic states. Finally, if minority group A in the terri-
tory of republic B ceases to identify with the political culture of its corresponding
national republic A and decides that it is a separate national group, it ought to be
approached as one.

For example, in the Russian Federation, which ought to recognize Russian
national identity and other national identities equally, Russians are often a minor-
ity in other national republics. It may be a good idea for the Russians to have their
own parliament alongside the federal parliament. In the republics where they are
a minority, the Russians would be able to relate to the Russian national political
culture. They could even have a seat in the Russian (not the federal) parliament,
which would allow those away from the “main” Russian nation to have a say in the
nation’s affairs. There are some existing non-territorial arrangements of this kind.
A non-territorial group such as the Italian diaspora in Canada, for example, relates
to already existing territorial nations—Canada and Italy, in this case. They relate to
Canada as citizens and as an ethnic minority, and they relate to Italy as citizens who
comprise an extraterritorial voting district.

Although the Russian-speaking minority can relate to its title nationality beyond
the boundaries of the host national republic, which can in part determine the terms
of its membership in the host republic, within the host territory the Russian minor-
ity members are a linguistic/cultural/religious minority and not a national group. If
the Russian minority is territorially concentrated, its members could have certain
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political powers and a degree of self-government to fulfill their ethnic and other
minority interests and enjoy adequate representation as this kind of group in the
host national republic’s parliament. The Russians would not have the right to annex
parts of other national groups’ territory, however, even if they felt that the Russian
minority was numerous enough to warrant such an action.

Thus, we can institutionalize self-determination through models of multinational
federalism that do not reproduce the patterns of exclusion exhibited by nation-states
that contain minority nations. The modified right to self-determination and the cor-
responding organization of multinational states that I suggest withdraw national
minorities from under the control of other national minority groups and require that
other minorities (linguistic, religious, and cultural) be protected within the territory
of each national group.

Benefits of Substate Self-Determination

While substate self-determination is a legitimate form of exercising national
groups’ power to control their political future, one may ask whether substate self-
determination brings tangible benefits to national groups in multinational states.
That their self-determination is mediated by their joint membership in the state,
which stands between the groups and the rest of the world (because they ought to
act in concert and be represented internationally as a “cluster”), seems to diminish
the benefits that self-determination brings to substate national units. Traditionally
the enjoyment of self-determination has often been tied to privileging the status of
one group over others, and since I insist that national groups can enjoy the con-
stitutive good of self-determination only while respecting the rights of others, this
may appear to deprive national groups of the benefits of self-determination they
aspire to.

In Chapter 2, however, I argued that being recognized as a self-determining group
is a significant benefit for national groups because self-determination is their con-
stitutive good. The argument in this book implies that those groups that enjoy the
benefits of self-determination unjustly do not exercise their freedom properly, in
accordance with their moral right. As I discussed in Chapter 5, moreover, the kinds
of limitations that group membership in a federal state of this sort imposes on the
self-determination of a national group are not all that different from those imposed
by a membership in a regional structure. Ideally, there should be a forum for the
international representation of all national groups, like a “United Nations,” literally
understood.

Finally, granting “reduced” self-determination to substate national groups is a
way of equalizing the enjoyment of self-determination, which is presently unequally
distributed. Equality within a state is still self-determination. In the next section,
I argue that this form of self-determination is better than alternatives in its con-
sequences. One may ask whether in this case self-determination cannot just be
reduced to some other forms of membership in the larger state. What does sub-
state self-determination allow groups to do that they otherwise could not in a demo-
cratic society that respects individual and minority rights? Talking about the good
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of self-determination precisely allows us to determine how to fairly treat individuals
from substate national units as members of the larger state. In the previous chapters,
I explained how the receipt of even a broad spectrum of linguistic, religious, and cul-
tural rights does not amount to the satisfaction of the shared interest of groups orga-
nized around self-determination. Thus, if national minorities are not granted self-
determination rights within their host society, the host society is not fully respecting
the minority rights of their members. The proper actualization of a substate national
group agency helps to maintain the equality of the national minority members’ citi-
zenship in the larger liberal state. If minority rights include self-determination rights
and self-determination is not sovereignty, a liberal society that respects individual
and minority rights will provide for the equality of national groups’ substate self-
determination. What does the satisfaction of the right to self-determination involve
compared to other rights? Minority groups enjoying self-determination can control
the parameters of their political futures and negotiate as equals with other similar
groups concerning the limits of their powers over their political life and the terri-
tory they control. These features of self-determination clearly set it apart from other
minority rights. I will now move on to the role of territory in the enjoyment of the
substate right to self-determination.

Dividing the Territory of a Multinational State

A non-territorial right to self-determination, though incomprehensible in the present
international system, is perhaps not inconceivable in the future and would be com-
patible with my notion of nationhood.'* However, as I discussed in Chapters “Col-
lective Agents and Group Moral Rights” and “A Definition of Nationhood”, when
the condition of equal freedom in controlling a group’s political future is fleshed out
in terms that pertain to the present international system, the modified right to self-
determination requires that a national group enjoying self-determination control a
territory.

The Roma, for example, claim that they are a non-territorial nation. As I argued
in Chapter 3, satisfying the definition of nationhood is a necessary condition to
qualify for the right to self-determination. The Roma, in their desire to be deter-
mined by the conditions of their internal life, would possess a political culture of
self-determination and thus qualify for the corresponding right only if they con-
ceive of self-determination in the forms currently available for being equally free
with other group agents organized around self-determination. The members of the
Roma residing within territories under the administrative control of other politi-
cal communities will have to interact with these communities regarding their group
interests, and the terms of these interactions they envision as ideal determine what
type of group they aspire to be. To be constituted as a collective agent with the
right to self-determination, the Roma would have to conceive of their interactions
as allowing them to have a say about their political future in a form compati-
ble with existing national units. If there is an area in which some Roma can and
would want to form a national unit to exercise self-determination and to which
the rest can relate, they will be able to exercise their right to self-determination
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based on this home territory. Or, each group of Roma within a particular state can
have its own political and territorial arrangement to protect its self-determination.
If the Roma prefer to retain their form of organization and remain non-territorial,
which would prevent them from relating to other national groups in terms of equal
freedom, they cannot be accommodated via an equal right to self-determination,
though they can be granted other minority rights to accommodate them within their
host states.

My approach to territorial distribution proposes a very general strategy of treating
all national agents as equals and evaluating their entitlements and types of claims
they can advance based on this criterion. Existing national groups can negotiate their
boundaries within the constraints of the modified right and accommodate irredentas
and other minorities along the lines suggested in the next section. Determining who
controls the territory of Kosovo, for example, cannot be the unilateral task of Serbia:
according to the modified right, Serbia cannot claim that Kosovo is a part of the
Serbian state without negotiating with the Kosovars as a national group concerning
the arrangements of the shared state. National groups certainly differ in their size
and power, and the dominant group in a state will have more political, institutional,
and even military resources to pressure others. But this is precisely why we need the
tools to identify who qualifies as a political unit that is morally equal to them and to
assess their interactions from a moral point of view.

When the territorial boundaries of a national group are not disputed, figuring
out how to accommodate a group usually requires determining its status within the
multinational state. When boundaries are disputed between two or more national
groups, the situation seems to be more complicated, but the modified right still pro-
vides the general background principle for the settlement of disputes of these types.
It establishes that national groups are entitled to equal status within a multinational
state and requires that groups maintain discursive control in negotiations. One exam-
ple of an existing territorial problem of this sort is the disputed territorial boundary
between Ingushetia and North Ossetia in the Russian Federation. A number of the
Ingush people live within the territory of North Ossetia’s Prigorodny District. That
district was part of the Chechen-Ingush autonomous Soviet republic until it was dis-
solved following the deportation of Chechens and Ingush to Central Asia in 1944. At
that time, the district became part of the North Ossetian autonomous Soviet republic.
Ingush self-determination can presently be advanced within the restored republic of
Ingushetia, but not throughout the extent of its pre-1944 borders. The problem, then,
is to fairly determine the territories of North Ossetia and Ingushetia.

We cannot simply use the pre-1944 boundaries of these two republics as the stan-
dard guiding the resolution of this dispute; neither can we refer to the republics’
status within the former Soviet Union as reflecting their national identity. First,
the known institutional structures corresponded to vacuous political cultures: the
merged Checheno-Ingush territory did not reflect the groups’ ideal of member-
ship, as expressed in their potential political cultures. Second, the expulsion of
the Chechens and the Ingush from their territory changed the geodemographic
landscape of the area and influenced the composition of their potential political
cultures.
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Finally, although the vacuous nature of official political cultures at the time of
displacement should signal the uncertainty concerning the nature of group agents
whose members were displaced, the displacement was clearly addressed to the
two particular peoples, and regardless of what shape their self-determination is
to assume, this historical event created an additional dimension of the present-day
problem. In terms of the territory, it can be posed in the following way: even though
pre-1944 boundaries do not reliably demarcate the Ingush territory, given the vac-
uous nature of the official expression of their identity in the past, does the group’s
past suffering entitle it to compensation via the accession of the territory adjoined
to North Ossetia in 19447

My answer to this problem, based on the nations approach, is that historical
facts may be brought up in the context of negotiations between the two groups,
but that these facts have to be viewed from the perspective of the constitution of the
present-day group agents pursuing self-determination. Thus the status of the district
can be only resolved by considering the composition and location of the two—the
Ingush and the Ossetian—group agents now and only if the equality of their status
at the federal level is assumed. The equality of status applies to the group’s entitle-
ment to equal self-determination, but not within a specific set of borders. It should
be acknowledged at the federal level that the two peoples have an equal right to
self-determination but not an unqualified right to safeguard the territory the groups
presently occupy or to secure the territory they aspire to occupy before a settlement
concerning the territory is concluded to the satisfaction of both sides. Thus, what
cannot be assumed or ruled out prior to negations between them is the following:
The possibility that the Ingush people can exercise self-determination within their
present borders should not be excluded, but it cannot be concluded that they should
confine themselves to this territory. Thus, it should not be excluded that the locus of
self-determination for the Ingush people is the present boundaries of their republic,
with special arrangements made for the Ingush individuals living in North Ossetia. It
should also not be assumed, however, prior to the outcome of fairly conducted nego-
tiations concluded to the two peoples’ mutual satisfaction, that the Ingush ought to
entirely give up on their claims to a portion of North Ossetia. This is especially so
because thousands of the Ingush lived there, and their situation was aggravated in
1992 when they were forced to flee from their homes as the result of fighting in the
district. While the Ingush cannot participate in the negotiations fairly if their only
demand is that Prigorodny District be returned to them, Ingush refugees should not
be forced to entirely give up the prospect of residing in North Ossetia. The fate of
the refugees should be subject to negotiations between North Ossetia and Ingushetia,
and the refugees can be considered as citizens of Ingushetia protected by that repub-
lic. The possibility that the Prigorodny District will be returned to the Ingush people
also cannot be excluded. If the majority of the population there is Ingush, the district
can qualify as part of their territory based on the composition of the group agent. If
the district’s ownership was not disputed before 1944, this fact is only a weak con-
tributing factor to Ingushetia’s claim to ownership because of the vacuous nature of
the prior political culture.
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Negotiations can only be concluded when both sides are satisfied, and they will
undoubtedly assume a complex form. If it appears that no resolution is possible
within the confines of this process, there ought to be a procedure for arbitration that
will determine the fate of the territory based on the present constitution of group
agents within it and will take into consideration acts of unlawful accession of the
territory in the past without unreasonably disadvantaging its present inhabitants, as
Gans recommends. The territory can be given to one of the republics. Both groups
can be asked to relinquish their claims to the territory and it can be granted a special
status in which the citizens of the two republics coexist under the aegis of the fed-
eration without being directly governed by any one republic. Or the territory can be
divided between the two republics, with a peacekeeping federal force put in place to
control the area during the transitional time. In all of three cases, the modified right
should govern the process.

How can we provide institutional and territorial accommodation to an emerging
unit if an existing unit has already received a territory that should rightfully belong
to (or at least be shared with) the emerging unit? If the territory of a national group
includes a newly appeared minority that claims to be another national group, and if
this identity is verified, according to the modified right, this minority should refocus
its membership in the state through a direct relation to the central state, at this stage
as an equal to the host national group. The territorial entitlement of the host group
would seem to present a problem under these circumstances. To remedy this, the
constitution of the federal state can include the provision that the territorial bound-
aries of its political units remain open to revision under certain circumstances and
specify a procedure for this process. This provision should introduce strict criteria
to be satisfied by sub-unit groups to qualify for nationhood.

Gans’s defense of the sub- and inter-statist conception of self-determination of
nationhood offers a number of important suggestions concerning the division of ter-
ritory by national groups. He argues that each group that qualifies for the right to
self-determination has to be given a package of privileges, normally within a state
that coincides with its homeland, including self-government rights, special repre-
sentation rights, and rights to cultural preservation. He also does not see territory
as tied to its present occupants. Gans argues that partial ceding of territory is some-
times justified based on the following moral argument: Given territorial scarcity,
national groups are to be granted self-government rights in at least one geograph-
ical location, and other nationals living outside of their territory will relate to that
location.!> Both first occupancy (the presence of the group in the territory histori-
cally prior to other groups who presently live there) and formative territory (a ter-
ritory of primary importance in forming the historical identity of the group) ought
to play a role in determining the location in which a national group can exercise
its self-determination.'® If some other group occupies this territory, it will have to
share it with the group whose self-determination is being promoted, because no
group qualifies for total sovereignty over a territory, and two or more groups can
share one territory to realize their self-determination. Gans argues that if a group
is required to cede some territory, “People will only have to pay the price of being



172 6 The Implications of the Modified Right to Self-Determination

excluded from specific areas.” He continues, “These areas would not be any larger
that those from which they would in any case be excluded, if the territorial rights
accompanying self-determination were justly distributed among national groups.”!”

What happens when two national groups lay a claim to the same territory? Surely
they have to share the territory, but how many individuals from each side ought to
be located there, and what parts can they settle on? Answering these questions is
especially difficult if members of the group who cede the territory view this act as
giving up the part of their homeland. Gans maintains that we can determine how to
resolve such a case on the basis of how much harm the removal of some individuals
would cause to the functioning of the community. I agree with this reasoning but
would add that the determination of harm requires us to view the parties involved
as equal agents with similar claims. Otherwise the group that occupies the terri-
tory is privileged, and thus the formative territory argument does not seem to work.
Furthermore, the solution to the problem cannot be imposed by a third party; only
the two groups, considered as equal agents, can, through a carefully regulated pro-
cess of negotiation, determine the conditions for the division of the territory. I have
demonstrated that the modified right limits aggressive behaviors by setting limits
to the acceptable modes of exercising self-determination. It is possible that under
some circumstances, a national group will be so hostile that it will not be able to
conceive of a future in which it shares a territory with another group. In this case,
the function of the modified right is limited to the determination of the entitlement to
self-determination and of acceptable and unacceptable group behaviors (the latter of
which will include the hostile behavior of the group in question). The modified right
cannot always be enforced peacefully, but it presents a standard of justice that can
justify some interventions by the international community which, combined with
the recognition of the prima facie equal right to self-determination of the groups
in question, creates the possibility of turning the hostile group into a cooperative
member of international community.

I will demonstrate that Gans needs to make explicit the constitutive structure
of group agents to explain why formative territory is important to the exercise of
self-determination. Why should a group have the locus of its self-determination in
the region its members perceive as a formative territory? Why can it not be satis-
fied with territory somewhere else (perhaps with the right to visit the “formative”
territory free of charge)? Why was Birobidzhan not a proper site of Jewish self-
determination? It had formal structures of self-government, preservation of culture,
and representation. Why did its vacuous political culture not turn, with all the means
of actualization available after Perestroika, into a real political culture of the Jewish
republic? The important fact here is not that the Birobidzhan political culture could
not in principle have corresponded to the Jewish national culture because it was not
the formative territory, but rather that Jewish community members do not consider
Birobidzhan to be their formative territory. If one day they change their minds, the
territory will become a “formative” one. It is the group agent’s shared set of beliefs
and shared intentions that turn a territory into a potential site for self-determination.
Considering national groups as collective agents also clarifies why formative interest
requires some control over the territory in question—why polyethnic rights (rights
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that enable groups of common national origin to express their original culture while
integrating with another culture and living at least their political and economic lives
within that other culture)'® with access to land through membership in the state
of another nation is an arrangement that does not accommodate the national group
properly. I agree that polyethnic rights protect an interest different from that pro-
tected by the right to self-determination, but Gans’s account requires clarification
concerning group entitlements based on their constitution. In this case, he would
be able to determine the numbers sufficient to populate the territory to provide the
national self-determination of both groups.

The idea of a formative territory may allow groups to lay claim to territories they
have no relation to solely for strategic and power-grabbing reasons. If the Russians
were to claim that Kiev and the surrounding part of the Ukraine is their “formative
territory,” should they execute their shared self-determination with the Ukrainians
there? Would it matter if the Russians mobilize along these lines and self-identify
with the belief that Kiev is their formative territory, or would an elite claim that
Kiev is Russia’s formative territory suffice? Or, given the per capita argument for the
morality of territorial redistribution that Gans advocates, should the Russians give
up parts of Siberia to the Chinese in accordance with distributive justice? To deal
with these kinds of claims, we need the checks and balances provided by the nations
approach, which pays attention to the constitution of group agents and determines
their entitlements based on their equality of status safeguarded by the modified right
enjoyed by the qualifying agents. Only if the Russians and the Chinese come to an
agreement acceptable to both sides can they decide how many citizens from each
nation must live in Siberia to fulfill their self-determining functions in the region.
Or, if it is established that the Russians are entitled to share self-determination with
Ukranians within what presently are the boundaries of Ukraine, they can determine
the number of Russians who are allowed to move to satisfy the shared right and the
territories on which they will reside for this purpose only by mutual agreement. Such
an agreement will be based on the acknowledgment of equal status in the discourse
of national group agents and the corresponding prohibition of aggressive behaviors
and strategic mobilization, and it will attend to the uncertainly of national identities
in transitional and non-democratic environments. My account of the possibilities
for change is not as sweeping as Gans’s. Groups may end up, following a process of
negotiation, sharing a territory. However, this outcome is not guaranteed simply on
the basis of a notion of the locus of groups’ self-determination prior to the period of
negotiation between equal group agents.

Also, given that Gans allows people to move to formative territories, his state-
ment that groups without the potential for self-government should be afforded
polyethnic rights needs to be qualified. If he has in mind a group that does not
aspire to self-determination, it is not clear why he evaluates such a group in terms
of self-government. More importantly, if the group in question is an agent whose
interest requires self-determination and no geodemographic conditions to exercise
it presently exist but these conditions can be created in principle by the group’s
relocation, Gans still needs to explain why we should not satisfy the group’s claims
by moving a group or changing state boundaries. I agree with the general spirit of
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his project of advancing sub- and intra-state self-determination, but his discussion
of the geographical location of the right to self-determination is not as strong as it
could be unless he uses the idea of group agency to distinguish between the types
of groups and their entitlements and to help limit the effects of the territorial claims
of groups that both infringe upon the interests of others and lack a moral ground.
The enjoyment of the modified right to self-determination is territorial, and the con-
ditions of territorial division are determined based on the equal status of qualifying
group agents.

Mixed Federations

I will now briefly discuss some general guidelines for the organization of a multi-
national state with mixed subjects—territorial and national—that conform to the
nations approach. Territorial units without separate national identities, such as dif-
ferent oblasts in the Russian Federation, belong to the same national group, even
if the group is composed of a large number of such units. A territorial unit can
become a national group if it mobilizes accordingly. As the unsuccessful agitation
by political elites in the Ural region demonstrates, however, territorial units normally
have regional, not national, identity. The people of the Ural region consider Russia
(although not the Russian Federation, perhaps) to be their political community.'”
All national groups, on the other hand, given their nature as collective agents of
a particular kind, need to be recognized as the same type of subject at the federal
level and must have equal status in relation to one another in their ability to control
their political futures. This may mean that several territorial units are represented
by only one national group, which (as is the case for the Russians in the Russian
Federation) can be much larger than other national groups. So long as each national
group has a say about its political future in a form satisfactory to it, its agency and
self-determination are respected. An oblast or a province cannot be a member of the
federation at the same level as a national group, because territorial-administrative
units normally perceive their powers (even if they have regional parliaments) to have
been delegated by the respective national units in which these powers are ultimately
vested. Territorial-administrative units can, however, have equal representation in a
separate chamber within their own national group’s legislature in addition to pro-
portional representation (there are no national subunits within the territory of the
sub-state national group). They would be able thus to have access to the federal
legislature both through their national group and through federal-level proportional
representation.

A Teleological Justification of the Nations Approach

The nations approach deals with both the equal treatment of individuals within
multinational states and global justice with respect to political communities that
advance claims to self-determination. In this section, I demonstrate that its imple-
mentation would provide for a more peaceful relationship between substate and
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state-endowed national groups and that its norms stand a good chance of being
upheld by the subjects it would regulate because they serve their interests. This
section provides a teleological justification of my approach.

Asymmetrical Warfare

Asymmetrical warfare in all of its forms is a growing concern for the world com-
munity. Controlling conflicts of this type is important for world peace. The intro-
duction of the nations approach, and the modified right in particular, would have
a mitigating effect on some justifications for asymmetrical warfare and especially
for terrorism enacted in the name of self-determination. The implementation of the
nations approach and the modified right cannot eliminate all justifications for the
actions of non-state combatants, but it renders invalid those that have to do with
claims to self-determination and demands for the equality of status of substate and
state-endowed groups.

A military action is acceptable, according to just war theory, if it is waged by
a legitimate authority, has just cause (such as a response to aggression), and is a
last resort (such as a pre-emptive strike in light of an imminent threat to the very
existence of a political community). A war should be waged so as to avoid the use
of excessive force and to minimize harm to noncombatants, who must not be inten-
tionally targeted. Although in the current international paradigm the right to wage
war belongs only to states, stateless national groups that wage asymmetrical wars
often justify their goals and their means in terms of just war theory. Many theorists
agree that the just cause criterion can apply to non-state groups and that there are
cases in which non-state actors have de facto legitimate authority.’ Asymmetrical
warfare can also be viewed, in certain circumstances, as the last resort of stateless
groups. A national minority dissatisfied with its subordinate status and denied both
means for the improvement of its situation and the right to secede may consider
asymmetrical warfare as the only remaining option for obtaining the political status
members perceive their community deserves. In the absence of legitimate means to
address their claim to self-determination, they can argue that they are waging a war
in self-defense, as a last resort to protect their political community.

Many theorists also agree that freedom fighters can attack military targets pro-
vided the fighters represent a de facto legitimate authority and have just cause. While
few theorists would argue that targeting civilians to advance political goals satis-
fies the criteria of justice in war, in some cases, terrorists may use the rationale
of supreme emergency to justify their tactics. Such a justification for targeting civil-
ians or otherwise breaking the war convention applies, according to Michael Walzer,
when either the survival or the freedom of a political community is in question. He
considers the survival and freedom of political communities—whose members share
a way of life, developed by their ancestors, to be passed on to their children—to be
among the highest values of international society. The violation of these values in
the absence of other means to protect them is a sufficient reason to adopt a supreme
emergency response, Walzer explains, due to the rule of necessity.?! The good of



176 6 The Implications of the Modified Right to Self-Determination

the survival of a political community under extreme circumstances, however, does
not mitigate the moral wrong of targeting innocent people; it merely overrides it.
Walzer argues that Churchill’s order to bomb German cities at the early stages of
World War II (but not later) was justified.?> He does not apply his justification to
terrorists who advance claims to self-determination on behalf of a non-state group.
The supreme emergency justification plausibly applies to their actions as well, how-
ever, if there is an imminent danger of the total deterioration, paralysis, and ultimate
disintegration of their political community because its way of life and the will of its
people to self-govern are severely disrupted, as happened in Chechnya.>

Non-state combatants justify their tactics by the need of their political commu-
nity to survive, by the inequality of the power relations they are involved in, and
by the lack of avenues for the realization of their goals. If the nations approach
were accepted in the international legal framework, it would be useful for respond-
ing to the moral claims of non-state combatants. With respect to non-state combat-
ants’ advancing the right to self-determination of their national groups, the nations
approach, as I argue below, undercuts just war justifications for asymmetrical war-
fare, provides incentives for stateless groups to participate and to avoid using pres-
sure tactics in negotiations, and creates additional responsibility on the part of these
groups.>* T demonstrate that the guarantees provided by the modified right create
conditions for both state and non-state agents to satisfy their goals, which creates
prospects for the modified right’s being voluntarily maintained by its subjects.

The granting of equal status with respect to self-determination to all of the sides
in a conflict underscores which legal norms ought to define legitimate avenues for
the achievement of self-determination, and one of them is participation in a justly
arranged multinational state. The nations approach reflects the self-perception and
aspirations of non-state groups because it recognizes them as they want to be recog-
nized. A national group may claim that it resorts to asymmetrical warfare as the only
means to attain equal status. Its goal of equal freedom with other national communi-
ties is the just cause that the group seeks to advance through its belligerent actions.
The implementation of the nations approach, however, provides a national group
with the means to achieve self-determination peacefully. If such an avenue for the
realization of self-determination is open to the national group, its “just cause” justi-
fications for asymmetrical warfare would be negated. If the nations approach is fol-
lowed by set of international legal norms and corresponding practices that reflect the
modified right of all national groups to self-determination, this will provide stateless
national groups with a framework in which they can ensure their existence through
legitimate and peaceful means. Thus, the survival of their political communities will
no longer be threatened, and their “supreme emergency” justifications of terrorism
based on the threat to the political community’s survival or limitation and destruc-
tion of any self-government would not apply. If the nations approach is established
as an international practice, a non-state group may have the right to secede if its host
state persistently rejects the norms of the nations approach and denies the group the
enjoyment of the modified right within its borders. The group would not, however,
acquire the right to engage in war.

Where does this leave the international community with respect to its response to
asymmetrical warfare, and in particular to terrorism? The moral force of retaliating
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against terrorism is diminished if terrorists have some moral justification for their
actions. The same reasons that outweigh (but do not eliminate) the moral wrong of
the means employed by terrorists in the supreme emergency justification can weigh
in as independent reasons in determining the international community’s response.
This can then result in conflict between a duty to punish and a duty to support the
justice of the international order. Other things being equal (including, of course, the
means by which it is carried out), the more just the cause, the greater the chance
that it will outweigh the moral wrongs of a terrorist act. This fact can partially or
completely discredit the international community’s response, assuming that terror-
ism is not defined in some question-begging way that makes it always unjustified a
priori.?> The implementation of the modified right hence eliminates a possible moral
conflict for the international community in its responses to terrorist action. If terror-
ists have no normative justification for their acts, they can unquestionably be held
fully responsible for killing civilians and be treated as what they have become—
mere international criminals.

The means for the resolution of disagreements among national groups provided
by the nations approach limit the kinds of claims that can be legitimately put for-
ward in the settlement of disputes. The threat of unilateral exit would not work as
a bargaining tool, for example, partly because unilateral secession is an outlawed
action and partly because negotiated exit is permitted if other attempts at negotia-
tion do not work. If there is a reason for a national group to be dissatisfied with the
recognition of its self-determination in a just state, the state will be likely to resolve
the problem internally or to negotiate a peaceful separation, which would then fall
under the category of “separation by mutual agreement.”

Basic principles that might bring the warring parties together and basic terms
upon which they can negotiate are more effective if they define the status of the
parties with respect to one another, not only in the context of negotiations but also
in principle. Then, the moral status of non-state groups in international relations is
not negotiated but instead is assumed as a starting point. That the nations approach
grants the modified right to all national groups provides such a moral status for non-
state groups. The recognition that minority groups’ entitlement to self-determination
is equal to that of state-endowed groups both in and after negotiations secures not
only a better negotiating position but also a better chance that the provisions they
agree upon will be followed through on after the negotiations are over. In the absence
of such recognition, a minority group may fear that even if the negotiations are suc-
cessful, little can deter the other party from violating agreements afterward. Grant-
ing an acknowledged international status to substate national groups assures that
they have recourse to the international agencies in such cases of noncompliance. A
non-state group’s equal entitlement to self-determination designates its international
status regardless of the outcome of negotiations and creates additional assurance for
the group that the international community will back its legitimate claims if the
other party fails to treat it as an equal.

The acknowledgment of the stateless national group’s equal international status
as a particular type of group agent with corresponding entitlements ensures that the
protocol for negotiations will reflect its standing. This will diminish the desire of
the group to use pressure tactics in negotiations to counteract what it perceives as
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the unfair advantage of state-owning groups.?® A lack of proper international recog-
nition, on the other hand, is often what the militant actions of national minorities
aim to rectify in the first place. If a non-state national group is not recognized as
a self-determining political entity or even respected as such in negotiations, it may
resort to terrorism and other destructive strategies as a means of leveling the play-
ing field with its state counterparts. The group’s members will not be willing to
give up what they perceive as their only bargaining tool: being dangerous. Although
it is impossible to guarantee equality for a stateless national group in all respects,
the recognition of equal status defines the group’s basic entitlements and the corre-
sponding obligations of the international community in assisting the group to secure
them. Without such recognition, it will appear only prudent to the members of the
group to maintain a level of political violence necessary to sustain continuous pres-
sure on its opponents and to push for its demands to be satisfied while its members
are armed.

In the Palestine-Israel conflict, for example, demands that the Palestinian side
disarm prior to any settlement of the conflict and without any background guaran-
tees of equal standing upon doing so have not seemed to work. Equal standing can be
granted to Palestinians either through equal substate self-determination within the
Israel-Palestine territory by the Israelis and the Palestinians or through the forma-
tion of a Palestinian state. The latter is a more viable option for granting Palestinians
equal status with respect to self-determination, given that one of Israel’s basic prin-
ciples is that it is a Jewish state. Perhaps the militants would continue their struggle
even if equal international standing was afforded to Palestine. But in this case, they
will have no justification for such activities, or at least not the justification that their
actions are required for the survival of their political community. The Palestinian
state and the international community will be able to employ all means possible to
eliminate terrorists without being held back by the supposed justice of the terrorists’
cause, because this cause will no longer be just. If the Palestinian state aims at the
destruction of the state of Israel and uses state terrorism and other means to employ
political force, the international community would have a clear reason to intervene
and deal with the situation, as it legitimately can in any case of aggression.

Turning non-state national groups into equal international actors by recogniz-
ing their status makes it more incumbent upon them to exhibit appropriate interna-
tional behavior. If they are equal subjects of international law and parties to the war
convention, their responsibility is similar to that of all state-endowed subjects. As
recognized international members that are expected to behave in accordance with
international norms, which they accept by virtue of their membership, and they can
be held responsible if they do not comply with the relevant norms.

Making a national group’s behavior a condition of whether it is going to be
included in the international community, on the other hand, is unproductive as a
way of assuring its compliance with international norms. First, affirming one’s equal
standing through proper conduct is much more appealing than merely trying to qual-
ify for such equal standing with the same behaviors. This is so because setting spe-
cial conditions on a group’s behavior prior to the recognition of its equal standing
goes against the group’s deepest moral claim that it is equal to other national groups.
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It is unjust to hold national groups responsible as if they are members of the inter-
national community while denying them that membership and its privileges. If sub-
state groups are to be held responsible, they have to be given the status of normally
responsible members of the international community—members with the capac-
ity for self-determination. Moreover, placing demands upon substate groups equal
to those placed upon the members of international community implicitly acknowl-
edges that they are a particular type of group agent—the same type as the members
currently enjoying higher status within the international community. If a national
group is unconditionally acknowledged and protected as a member of the interna-
tional community, restricting the group’s entitlements as punishment for its violation
of international norms will be less threatening to the group, whose primary strug-
gle is to realize its agency by achieving a proper international standing, than would
be denying the group membership in the international community while demanding
that it behave as a member would behave.

A stateless national group will be reluctant to change its conduct, further-
more, without guarantees that when it stops this conduct aimed at putting pressure
on internationally accepted world actors, it will achieve its goals. If the interna-
tional community refuses to acknowledge that the members of the group are mem-
bers of a nation, as they claim to be, it suggests to the group that other, legally
accepted members of the international community may not be truly committed
to settling the group’s conflict on terms acceptable to all parties. Moreover, when
a national group’s cooperation is needed, it is simply unproductive to refuse to
address the group based on its self-definition. Finally, if attaining recognition as
a self-determining group ceases to be a substate group’s primary goal, it can direct
its efforts to fulfilling the responsibilities of a normal member of the international
society.

For transitional societies, defining the principles that qualify groups as rights
holders and providing norms to regulate their behavior once their national compo-
sition is finalized should help to guide their transition peacefully. The availability
of such a framework for the satisfaction of self-determination claims within a host
state renders unnecessary and unjustified the resort to extreme measures to protect
the existence of a national community. Moreover, substate groups are assured that if
they comply with the rules they will avoid retaliation and be able to gain a significant
degree of control over their political futures.

If we consider the actions of some groups to be governed by what Walzer calls
“the war convention,” with all the corresponding prerogatives of the use of force,
the waging of wars, and the protection of their citizens, and if the actions of other
groups are not governed in the same way, then this creates two classes of world
citizens: those who have a legal right to defend themselves and who can, due to their
properly institutionalized group agency, wage military operations and legally trade
arms, and those who are denied this privilege. This outcome is wrong not in itself,
but as a consequence of the unequal actualization of group agency, which I argue
in this book is morally wrong.?” It may appear that federal substate units, under
the modified right, would be in a similar situation of not being able to unilaterally
initiate a military offensive and thus being disadvantaged in relation to state-owning
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national groups. This is not the case, however, because these groups would have
means to actualize their agency and a set of legal guidelines to regulate their military
power. Unlike substate nations without an international status, in case of military
emergency they would know what actions they are entitled to undertake and what
other groups are in charge of the military cooperation. They would also, due to
their acknowledged international standing, have an established set of procedures for
appealing to international agencies as a group agent whose interests are in need of
protection. The institutional structure that conforms to the modified right is superior
to a system under which groups can only appeal to international agencies when their
members’ human rights have been abused.

Equal self-determination may appear difficult to harmonize with another consid-
eration: that national groups that consistently use terrorist tactics or oppress some
of their own members, such as women, do not have and should not be accorded
equal moral standing with other national groups. This is a valid concern. The nations
approach limits the aggressive behaviors of a national group toward others, however,
both with respect to other equally self-determining subjects and with respect to the
group’s own members. It places restrictions on what qualifies as a valid claim to
self-determination. Thus, the exercise of the modified right is conditional in part
upon a group’s goals and behavior, although the group retains its szatus as a national
group regardless of its behavior. There are situations in international relations that
allow a state’s sovereignty to be violated. If a state unjustifiably attacks its neighbors
and has to be invaded to arrest its advance, for example, its invasion does not com-
promise the fact that the state is in principle an equal international agent. Precisely
because of its status as an equal international agent, it is held up to a standard of
behavior expected of all such agents. A national group can be deprived of the enjoy-
ment of its right to self-determination, however, if its behavior violates the equal
right to self-determination of others.

While the nations approach protects national groups from unnecessary interfer-
ence with decisions pertaining to their political futures, it also justifies restrictions
imposed by the members of a multinational state or the international community on
one another. As I discussed in Chapter 4, those groups that respect human rights
within a multinational state have the right to demand a similar respect from others,
lest everyone’s international status be jeopardized. And if a national group exercises
self-determination through the acquisition of its own state, it is expected to respect
the standard of human rights.

Pragmatic Norms and Self-Interest

The modified right can realistically be maintained because both stateless and state-
endowed members of the international community are motivated to cooperate to
uphold it. The modified right helps them realize their respective goals of achieving
self-determination and safeguarding territorial integrity. It maintains a situated stan-
dard of justice derived within the framework of practical limitations. As a theoreti-
cal illustration of a pragmatic normative approach, I would like briefly to consider
Thomas Hobbes’s derivation of the norm governing the interactions of free agents
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that aims to preserve their rights*® and Immanuel Kant’s explanation of why such a
norm can be maintained by agents themselves.

Both philosophers agree that a community of free and self-interested agents can
operate peacefully only on the basis of a system of norms that guides the agents’
interactions in order to preserve what belongs to the agents naturally: their free-
dom. They disagree about whether such norms can be maintained by the agents
themselves. In Chapter 14 of Leviathan, albeit in his discussion of individual and
not group agents, Hobbes demonstrates that the “Right of Nature”—the right of
each man to preserve his own life—requires for its maintenance a corresponding
law that prescribes mutual limitation. The “Second Law of Nature,” which is an
important example of a pragmatically derived norm, states that “a man be willing,
when others are so too, as farre-forth, as for Peace, and defence of himselfe he shall
think it necessary, to lay down this right to all things; and be contented with so
much liberty against other men, as he would allow other men against himselfe.”’
This law, though derived from the nature of the agents, cannot be maintained by
them and requires a strong power to implement it. From a Hobbesian point of
view, then, the prospects of the enforcement within the international community
of the norms proposed by the nation approach are rather bleak. If we assume that
mutual limitation of self-interested, free, and equal agents is the best law to follow,
how can the proper operation of the international community based on this law be
enforced?

Kant acknowledges that no sovereign could exist who was strong enough to
maintain peace in international relations through political violence. Nonetheless,
he is optimistic that the law of mutual limitation can be maintained by its subjects
through their voluntary compliance, which is based partly on their self-interest. The
members’ voluntary compliance with the law offers the best prospect for peace. In
complying, each member implicitly assumes that others also comply. This requires
some limitation—but equal limitation—on the freedom of members. If the rules are
not followed, the system breaks down, war ensues, and no one is free. The members’
mutual compliance with the rules as a condition of the rules’ successful implemen-
tation is therefore their best incentive to comply. Hence, if the members are free and
self-interested agents, the best coordination game is one that maintains the equality
of their status. Kant argues that the political form that can preserve and secure the
freedom of each nation is a federation of nations, which does not aim to acquire any
power like that of a state but rather aims merely to preserve and secure the freedom
of each confederated state. 30

Both Kant’s and Hobbes’s views call attention to the importance of the presup-
position of equal freedom. For, according to them, individuals are willing to accept
limitations upon their powers if their freedom is preserved in some form (or relin-
quished no less than that of others). Overall, a pragmatically derived norm, although
relying on presuppositions about agents’ nature, is mainly based on regulation of the
agents’ interactions in order to preserve the agents’ aims. Although the enforcement
of such a norm relies upon the agents’ willingness to comply, their interests make it
likely that they will comply.

Presently, the lack of a coherent rule of membership in the international com-
munity contributes to tensions among members and non-members, because in some
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cases non-members believe that they are agents of the same kind as members and
that they are being denied membership unjustly. This belief in the particular char-
acter of their agency sustains them over time as precisely that type of agent, but
without the means for proper exercise of their agency. The international community
aims at sustaining peaceful relations among its member states. Stateless national
groups that are not members of the international community, however, are capable
of initiating war within or with member states. Moreover, since membership carries
with it certain privileges and protections, non-members are required not to interfere
with the freedom of members, while their own freedom is restricted. Attempts to
keep in check dissatisfied non-members who have become or are about to become
aggressive often increase the volatility of an already tense international situation.
The international system will have a better chance at stability when all similar world
actors enjoy equal status and when the maintenance and enjoyment of this status in
itself serves as an incentive for members to comply with the rules of membership.
It is easier to enforce the rules of civil international behavior if it is more profitable
for stateless national groups to obey the rules than to break them. Membership in
the international community, with its corresponding rights and obligations, is more
attractive than being outlawed, creating the motivation for national groups to respect
international legal regulations.

Hence, to lay the groundwork for peace, the international community needs to
involve non-state national groups in the regulation of relations among its members
by recognizing that such groups have a claim to self-determination equal to that of
others. Creating a special league of stateless nations would include them into such
a regulation, but as second-class groups, not as equal participants. Other solutions
short of acknowledging them as self-determining group agents, such as giving them
a set of consultation rights or another form of group protection, would be inade-
quate for the same reason. Self-determination is their constitutive shared good, and
it warrants the inclusion of non-state groups in the international community on an
equal basis due to their organization. Their inclusion would ensure that they have a
chance to actualize their collective agency properly. National groups’ claims to self-
determination may equitably be satisfied on a case-by-case basis or according to an
additional set of international principles, but in any case their satisfaction should be
based on acceptance of the basic norms that regulate the other-regarding behavior
of substate groups offered by the nations approach.

The right to choose among a set of options and not let some dominate in this
choice does not guarantee that disputes about options will not arise. The nations
approach helps to resolve disagreements, however, through negotiations between
participants. The basic framework for the negotiations safeguards the participants’
equal freedom in the discourse. This, in the end, assures that all sides have a chance
to acquire control over their political futures based on principles acceptable to every-
one involved. Thus, by defining the conditions for membership in the international
community for both state-endowed and stateless groups, the nations approach relies
in part for the enforcement of its norms, and of the modified right in particular, on
members’ voluntary compliance with those norms, which is possible because the
norm of equality promotes members’ chief interests.
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In addition to the benefits of following the nations approach for the subjects it
regulates, other aspects of the approach improve its chances of being successfully
enforced. First, it introduces an ideal norm that does not create tensions between
moral and legal principles and utilizes a definition of nationhood clear enough to
be applied to a wide range of cases. Second, it defines what constitutes the just
treatment of susbstate groups regardless of who enforces it, and it is compatible
with a variety of international arrangements.

The Former USSR Republics as a Real-World Example

It may be objected that my conclusions about the impact of the equality principle
on the stability of multinational states and the behavior of both state-endowed and
stateless groups are merely speculative. Since there are currently no rules regard-
ing relations among these groups, however, it would be unconvincing to claim that
regulating relations that are not presently regulated will make them worse. This
is especially true if the proposed regulation is specifically designed to address the
issues that cause or exacerbate tensions in international relations. Indeed, there is
some evidence in the case of the former Soviet republics that the norm of equality,
when implemented and maintained, even only formally, frames collective agents’
actions and mutual perceptions in such a way that they are more likely to attempt a
peaceful resolution to their conflict. The former Soviet republics nominally retained
their sovereignty in the union through the constitutional right of exit.

The former USSR was dissolved relatively peacefully at the level of the union
republics, using a process based on the constitutionally recognized equality of the
separating units. The question of how to deal with national groups, however, is still
looming within former republics’ territories. The norms regarding the agents’ sta-
tus present in the constitution of the former USSR shaped the collective agents’
self- and mutual understandings in very important ways. In the Georgia—Abkhazia
conflict, for example, Abkhazia, a former autonomous republic, was, under the
Soviet regime, unequal in status to its host, Georgia, a former union-level repub-
lic. The national groups in the Chechen-Russian conflict also belonged to two dif-
ferent levels in the former Soviet hierarchy of nationalities, with the complica-
tion that Chechens used to share an autonomous republic with the Ingush people
(Checheno-Ingushetia). The constitutionally recognized inequality of status of dif-
ferent national groups within the republics certainly contributed to instability. The
ranking of groups disregarded the moral entitlements of the groups, and the whole
idea of the hierarchy was clearly arbitrary. The ranking shaped republican and sub-
republican groups’ mutual thinking in such a way that their relationships, after the
fall of the Soviet Union, often ended up as a standoff between minority groups,
which were trying to gain what they felt they morally deserved, and the major-
ity, which was protecting what it had. When the status of two national groups is
unequal, it reassures the higher-ranked national group that it, and not the minority,
has a special connection to the state. While there is nothing inherently problematic
about legitimizing the majority’s desire to safeguard its boundaries, sanctioning its
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disregard for claims to self-determination on its territory does not contribute to sta-
bility, because it defends the territorial integrity of the state for the wrong reasons.
Had the relations among national groups been regulated on the basis of equal status
with respect to self-determination, the various national groups would have perceived
their relations differently. And shared beliefs of group members about desired polit-
ical status and its relation to the existing norms are crucial in the formation of group
strategies for action. Thus, once recognized as valid and entrenched in the con-
stitutional and institutional design of multinational states, the norm of equality is
likely to guide group members’ collective decision making and actions, because the
agents’ goals in the realization of their agency would be formulated with this norm
in mind.

It may be objected that the Abkhazian and many other minority nationalisms are
kept alive by external factors (such as Russia’s alleged assistance with weapons).
But it would be hard to imagine that the Russians created Abkhazian national iden-
tity and claims to self-determination where there were previously none. The often-
voiced perception and criticism of the nationalist ideal as an effective ideological
tool that leads to strategic mobilization points to an important feature of this ideal:
since other methods seem to be less effective in mobilizing the populations of tran-
sitional societies than the nationalist slogans purportedly used by elites to preserve
their power, it may be that nationhood and national identity correctly reflect an
important aspect of the popular will and represent groups’ desired relation to polit-
ical power. Trying to forge “St. Petersburg” or “Ural” national identity where no
corresponding political culture existed has not proven to be effective. The claim
that the Abkhazians have less of a right to preserve their control over their politi-
cal future than the Georgians do is unsubstantiated at least because it runs contrary
to the moral entitlement of the corresponding collective agents. There is nothing
mysterious and primordial about claims to self-determination and national identity:
a collective agent’s political culture can be created, manipulated, and changed over
time. But precisely because it can be engineered, we should be concerned about how
to guarantee it actualizes while it is not under duress of any kind, and we should also
try to ensure that the widest possible public sphere is available to its participants for
the development and expression of their national culture. The equality principle, if
implemented, either results in the improved stability of multinational states—when
national groups learn to live together and appreciate a joint possession of their host
state—or provides good background conditions for peaceful separation.

The Implementation of the Nations Approach

The Enforcement of the Nations Approach

Some of the already existing mechanisms used to enforce international norms could
support the implementation of the nations approach. The same types of international
sanctions that exist now could be employed to secure the compliance of states that
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do not satisfy the norm of legitimacy with the principle of equality and the modified
right to self-determination. Their compliance could be monitored through the inter-
national court, for those groups that were able to apply to the court, and through
international observers for groups in oppressive countries.

Overall, what outsiders can do to help a people is often limited by what they
can do to help build the people’s institutions, as Risse points out in the context
of global economic justice.?! I think this applies to justice with respect to self-
determining group agents overall. If the international community helps to safeguard
the peace within and territorial integrity of an inherently unstable state without
changing the state’s internal organization, the effort is often wasted because it does
not address the source of the problem. Extra resources are spent on bolstering a
government that is not fully in control because it overrides the will of the member
collective national agents while constantly meeting their resistance. A lesser or sim-
ilar amount of resources can yield better results by bringing member groups’ own
authorities to properly govern their territories. This is achieved if the division into
self-governing units reflects the beliefs of the population concerning the meaningful
limits of political authority over them. When national groups are in control of their
political futures, the likelihood that they will govern themselves more efficiently
increases. David Miller argues, for example, that promoting the self-determination
of national groups is a way to help the needy in their corresponding countries and
thus to improve international distributive justice. This is so because proper authority
helps in distributing aid efficiently and allows the population to take care of itself
better than it otherwise would. Miller argues that international justice comes into
play when we encounter people whose lives are less than decent (in the sense that
they cannot engage in the range of human activities that are common across cultur-
ally varied societies and are therefore central to human life).3?

I have argued that being a member of a national community is a good that is basic
to the proper political inclusion of individuals into their societies and, moreover, that
respect for human rights and the maintenance of basic freedoms are necessary to
national groups’ proper actualization and exercise of their group agency. It is always
possible, nevertheless, that self-determining national groups will disrespect the stan-
dard of human rights within the territory they govern. Some groups, for example,
oppress women. The existence of such groups is a problem, but it can be better
approached if the group agent has a government that conforms generally to group
members’ expectations concerning the bounds of their political community. Such an
agent has political institutions with discernible decision-making procedures, which
facilitates communication with the group and increases the number of ways in which
group practices can be influenced by the international community. A national unit’s
possession of an identified and internationally accepted government ensures that the
group can be held responsible for violating the standard of human rights. Interna-
tional engagement with national groups may take any of several acceptable forms,
and it should be considered a prerogative of international bodies to monitor vio-
lations of human rights and issue a verdict concerning national groups’ standing.
International support for the group or protection of the group’s interests in the inter-
national arena or within its federal state, for example, ought to be conditional on the
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group’s respect for human rights. National groups that form federal units can belong
to the international society either directly or via their joint membership in a federal
state. They are not out of reach of international institutions. If substate groups are
not assisted in actualizing their agency and thereby remain without an institution-
alized set of rules for self-government and political decision-making, they will be
much harder to influence.?

This raises the question of what type of membership in the international com-
munity national groups should have to make it easier to protect the human rights
of their members. Perhaps, as I suggested, a “Modified UN” or some other interna-
tional body could serve as a forum for national groups. National groups have to be
able to air their grievances and receive support for their rights internationally.

The Acceptance of the Nations Approach

Even potentially effective norms need to be first accepted by the world community,
which is made up of existing states, in order to be useful. Is it plausible that the set
of norms I propose could be adopted in the near future? Any proposal to reform
the international legal system faces the following difficulty: A principle needs to
be proposed for a vote in such a form that the number of states sufficient for its
acceptance will vote in its favor. If the norm of legitimacy turns too many world
actors into outlaws, it is not likely to be accepted. Buchanan, for example, opts for a
notion of minimal justice based on human rights in the hope that it will be accepted
because it does not run against the interests of existing states.

The claim that states will not decide in favor of a rule that is against their inter-
ests, such as their interest in territorial integrity, however, represents an oversim-
plified version of how the voting process takes place. Strategic voting to support
alliances or influence adversaries must also be taken into account. States may also
be inclined to accept a morally progressive principle in order to continue being
members of international community in good standing, which would entitle them
to receive some sort of reward (such as loans from international financial organiza-
tions) or help them avoid sanctions. Moreover, the pragmatic hurdles to enforcing a
principle in international society may mitigate the consequences of accepting it for
those states that do not wish to comply with it. Therefore, although the acceptance of
international norms by states is interest-based, the complexity of the voting process
and the influence that some well-entrenched international norms and practices have
on the behavior of member states loosens the seemingly straightforward connec-
tion between the acceptance of a proposal put for a vote and the voters’ immediate
interests involved with respect to the proposal. The Universal Declaration of Human
Rights was accepted at a time when many countries violated human rights to some
extent. Countries like the former USSR signed it not from a desire to safeguard the
intrinsic goodness of human rights but rather to satisfy some other, more remote
interests connected to their membership in the world community, and in doing so
they condemned on paper practices that they accepted in reality. As I discussed in
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the previous chapter, in pragmatic terms, the rejection of the modified right is more
costly for a multinational state than its acceptance even if the cost is calculated from
the state’s internal political perspective, regardless of the implications for its inter-
national standing. The rejection of the modified right has the destabilizing effect of
mobilizing minorities in the state’s territory, and its acceptance provides a frame-
work for negotiations that benefits all parties.

One may object that even states not directly affected by the modified right may
hesitate to accept it out of a concern for the protection of citizens of legally unstable
transitional multinational states. They may agree that the modified right expresses
more legitimate and just conditions of inclusion for minorities than the status quo,
but conclude that, in practice, the modified right cannot be enforced peacefully and
efficiently. They may believe that to be the case because, in transitional states, nei-
ther the minority nor the majority can rely on effective legal institutions and an
impartial police to ensure the protection of human rights.>* In response to these
skeptics, I would say that political stability and the rule of law are more likely to
emerge if it is stipulated in the rules of transition that the state institutions cannot
belong to one group, majority or minority; this discourages various groups in the
territory of the state from mobilizing so as to monopolize the state institutions. The
modified right prohibits the association of the state power with one single group
and shapes the transitional state’s institutions so as to reduce the amount of power
a group can exert over non-members. This decreases the chances of discrimination
against non-members and, consequently, makes it less likely that the group would
violate the human rights of non-members. The modified right also stipulates the
equality of all nations within a state, which allows groups to monitor the treatment
that other groups afford to their members. This reduces the chances of discrimina-
tion against a group’s own members and, consequently, makes it less likely that the
group would violate the human rights of its members. The concern that the modified
right will lessen individual security in transitional states is not justified.

It is true that claims by minorities can emerge before a state’s institutions are fully
functional, but this is precisely why the modified right needs to guide the transition
to such institutions and provide the norms for their formation: we need to avoid the
crystallization of the typical “well-functioning” state institutions that associate one
national group with the state and become the source of governmental bias leading
to political tensions.

Kymlicka discusses the worry that, if the international community endorses a
right to culture or a right to self-determination, this prejudges internal debates within
a group that is not decided on how to mobilize; thus it treats one notion of the group
as essential. Hence the endorsement of the modified right may be perceived as a
form of interference.’® In response to this worry I would say that the acceptance
of the modified right is needed to counter an already existing form of interference
with group identity that the present legal rules create: as far as self-determination
is concerned, international law promotes ethnic groups with states while leaving
all other groups in a legal limbo: no matter how they are going to mobilize, the
process is not regulated by international rules except for the prohibition of self-
determination in the majority of cases. Hence, ethnic majorities are “essentialized”
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by the international legal rules as entitled to a state. This prejudges the majority’s
political status and pushes it to a very specific type of mobilization. The modified
right deals with entitlements of a certain type of group agent but it doesn’t prescribe
which groups should be included under its regulation prior to their mobilization, and
thus it doesn’t predetermine their future. The terms the right offers for the regulation
of relations among groups within a territory are provisional and general for any tran-
sitional state. This hardly incites one definite type of mobilization; but the modified
right can control certain types of group agents’ mobilization within a territory by
offering the parameters that the corresponding multinational state’s political insti-
tutions ought to meet for the state to be legitimate and just. Hence, members of an
international forum have good reasons to accept the modified right; this is especially
true if the forum is specifically designed to deliberate about international norms. The
pressure to explain why some groups are entitled to the right to self-determination
while others, similarly constituted, are denied the right, in the absence of clear prag-
matic counterindications, makes it more likely that the members of the forum will
be inclined to strive for the coherence of its approach to establishing international
norms.

Furthermore, the nations approach conforms to recent developments in inter-
national practice. Examples of developments that dissociate state and nationhood
and aim at the recognition of the equality of national groups within multinational
states include the establishment of the Scottish Parliament; the introduction of the
European Framework Convention for the Protection of National Minorities, which
presupposes that states should adhere to a system of protection of national groups on
their territory; and the organization of a multinational state with equality of found-
ing national groups in Bosnia-Herzegovina as a means to resolving the conflict there
peacefully.

As we have seen, the nations approach safeguards the territorial integrity of
multinational states by offering a solution for stability: by conforming to the norm
of legitimacy, states can keep national groups within their boundaries and minimize
potential and existing conflicts. The interest of states in stability—and the prospect
of being protected by the territorial integrity principle—would give them a good rea-
son to accept the condition of minimal justice. In addition, states known in the past
for breaking the rules of international law may be guided by self-interest to maintain
their status with respect to the world community, while international law—abiding
states are likely to accept the “enhanced” condition because it both conforms to the
normative presuppositions of international law and is consistent with recent devel-
opments in international practice.

If a norm is insincerely accepted but is not followed by a number of states, does
any benefit derive from its acceptance? Its insincere acceptance indicates that the
perpetrator states want to appear to be playing by the rules and thus indirectly
acknowledge the validity of the rules. Their acceptance of the norm thus helps with
the norm’s reinforcement, because they can be held accountable to norms they have
agreed to in writing or by voting. The fact of their acceptance thereby reinforces
the moral judgment of other parties to the agreement concerning the rule-breakers’
behavior and creates the possibility of a legal judgment binding on the party to the
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agreement that breaches the norm. Moreover, is a norm is accepted, it becomes part
of international practice and discourse and even those who did not vote for it or
sign an agreement concerning it guide their actions and phrase their justifications of
actions with the norm’s validity in mind.

Judgments by International Agencies Concerning
Transitional Societies

Passing judgments on claims to self-determination requires a delicate balancing act.
National groups have to express their claims to self-determination; the international
community should not pass judgments and impose sanctions upon a state that is
not considered minimally just to its national minorities if those minorities do not
want national self-determination and are satisfied with their cultural minority sta-
tus. A claim to self-determination needs to be verified as genuinely representing
a collective agent’s shared aspirations in order to eliminate strategic claims and
those associated with vacuous political cultures. The nations approach requires that
a claimant possess the right kind of political culture to qualify for the consideration
of its claim. A national group may not be able to make a self-determination claim,
however, if it is severely oppressed. This is why I suggested the cautious approach
to nationhood in oppressive states. Approaching transitional and oppressive soci-
eties with caution does not mean that international regulations should not apply to
such states or that the relations of national groups—even formally acknowledged
national groups—should not be regulated. The cautious approach simply warns the
international community to be alert to the emergence or revelation of new national
identities and to not take the claims of vacuous political cultures regarding nation-
hood at face value. It also implies that the international community should pressure
oppressive and transitional states to improve human rights and allow freedom of
expression.

The use of the cautious approach permits employing the modified right in cases of
the emergence of new nations. Used together with the cautious approach, the mod-
ified right requires that, while equality of status with respect to self-determination
for those groups that can nominally be considered nations should be affirmed for the
time being, a provision should also be made to include other nations that may appear
in the territory of the state under the principle. The provisional inclusion of newly
formed nations should also be guaranteed by the existence of international agen-
cies that monitor the process and pass judgments about the claims to nationhood
advanced by national groups. This assures that when and if new national groups
appear they will be included under the regulation. In addition, the equality principle
defines the terms of negotiations national groups ought to follow.

A national group can be mistaken about the stability of its identity. As long as
this identity is minimally expressed, however, and the group members are convinced
that this expression reflects their preferences, the group can be considered a national
group. Non-democratic societies provide a good reason to establish and maintain
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an international legal standard for dealing with changing and emerging national
identities based on the norm of equality of national groups. Promoting the equality
of status of all national groups—those which are emerging as well as those already
established in the territory of a transitional state—may help to make periods of
transition less tumultuous.

The Liechtenstein Draft Convention on Self-Determination through Self-
Administration,3® which speaks of the self-determination of non-state groups in
its external meaning, is a significant achievement in the direction of formulating
a framework for the protection of national minorities. One of the goals of the draft
convention is to properly transfer self-determination from the international realm
into the realm of internal state politics, where it can be mediated by the rules
and organizations of the international legal system. This is especially important
given that borders are changing, in Europe in particular, from the nation-state to
a more “soft, porous” reality.>” The basic notion that the draft convention uses
to identify self-determining units is “communities.” It could profit, however, from
identifying basic features of nationhood, which is the leading notion now associ-
ated with self-determination. Engaging the idea of nationhood in the context of
self-determination would help to specify to whom a state belongs, which kinds of
groups are associated with states, and how to divide powers when self-determination
claims conflict.

Empirical Considerations

One may argue that whether my account to self-determination will bring about more
peace is an empirical question. If it is an empirical question, the approach needs to
be tested, because it has never been applied. Yet, as an earlier section in this chapter
showed, there is some evidence that equal status with respect to self-determination
makes relationships among national groups more peaceful: the former USSR fell
apart along union republic lines peacefully, but the hierarchical status of national
groups within each union republic has contributed to a number of armed conflicts.
The conflict in the former Yugoslavia was also in part prompted by the breach of the
constitutionally entrenched equality of the constitutive republics.

Michael Hechter agrees that a particular federalizing strategy will work in con-
taining nationalism. He argues that nationalist conflict can be contained by insti-
tutions providing decentralized decision-making within multinational states.>® He
arrives at this conclusion by considering three types of conditions that can decrease
such conflict. First, we can increase the costs of collective action. This strategy is
not specific to nationalist conflict and is not readily available, according to Hechter.
I would add that this strategy can work, but it is unjust according to my approach.
Second, we can reduce the salience of national identity. Hechter thinks that national
identity is not likely to wane. I agree with this assessment, given my account of the
constitution of group agents organized around nationhood. Finally, we can decrease
demands for national sovereignty.>® This is the strategy that can work, according
to Hechter. I agree with his approach. He suggests that institutions that increase
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the central state’s accountability to national minorities should reduce the demand
for sovereignty and hence the potential for nationalist conflict.** While federal
decentralization can mobilize minorities by providing them with greater resources
to engage in collective action, such as protesting the federal state’s policies, such
decentralization erodes the demand for sovereignty, according to Hechter, while too
much centralization engenders fragmentation.*!

Ted Robert Gurr does not see any discernible patterns of connection between
equalizing the enjoyment of self-determination by various national groups and
reducing ethnopolitical conflict. He studies groups that experience political or eco-
nomic discrimination and have taken political action in support of collective inter-
ests and notes the difference between national and other types of minorities: national
peoples seek separation or autonomy from the states that rule them; minority peo-
ples seek greater access or control.*?> He acknowledges that demands for secession
or autonomy are driven by the desire to protect group identity.*> But he does not
observe either more or less stability associated with multinational federalism. Jack
Snyder disagrees that more stability would result from equalizing the enjoyment of
self-determination. He thinks that supplanting an archaic empire by nation-states
with a new world order is bound to be a bloody process, especially when the pre-
conditions of any statehood, let alone democratic statehood, are shaky.** I disagree
with this assessment, given the experiences of the former USSR. If anything, the
conflicts that emerged on its territory suggest that the set of norms I advocate is
absolutely necessary to regulate substate groups’ relations, including those of tran-
sitional societies. What is more, self-determination does not need to be exercised
as state sovereignty, and if this becomes an international norm, it will lead to more
stability. The lack of norms for the regulation the relations among potential national
group agents is harmful. What the conflict on the territory of the former USSR
demonstrates is that when a people is not allowed the proper institutionalization of
its group agency, its modes of actualization will deteriorate and become detrimental
to its own members and other peoples around them. Moreover, the denial of the pos-
sibility of self-determination as one mode of group actualization may turn national
identity from a contingent and merely possible form of group organization into a
highly desired formative goal around which a group whose identity is suppressed
will choose to mobilize.

The lack of evidence that proposals like mine will lead to instability disarms
arguments against giving substate groups the right to self-determination, which
often hinge upon the claim that preserving the status quo is less damaging than
introducing changes in the norms regulating self-determination. Such “realist” argu-
ments commonly state that moral considerations, though important, are not relevant
to the formulation of international norms, simply because the cost of implement-
ing norms based on moral precepts is too high. I have argued that an approach
to self-determination that aims to change norms so as to introduce fairness into
the treatment of substate groups and preserve the territorial integrity of multina-
tional states can be accepted by the community of states and has a good chance
of being enforced. Moreover, moral justifications of the rights of state-endowed
national groups, such as the rights to territorial integrity, sovereignty, and self-
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defense, are routinely advanced by and on behalf of states in the realist scheme,
at least to enhance the pragmatic considerations of preserving the status quo. Such
moral rights need at least to be weighed carefully when it comes to the rights of
stateless groups.

An important consideration in pragmatic arguments is world peace. World peace,
however, is created not only by peace in relations among states but also by peace
within states. A pragmatic limitation on the universal ideal of self-determination
may be imposed to preserve world peace, and such a limitation may require that
some peoples give up their self-determination claims. Nevertheless, the commonly
recognized prerogatives of self-defense and the preservation of territorial integrity
for state-endowed nations often allow them to wage war. Thus, to advance or protect
their self-determination, state-endowed groups are allowed to use political violence,
while stateless groups are denied self-determination for fear of political violence. If
existing states have the right to preserve their territorial integrity by keeping state-
less nations at bay, often by use of force, then world peace is threatened by wars
within state boundaries. It may be as reasonable to require, for the sake of univer-
sal peace, that host states let their minorities secede. In addition, the costs associ-
ated with breaking up existing states can be outweighed on the “peace scale” by
the consideration that it is easier to ensure the compliance with international legal
norms of smaller state units with respect to both these states’ international and their
domestic policies. Now, this is not the approach I advance in this book, but this
thought experiment concerning hypothetical changes to state boundaries reveals an
important deficiency in the status quo, which denies equal respect to stateless groups
that are not different in principle from the state-endowed groups favored by present
arrangements. Continuing with this line of reasoning, considerations of principle
require that stateless groups be at least entitled to be compensated for giving up the
exercise of their self-determination, especially since it is hard to justify the denial
of their right to self-determination as a measure to preserve peace. Taken to its logi-
cal conclusion, such a line of reasoning would require some redistribution of power
within the host multinational states, and it seems that the implementation of the
scheme of equality of self-determination within such states would provide the most
stable and morally appealing arrangement due to its inclusiveness and fairness.
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Conclusion

The current state of affairs with respect to substate groups’ self-determination and
the corresponding international legal norms contradict the moral norm of equal self-
determination for national groups stated in the UN Charter. I propose a treatment
of minority nationalism that preserves the stability of multinational states while
granting the moral claims to self-determination that substate groups advance. My
approach maintains that careful attention to the definition of concepts and cate-
gories, and to the formulation and justification of normative principles that apply
to group agents is very important pragmatically. Moral justifications need not be in
conflict with pragmatic limitations nor sacrificed to satisfy these limitations. Most
skeptics who argue against a normative theory like mine warn of the possible con-
sequences of accepting an approach that grants self-determination to all national
groups. They point out the negative effects that the expansion of self-determination
may have on the state as the main forum of justice and democracy, or on the existing
statist world system, which is perceived as necessary to peace and stability. This rea-
soning, nevertheless, rests on the acceptance of a particular philosophical account
of the nation and of the existing set of norms as valid. This choice of what norms
to privilege is not without consequence to the very political stability and justice a
consequentialist account aims to protect.

Mainstream acknowledgements of a stateless group’s entitlements are rarely, if
ever, construed in a manner that satisfactorily captures that group’s organization and
intentions. It is undeniable that international norms influence how groups mobilize
and act, and the defense of the privilege of state-endowed groups proves, in the end,
to be destabilizing. What happens when international norms distort the moral sta-
tus and entitlements of group agents? If these group agents are constructed around
beliefs of membership that conform to these international norms, they would interact
with other groups in a framework that maintains unjust inequality. This is detrimen-
tal to peace among nations, and the more the distortive ideology defines a group, the
lower on the downward spiral of worsening relations with its neighbors it is likely
to find itself. Since norms are something in relation to which or in opposition to
which groups define themselves, international norms that do not promote coherent
assignment of international status to group agents are politically explosive. This is
why clear and philosophically coherent articulation of ideas on minority national-
ism is important. The norms of interaction for national groups should equitably take
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into consideration the reasons for which and the manner in which the groups are
constituted. If norms like these accompany the groups’ mobilization in transitional
environments from the start, it will be more likely that all groups will act within the
limits acceptable to all participants.

Some national groups have gained the dramatic advantages that come from
being in possession of independent states. Claims to self-determination by sub-
state groups within the territory that a state-endowed group controls are treated
by the international community as undermining the sovereignty of the host state.
But this sovereignty advances the self-determination only of the state-endowed
nation and runs contrary to the fact that substate groups are morally entitled to self-
determination based on their constitution as group agents. While substate national
groups are not afforded the same entitlements as state-endowed groups by interna-
tional law, they are asked to behave in accordance with the norms that privilege state-
endowed groups. A remedy to tensions caused by substate nationalism is offered by
the modified right to self-determination extended fully to all national groups and
exercised primarily within the territory of existing states. The central contention of
the nations approach is that a theory of federalism based on the modified right can
eliminate the fundamental inequality between stateless and state-endowed nations
proposing an effective solution to rival claims to self-determination. I support the
preservation of the existing state boundaries for a large number of cases of self-
determination: justice requires separation of state and nation and it is an issue of
injustice to redraw boundaries unnecessarily.

My goal in the book was to develop an internally coherent philosophical
approach to the issue of national self-determination. My approach maintains, along
the traditional line of liberal nationalism, that states are not tied to nations, that states
should treat nations with equal respect based on the acknowledgment that national
groups hold the right to self-determination, and that how nations are treated is an
issue of justice (and therefore of injustice if a state adopts coercively integrated
nation-building policies). My approach goes beyond traditional liberal nationalism
in that I do not maintain that the world is largely constituted by existing stable
nations. I consider nationhood as a function of group agency; this makes the notion
of the nation attentive to the dynamic nature of national identity, especially in transi-
tional societies. The nations approach can accommodate the fact that national iden-
tities may change; it doesn’t give up, in the absence of stable group agents in a given
political environment, either the notion of group entitlements or the norms for group
agents’ interactions. Thus, it can deal with unstable national identities in transitional
societies. The nations approach includes a set of guidelines for approaching claims
to self-determination in such societies to facilitate peaceful changes in their politi-
cal landscape. It considers states legitimate only if they protect individual and group
rights of their members, including the right to national self-determination within
their borders. The idea of political legitimacy it promotes if realized would ensure
that, in the world in which both “globalization” and ‘“nationalism” are important,
individuals can be governed by political authority they consider their own and allow
this right to others.
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