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CHAPTER

The Judicial Process

This chapter introduces you to the basics of the judicial process, including descrip-
tions of a typical civil lawsuit and trial and a typical criminal lawsuit and trial. Put
aside any images you may have from television shows and movies—you are now in
the real world of law. You will encounter some strange new terms, but take them to
heart because you will find them indispensable later, especially if you become a prac-
ticing journalist. You will also be introduced to important ethical considerations,
particularly in covering criminal cases.

The Civil Lawsuit

The vast majority of lawsuits never reach trial but are either dropped by the plaintiff
or settled out of court by the parties. The courts could never handle the load if all or
even half of all cases went to trial because they are extremely busy processing and
ruling on motions and other pretrial proceedings. Most cases resolved in the courts
are civil, although criminal cases often attract the most intense media attention.
For example, during the 2004 fiscal year, 255,851 new civil cases and 70,746 new
criminal cases were filed in the federal district courts.!

In the federal courts, the Federal Rules of Civil Procedure and the Federal Rules of
Evidence (that also apply to criminal cases) generally dictate the procedures and rules
governing civil litigation, both for actions within the courtroom and for those outside
the courtroom. Most states have either adopted the federal rules for their state courts or
use similar rules with modifications. This chapter relies primarily on the federal rules,
but you should consult your own state’s rules if you plan to cover state courts.

The Complaint

Figure 3.1 illustrates the civil case process for Kentucky, which is similar to the pro-
cesses in most other states. As the diagram indicates, a civil suit typically is formally
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Figure 3.1 Kentucky civil case process. (Compiled by Administrative Office of the
Courts, Frankfurt, Ky. Reprinted by permission.)

initiated with the filing of a legal document known as a complaint. The primary
purposes of the complaint are to give the defendant notice and to inform the person
or organization of the nature and basic facts of the case. A complaint states the spe-
cific claim(s) against the defendant, the basis on which the court can exercise juris-
diction over the case, the basic facts, and the particular relief sought (which need
not be stated in specific dollar amounts but instead can indicate the type of damages
requested, such as punitive and actual).

All of the claims are mere allegations and should never be cited in a news story
without attribution and qualification. For example, if a plaintiff says in a complaint
that her telephone was wiretapped by the defendant without her permission, do not
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assume that her statement is a proven fact. Instead, you should note in the story:
“According to a complaint filed today in state circuit court, Jane Smith’s home tele-
phone was bugged by her ex-husband. Mrs. Smith is seeking $125,000 for alleged
invasion of privacy.”

A complaint in a civil suit is nearly always a public document and thus available
under state and federal open records laws. Simply go to the clerk for the appropriate
court and ask to see the case files. If you have a case number, you will save some
search time, but court clerks are usually helpful in tracking down particular docu-
ments if you have a name of one of the parties. Local attorneys, who can often be
found perusing documents in the courthouse, can also be helpful, but the best way
to learn the system is to practice a few trial runs before you have to find a document
under deadline pressures.

Once the complaint has been filed, the court clerk will issue a signed summons
with the seal and name of the court. Under the federal rules, called the Federal
Rules of Civil Procedure, the summons must also contain the name and address of
the plaintiff’s attorney, the time frame within which the defendant must respond
under the federal rules, and a statement that if the defendant fails to answer (“failed
to plead or otherwise defend”), judgment by default can be entered against the
defendant.?

Under the federal rules, the complaint and the summons must be served together3
in person by an individual who is not a party to the suit and who is at least 18 years
of age. Service can also be made under certain conditions by a U.S. marshal, deputy
marshal, or other person specially appointed by the court for that purpose. Personal
(i.e., in hand) service to the named defendant is known as actual service. It is usually
not necessary that the defendant be served so long as a “person of suitable age and
discretion” within the dwelling is handed the copy. Appointed agents and individu-
als specified under the law can be served in lieu of the actual defendant in some
cases, and federal and state agencies can sometimes be served via certified mail.

Service methods such as mail and delivery to an agent or other representative are
called substituted service. The rules are quite complex because they are designed to
assure compliance with the due process clause of the 14th Amendment to the U.S.
Constitution. The rules are also complicated by the fact that each local federal dis-
trict court can set its own rules and because state statutes frequently come into play
in federal courts because the federal rules permit federal courts to adopt local (i.e.,
state) rules for service. In some limited circumstances, constructive service—service
via publication in an official organ—is permitted, such as when a defendant cannot
be found or actual or substituted service is not possible.

Service via e-mail is permissible under some circumstances, at least according to
one U.S. Circuit Court of Appeals. In the first federal court appellate ruling on this
new substitute service, the 9th Circuit U.S. Court of Appeals allowed a plaintiff in a
case to serve the defendant, a foreign-based Internet gambling firm with no physical
location, with the complaint by e-mail. The court allowed such service under Rule
4(f)(3)* but only after the plaintiff had tried to serve the complaint via several other
means including snail mail and personal service.’
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Filing a complaint is obviously a very serious matter because the allegations become
public record and therefore subject to public scrutiny. Thus sanctions are in place for
individuals and their attorneys who file frivolous or unsubstantiated claims. Rule 11
of the Federal Rules of Civil Procedure requires that every “pleading, written motion,
and other paper shall be signed by at least one attorney of record.”® With their signa-
tures, attorneys certify that they have read the document and have made a reasonable
inquiry into the merits of the case to assure that the pleading or motion “is warranted
by existing law or by a nonfrivolous argument for the extension, modification, or
reversal of existing law or the establishment of new law.”” The court can exercise vari-
ous sanctions, including fines, when the judge believes the rule has been violated.

Congress added more teeth to the rule, including revisions in 1983 and 1987,
and federal judges have been enforcing the rule more rigorously. The result has been
a noticeable increase in the number of attorneys sanctioned and considerable con-
troversy among legal authorities over how and when the rule should be enforced.
Because attorneys are certifying that their purpose in filing the suit or motion is
not “for any improper purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation,”8 it is not unusual for federal judges to cite
delaying tactics and harassment in imposing fines. Many states have adopted the
federal rules, complete with Rule 11, for their courts, and most of the other states
have at least a parallel rule.

Another remedy for the problem of frivolous lawsuits that can be more effec-
tive than Rule 11 sanctions, when available, is malicious prosecution of a civil suit,
which requires that the defendant win the original suit and prove that the plaintiff
had no probable cause in initiating legal action.

The Answer

The next typical step in a civil suit is the filing of an answer by the defendant. Under
the federal rules, a defendant generally has 20 days from time of service to file an
answer or other appropriate pleading. If the defendant is the United States or a
federal officer or agency, the maximum time for an answer is 60 days. Similar time
constraints apply in most state courts, although the periods do vary among states.
The defendant has a host of options in answering the plaintiff’s complaint. These
options are generally not mutually exclusive and thus can be used alternatively or in
combination. The primary purpose of the answer, also called the defendant’s respon-
sive pleading, is to counteract the plaintiff’s allegations. In other words, the defen-
dant should demonstrate why the plaintiff should not prevail. The defendant can also
enter various denials, as discussed shortly, plead an affirmative defense and even file a
counterclaim, asking for damages from the plaintiff or other individuals or entities.

Denials

Denials fall into five general categories: general, specific, qualified, insufficient
knowledge, and denial on information and belief. A general denial, asserting that
all of the averments in the complaint are false, was once rather commonly used. But,
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because Rule 8(b) now requires that “denials shall fairly meet the substance of the
averments denied,”’ general denials are rare in the federal courts today. Typically,
the defendant will file a specific denial, which designates the specific statements
and/or paragraphs being denied and usually the specific statements and paragraphs
admitted.!® Under Rule 8(d), if the defendant does not deny those averments “to
which a responsive pleading is required” (except the amount of damage), the aver-
ments are deemed to have been admitted. In other words, those allegations and
other statements made by the plaintiff in the complaint that are not denied by the
defendant are generally considered to have been admitted by the defendant. There
are certain exceptions to this rule, but these are beyond the scope of this book.

An example of a specific denial would be a media defendant in an invasion of
privacy suit denying that it had subjected the plaintiff to public ridicule when it
published a story about his financial dealings. On the other hand, the paper would
probably admit that the story was actually published on January 25, 2007, and that
it contained the statements cited in the complaint.

Another fairly common type of denial is a qualified denial in which the defen-
dant denies some but not all of the statements in particular paragraphs or denies a
portion of a specific sentence but admits other portions.

The federal courts and most state courts also allow a defendant to make a denial
on the basis that the person or company “is without knowledge or information suf-
ficient to form a belief as to the truth of an averment.”!! Attorneys are justifiably
cautious about asserting this type of denial because of the requirements of Rule 11.

Finally a defendant may make a denial on information and belief, on grounds
that only second-hand information about the truth or falsity of the allegations is
available at the time the answer is filed. It is unusual to see this type of denial in
media law cases. It is fairly common for defendants, including those in media law
cases such as libel and invasion of privacy suits, to include affirmative defenses in
lieu of or in addition to denials in the answer. An affirmative defense is, in effect,
saying that defendant admits that the plaintiff’s allegations are true (for purposes of
the defense only), but that there are additional facts that, when proven, will mean
dismissal of the suit.

The wide range of affirmative defenses have technical names such as assump-
tion of risk, accord and satisfaction, and estoppel, but the most common asserted
in media law cases is the statute of limitations, which is the specified time period
during which that particular cause of action must be filed after the right to sue
occurs. In other words, if the suit is not filed within that time frame, the court will
automatically dismiss the case when it is filed later. For example, the typical statute
of limitations for a libel or invasion of privacy suit is one year, although some states
have longer periods. Under Rule 12(b), if affirmative defenses are to be asserted by
the defendant, they must be included in the answer or be effectively waived. In some
cases such as “failure to state a claim upon which relief can be granted,” the defense
can be made by motion (in this case a motion to dismiss, as discussed below). Affir-
mative defenses usually do not play a major role in media law cases, but, when they
are available, they can have a significant impact on a case—for example, permitting
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the judge to dismiss the suit before trial. Affirmative defenses can be particularly
determinative in criminal cases, where many such defenses can be invoked.

Counterclaims

One more item sometimes included in an answer is a counterclaim. A counterclaim
is simply a claim made by a defendant against a plaintiff, which, if proven, may
cancel or decrease the amount of damages to which the plaintiff would be entitled.
For example, if a defendant in an auto accident (personal injury) case also suf-
fered personal injuries and property damage, he or she could file a counterclaim
against the plaintiff, alleging that the plaintiff was at fault and, therefore, should
be required to pay damages to the defendant. Counterclaims are relatively rare in
media law cases, especially in libel and invasion of privacy suits. Counterclaims
represent a fairly complex topic. Counterclaims can be filed with an answer or as a
separate document. If a counterclaim is filed, the plaintiff is generally required to
respond in the same manner as any defendant would to a claim and thus must follow
the usual procedural rules.

Motions in General

The next step for both sides is usually filing motions, which is known as challeng-
ing the pleadings. Although journalists sometimes confuse pleadings with motions,
the two processes are not the same. Pleadings are always written statements of fact
and/or law filed by the parties, whereas motions are requests (“applications”) made
to a judge or a court. Under Rule 7 of the Federal Rules of Civil Procedure, pleadings
are limited to a complaint; answer; and if appropriate, a reply to a counterclaim;
an answer to a cross-claim (a claim by co-defendants or co-plaintiffs against one
another rather than someone on the other side); and a third party answer (if a third
party complaint has been filed)."

Although the federal rules and most state rules are rather strict about the types
of pleadings that can be made, those same rules are quite flexible in allowing rather
liberal supplementation or amendment of pleadings, in contrast to the old days of
common law pleadings when the requirements were rather rigid. The idea of modern
pleadings is to allow cases to be tried on their merits, not on technicalities.

Motions are typically filed throughout the judicial process, including during
and after the trial, but certain specific motions are commonly filed pretrial. Space
limitations do not permit a discussion of all of these motions, but it is important that
you be familiar with the most common ones.

Pretrial Motions

The two most common pretrial motions in mass communication law suits, espe-
cially libel and invasion of privacy cases, are the motion to dismiss and the motion
for summary judgment. A motion to dismiss simply requests that the court dismiss
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the case because the plaintiff has failed in the pleadings “to state a claim upon
which relief can be granted.”'® In other words, the defendant is contending that the
plaintiff’s suit has no legally sound basis even if all of the allegations made by the
plaintiff are true. The defendant is, of course, not admitting that the allegations are
true, but is, in effect, saying, “Even if the plaintiff were to prove all of the facts,
so what?” This motion is commonly referred to as a 12(b)(6) motion (the number
designated under the federal rules) by lawyers in the federal courts. A similar one is
available in the state courts.

Here’s an extreme but useful hypothetical case in which a motion to dismiss
would almost certainly be granted. Suppose a television viewer is highly offended
by some grisly videos she sees on a cable news network that show mangled bodies
of American soldiers fighting in the Middle East. The viewer becomes so upset with
the videos that she instantly experiences a psychological breakdown. She recovers
long enough to see an attorney, who files suit on her behalf, claiming intentional
infliction of emotional distress. Let’s assume, for purposes of argument, that this
individual suffered emotional damages as a direct result of exposure to the news
reports, and yet we know her suit will be immediately dismissed. Why? There is
simply no legal basis for her suit. No court has ever recognized a cause of action
under such circumstances, and there is no law—common, statutory, administrative,
or constitutional—establishing a cause of action. Therefore, the judge will grant the
news network’s motion to dismiss.

There are other bases on which a case can be dismissed at this stage or later
under certain conditions including lack of subject matter jurisdiction, improper
venue, lack of personal jurisdiction, and insufficiency of service of process.

A second common motion filed by a defendant in a media law case is a motion for
summary judgment. This motion is a much-debated topic in libel and was the focus
of a 1986 U.S. Supreme Court libel decision.' Briefly, this motion is frequently filed
in libel suits when no dispute exists between the parties about the substantive facts
in the case, but the two sides differ on the applicable law. A summary judgment has
the major advantage that it is made prior to the trial. Thus a potentially expensive
trial is avoided, saving both sides considerable time and money. Why then does
so much controversy surround this type of judgment? Summary judgments are far
more likely to be decided in favor of defendants, whereas full-blown trials in libel
and invasion of privacy suits are much more likely to result in an award of damages
to a plaintiff, especially if the trial were before a jury.

A summary judgment can be granted only when the judge or court is convinced
that there is no dispute of facts, only a difference regarding the law. Even though a
summary judgment is made without a trial, it is a binding decision and thus can be
appealed to a higher (i.e., appellate) court. A motion for summary judgment can usu-
ally be made any time after the pleadings have been closed, including up to the time of
the trial, so long as the motion is made “within such time as not to delay the trial.”!’

Although the motion to dismiss and most other pretrial motions are granted
based on the pleadings alone, the court is not limited to the pleadings when deciding
a summary judgment and can certainly consider other evidence. In fact, under the
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federal rules, if matters outside the pleadings are presented to the court in making a
decision on whether to grant a motion for judgment on the pleadings, the motion is
automatically converted into a motion for summary judgment.'®

Two other less common motions need to be briefly considered. A motion for
more definite statement would be filed when a pleading such as a complaint or
answer is “so vague or ambiguous that a party cannot reasonably be required to
frame a responsive pleading.”’” The idea is that the party filing the motion cannot
make sense of the particular contentions of the other side, whether factual or legal,
and thus those statements must be made clear before the party can be expected to
respond to them.

Finally, a motion to strike is sometimes used. This is a request that the court
strike (i.e., delete) certain statements from the pleadings, including “any insufficient
defense or any redundant, immaterial, impertinent, or scandalous matter.”'$ If the
court rules in favor of the party filing the motion, the statements will be officially
struck from the records.

Discovery in General

The next step in the judicial process, which has no exact parallel in a criminal case
even though it is permitted on a limited basis, is discovery. This is the much-publicized,
formal process by which each side discovers the information and evidence to be
presented at trial by the other side. The primary purpose of this often lengthy and
expensive process is to avoid surprises at the trial. In a nutshell, when both sides
do their homework, there are likely to be few, if any, surprises at trial. Although
surprise witnesses and last-minute revelations pervade television shows and mov-
ies with law themes, the real world is much different. You have probably heard the
axiom for lawyers: do not ask a question of a witness at trial to which you don’t
already know the answer. Those answers are already known, thanks to discovery. A
check of recent issues of law journals, such as Trial and the American Bar Associa-
tion Journal, will usually reveal several articles on discovery—a clear indication of
the importance of this process. Literally dozens of how-to books on discovery and
numerous workshops focus on the topic every year.

Ideally, most of the discovery process takes place extrajudicially (i.e., outside
the courtroom). This is made possible by the very liberal discovery rules adopted
by the federal courts and most state courts. Twelve of the 86 Federal Rules of Civil
Procedure deal directly with depositions and discovery. Although sometimes com-
plex, they are designed to facilitate the process, not to make it more difficult. The
rules are also geared toward keeping discovery from becoming unreasonably long
or unduly burdensome.

For example, Rule 16(b) requires a scheduling conference, followed by a sched-
uling order from the judge that, among other matters, limits the time for filing
motions and completing discovery. The order must be made within 90 days after
the defendant appears in court or 120 days after the complaint has been served on
the defendant. Federal Rule 26(b)(2) specifically permits a court to limit the number
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of depositions and interrogatories, the length of depositions and the frequency or
use of discovery methods under certain conditions. Rule 26(f) mandates, except in
rare cases, a discovery planning conference at least 21 days before the scheduling
conference or order under Rule 16(b) at which the attorneys must try in good faith
to agree on a proposed discovery plan. Most state courts have adopted similar rules
limiting time for discovery. In the past, discovery occupied so much time that what
was supposed to be a battle of the facts and the wits became an endurance contest
instead. The picture has dramatically changed over the decades, but discovery still
remains the most time-consuming and expensive part of the civil judicial process,
with the trial often being an anticlimax.

Federal Rule 37 permits the court to impose various sanctions from paying the
other side’s attorney’s fees and other expenses to charges of contempt of court for
parties, witnesses, and attorneys who fail to appear at or to cooperate in discovery.

Depositions

The two most common methods of discovery are depositions and interrogatories,
with depositions clearly leading the pack. A deposition is technically any out-of-
court statement made under oath by a witness for use at trial or for preparing for
trial. This device is by far the most expensive of the two but is the most useful and
effective. Generally, either side may depose the other side and any witnesses. For
example, a plaintiff in a copyright infringement suit would almost certainly orally
depose the defendant and vice versa. Depositions can be taken orally or in writing,
but are usually oral.

The procedure is for the plaintiff’s attorney to file a formal notice of deposition
with the defendant’s attorney, specifying the exact day, time, and location. Because
both sides have the right to be present during the deposition, attorneys for both usu-
ally appear. The plaintiff’s attorney then questions the defendant under oath. The
party or witness being deposed is administered the oath, usually by an independent
court reporter at the beginning of the deposition. No judge is present, but a court
reporter hired by the deposing attorney records the proceedings. A common proce-
dure today is to record depositions on videotape, which can save the considerable
cost of transcription. Depositions can be taken via phone as well and many state
and all federal courts now permit them to be taken with new technologies such as
satellite television.

The primary purpose of depositions is to enable the attorney to learn before
trial the content of the testimony that witness will offer at trial. For example, if a
defense attorney in a libel suit wants to know what the plaintiff’s expert witness is
going to testify at trial about the defendant’s alleged negligence, the lawyer would
depose that witness. This information would be particularly useful in deciding how
to use one’s own expert witnesses, who would likely be deposed by the plaintiff’s
attorney.

The procedure in an oral deposition is relatively simple. The witness and that per-
son’s attorney or the attorney representing the side using the witness at trial appear at
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the designated time and place. The deposition is often taken in a law office, usually that
of the attorney who is deposing the witness, although this can certainly vary. After the
usual courtesy introductions, the court reporter then swears in the witness. The wit-
ness is questioned by the deposing attorney (a process known as direct examination),
with the attorney for the other side present only to object if the questioning becomes
improper, such as when the deposing attorney poses a question that would require a lay
witness to assert a legal opinion or when the deposing attorney badgers the witness.

It is not unusual for even expert witnesses to find depositions stressful because
the questioning can be intense and long. Once the deposing attorney has completed
questioning, the opposing attorney has the option of conducting a cross examina-
tion of the witness. Unlike in a trial in which cross examination is conducted by
the attorney representing the side opposite the one that called the witness, cross
examination in a deposition is typically conducted by the attorney who has selected
that witness to testify at trial. Cross examination is particularly important when the
direct examination has severely damaged the credibility of a witness and thus some
“restoration” is in order, or when a deposing attorney has failed to elicit information
that could be favorable to the other side.

Interrogatories

Interrogatories are written questions submitted to an adverse party to be answered
under oath. The procedure is for the attorney interrogating the witness to submit
a series of questions in writing to the opposing party or a witness for the opposing
party through the opposing party’s attorney. Federal Rule 33 permits parties only
(not other witnesses) to be deposed, and requires that the interrogatories be writ-
ten under oath. Only 25 items, including discrete subparts, may be served under
Rule 33(a). The attorney for the party being questioned is permitted to work with
the party in composing the answers, although all answers must represent the views
and direct knowledge of the party. A few state jurisdictions permit interrogatories
directed to all witnesses—not only parties—but most follow the federal model.

The major advantage of interrogatories is cost. They are much less expensive to
administer than depositions. However, you get what you pay for, as the old saying
goes. It is easy for a party to manipulate answers or be evasive, and because the
questions are prepared in advance without benefit of previous answers, it is dif-
ficult to anticipate a party’s answers. Thus interrogatories are used principally as a
means of getting the discovery process started. Because of the burdensome nature of
interrogatories, attorneys can make objections in lieu of answers if reasons are also
provided. Conversely, an attorney submitting an interrogatory can request that the
judge order that an answer be given or that a party who refuses to cooperate in an
interrogatory be forced to respond.”

Written Depositions

Weritten depositions (depositions upon written questions) are sometimes confused by
journalists with interrogatories, but they are not the same. Unlike interrogatories that
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are limited to parties, written depositions can be submitted to any witness includ-
ing a party to a suit. They are much less expensive than oral depositions because no
attorneys need to be present, and they can be answered over a longer period.

In the case of a written deposition, the deposing attorney submits a list of pro-
posed questions to the attorney for the other side who then makes any objections
known and submits proposed questions for cross examination. The witness then
appears before a court reporter, usually in the home or office of the witness rather
than in an attorney’s office, and answers the questions under oath. The answers are
recorded by the reporter and the word-for-word transcript or videotape is then made
available to the attorneys for both sides. The process takes some time, but a witness
has an opportunity to prepare responses. Written depositions are rarely taken of
parties or of major witnesses.

Except for accepting motions or considering objections to the scope or conduct
of the process, the court is rarely involved in discovery, especially in the federal
system. The idea is for the attorneys to cooperate in seeing that each side is fully
informed before trial. In most cases, an attorney has no obligation to make informa-
tion available to the other side unless the opponent has made a formal request, but
does have a duty to provide such information if requested. There are exceptions to
this requirement, but most attorneys cooperate with one another, even though they
represent clients on different sides.

Witnesses are important in any case, but witnesses alone are usually not suffi-
cient to build a case. Discovery also permits access to and copying of documents and
other evidence. The usual procedure for obtaining documents and other items from
a party is for the attorney to file a formal request through the attorney for the other
side that specifies the documents or other materials sought. The federal rules and all
state court rules also permit an attorney for one side to have the party on the other
side submit to a physical examination under certain circumstances, such as when the
party’s physical or mental condition is an issue in the case.

Subpoenas

For nonparties, a subpoena is traditionally used to compel them to testify or produce
documents or other materials. If a witness is to appear to simply testify and not to
bring documents or other physical evidence, an ordinary subpoena would be issued,
notifying the witness of the specific time, place, and type of information sought. If
the witness is to produce “books, papers, documents, or tangible things,” a subpoena
duces tecum would be served on that individual. The process of serving a subpoena or
a subpoena duces tecum is fairly similar to that of serving a complaint and summons.
In the federal courts, a federal marshal, deputy marshal, or anyone who is not a party
to the suit and is at least 18 years old simply delivers the subpoena to the witness.
In the federal courts, all subpoenas must be issued by the district court clerk.?’ The
power of the federal district courts to subpoena nonparty witnesses extends within
a 100-mile radius of the court. There is no 100-mile limit for parties. The subpoena
power of state courts traditionally resides within the state boundaries, although all
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states have some form of a long-arm statute, which permits personal jurisdiction,
including subpoena powers, beyond the borders under certain conditions.

The rules for subpoenaing witnesses and documents for a hearing or trial are
similar to the authority covering subpoenas for depositions. Both federal and state
rules allow courts to cite an individual for contempt for failing to comply with a
valid subpoena. However, those same rules permit a subpoenaed witness to make
objections, usually in writing, within a specified period—typically 14 days—which
the court will ultimately decide whether to sustain or overrule.?!

Journalists have been plagued in recent decades by a considerable increase in
the number and scope of subpoenas in both civil and criminal cases. All journal-
ists, whether or not they cover the courts, must have a strong, basic knowledge of
subpoenas because they are routinely called and forced to testify and produce docu-
ments, despite the vehement and vociferous protests of their employers and news
organizations. There is no federal shield law to protect journalists and state shield
laws, where they exist, are often ineffective in offering protection. One type of pro-
tection that journalists sometimes successfully seek is a protective order. Federal
Rule 26(c) allows a court to issue a protective order “to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense.”?> The
court has several options affecting the impact of such an order including prohibiting
the discovery entirely, allowing the discovery only under certain terms and condi-
tions, and limiting the scope of the discovery matters.?3

Although various constitutional, statutory, and common law rights cover public and
press access to court documents, no such rights have been established thus far for access
to discovery materials including depositions. On rare occasions, a court will order that
a transcript or videotape of a deposition be made public, but usually only when a strong
public interest—for example, when the government is a party in a suit—is involved. Thus
depositions are almost always conducted in private, with journalists and the public hav-
ing no access to the proceedings or to the transcripts or videotapes.

Privileged Discovery

In general, any relevant evidence can be discovered. However, there are certain
exceptions. The federal rule notes, “Relevant information need not be admissible
at the trial if the discovery appears reasonably calculated to lead to the discov-
ery of admissible evidence.”?* The two major exceptions are privilege, including
attorney—client privilege and attorney work product. Privileged communications
are statements made within a particular context or relationship and protected from
disclosure because the nature of that relationship is so sacred that the benefits of
disclosure (viz., revelation of the truth) are outweighed by the need to preserve that
type of relationship. Typical protected relationships are attorney—client, husband-
wife, physician—patient, and clergy—penitent.

Federal and state rules of evidence, rather than rules of civil procedure, govern
when privileged communications are permitted (i.e., when the content of such com-
munication does not have to be disclosed). For example, the federal courts and all
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state courts protect attorney—client communications, although the protection is not
absolute, whereas some state courts do not allow physician—patient privilege which
is available in the federal courts. Reporter—source privileges exist in some form in
more than half of the states, but the federal courts do not recognize this privilege,
although the federal Privacy Protection Act of 1980 does offer some procedural pro-
tection for federal and state searches for evidence held by journalists.

Finally, the attorney work product doctrine recognized in most states and now
incorporated in the federal rules places strict limits on the discovery of informa-
tion specifically prepared for litigation or for trial by a party or a party’s attorney.
Under the Federal Rules of Civil Procedure, such information can be discovered
“only upon a showing that the party seeking discovery has substantial need of the
materials in the preparation of the party’s case and that the party is unable without
due hardship to obtain the substantial equivalent of the materials by other means.”?’
The federal rule offers absolute protection “against disclosure of the mental impres-
sions, conclusions, opinions, or legal theories of an attorney or other representative
of a party concerning the litigation.”2°

In Swidler & Berlin et al. v. United States (1998),%” the U.S. Supreme Court
ruled in a 6 to 3 decision written by Chief Justice Rehnquist that attorney—client
privilege survives a client’s death even in the criminal context. The Court noted
that this privilege is “one of the oldest recognized privileges for confidential com-
munications.” The case arose after independent counsel Kenneth Starr tried to force
Washington attorney James Hamilton to turn over three pages of notes he had taken
during a meeting with Deputy White House Counsel Vincent Foster nine days before
Foster committed suicide. Starr wanted the notes as possible evidence in his criminal
investigation of then First Lady Hillary Rodham Clinton.

In overturning the decision of the U.S. Court of Appeals for the D.C. Circuit, the
U.S. Supreme Court said that case law overwhelmingly supported the principle that
this common law privilege did not end when a client died. While acknowledging that
a client might consult an attorney regarding possible criminal liability, the Court
said that was only one of many reasons for consultation such as seeking advice on
personal and financial problems.

Pretrial Conferences

The debate among legal scholars and jurists over the appropriate point at which a
case should come into focus—so the issues and facts are jelled or at least clear to
both sides and the court—has been going on for many decades. Some courts have
opted for rigid pleadings, an approach designed to hone the issues and facts early in
the case. The federal courts and many state courts have chosen more liberal plead-
ings, but obviously at some point the issues and facts must congeal. The pretrial con-
ference is typically the point at which the judge begins to establish firm control over
the case by requiring the attorneys to establish time parameters for pretrial proceed-
ings and/or agree on undisputed facts or issues. Most judges hold several pretrial
conferences with the attorneys in a case, but two types of pretrial conferences are
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frequently employed in the federal courts. After all the initial pleadings have been
filed, a scheduling and planning conference is held among the judge or magistrate
and attorneys for both sides to establish time limits for various proceedings includ-
ing discovery and schedule dates for further pretrial conferences.?®

The second type of pretrial conference is the issue conference. The attorneys
and the judge hammer out the issues and facts in the case so an agreement can be
reached on undisputed facts and law, also known as stipulations. The primary pur-
pose is to narrow the case to the point at which either an out-of-court settlement can
be reached or, at the very least, the issues and the facts in the case are crystallized
so that the trial itself can focus on important matters and not be bogged down with
trivial and undisputed points. Some judges apply more pressure than others, but all
of them are certainly interested in having cases settled before trial, if possible. Most
courts are overloaded with cases, and trials can be quite expensive. Thus it is not
unusual for a case to be settled before trial.

One type of pretrial conference is nearly always required by federal district court
judges—the final pretrial conference. Federal Rule 16(d) provides that this conference
be held close to the time of the trial and that a plan for the trial be established by this
point. Cases are sometimes settled at this conference, but the chances of a settlement
have usually decreased by this point; both sides have probably expended considerable
time and expense and virtually all that remains is the trial itself. After the final pre-
trial conference, the judge will issue pretrial orders including a list of trial witnesses,
stipulations, and other agreements reached at the conference.?” Under the federal
rules, the pretrial orders can be changed only “to prevent manifest injustice.”3°

The Civil Trial

The vast majority of cases, for one reason or another, do not make it to the trial
stage. Once a case is placed on a court’s trial docket with a specific date set, the
wheels of justice begin moving again. It is not unusual for at least one continuance
or postponement to occur before a trial begins.

Both civil and criminal cases can be tried before a jury and a judge or before a judge
alone. The latter is known as a bench trial. Obviously, jury trials are substantially more
time consuming and expensive, both for the parties and for the court, but many litigants
and their attorneys prefer jury trials. Although the reasons for this preference vary, there
seems to be a widespread belief among trial lawyers and their clients that juries render
better or fairer verdicts. The general rules of order are virtually the same for jury and
bench trials regardless of jurisdiction. Rather than separate the two types of trials, this
chapter analyzes them together and notes differences where applicable.

According to the 7th Amendment to the U.S. Constitution, “In suits at common
law, where the value in controversy shall exceed twenty dollars, the right of trial by
jury shall be preserved.” Although this right to a trial by jury is binding only on the
federal government, not on the states, every state recognizes such a right in its own con-
stitution or by statute. The difficulty lies in knowing what suits existed at common law
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in determining when the right can be invoked. In 1970, the U.S. Supreme Court, for
the first time, enunciated a constitutional test for deciding when the right exists.3!
The test focuses on whether the issue in a case is primarily equitable or legal. As
discussed in Chapter 1, no jury trials are held in equity cases, but cases can become
complicated when they appear to involve issues of both law and equity. The Supreme
Court has adopted the rule that when legal and equitable claims are intertwined,
the legal issue will be tried first by the jury (if a jury trial is chosen) and then the
equitable claim will be tried by the judge alone.??

When most people hear the term officers of the court, they immediately think
of judges, clerks, and bailiffs. The judge presides over the trial, and the court clerk
helps the judge administer and keep track of the trial, including the various exhibits.
The bailiff has the responsibilities of maintaining order in the courtroom, calling
witnesses, escorting the jury and, in some jurisdictions, administering oaths to wit-
nesses and jurors. Lawyers are also officers of the court and are thereby bound by
its rules and procedures.

Jury Selection

One of the most critical stages in a jury trial is the jury selection process. In the
past, courts and legislators paid relatively little attention to the process as a whole,
although everyone knew that successful jury selection was extremely important in a
trial. Over the decades, the topic of jury selection attracted extensive Supreme Court
attention, with the Court handing down several decisions related to the process.
Two of the most important decisions were issued in the early 1970s. In 1970, the
Supreme Court held that nonunanimous verdicts in criminal cases did not violate
the 6th Amendment.?3 Three years later, the Court ruled that juries with fewer than
12 members (in this case, 6 members) were permissible in civil cases.?*

As a result of these decisions, many jurisdictions including the federal courts now
routinely opt for 6-member juries because of the savings in time and expense. More states
also allow, either by experiment or by statute, jury verdicts based on agreements of three-
fourths or five-sixths of the members, especially in civil and misdemeanor cases.

In 1991 the United States Judicial Conference, the governing body of the federal
courts, revised Rule 48 of the Federal Rules of Civil Procedure to explicitly allow
juries of fewer than 12 members. The rule still requires that the verdict be unani-
mous, unless the parties agree otherwise, and sets a minimum of 6 members.3’ Five
years later, after extensive debate, the Conference decided to stick with the current
rule rather than return to mandated 12-person juries.3®

In both civil and criminal cases, jurors are selected at random from a pool or
list (also called venire facias), usually compiled from property tax rolls, automobile
registration lists, and voter registration printouts. In the federal district courts, potential
jurors are chosen at random solely from voter lists or combined lists of voters and drivers
licensed in that particular judicial district. A court official, usually a jury commissioner
appointed by a judge, initially screens the prospective jurors to narrow the list to only
qualified and eligible individuals based upon their answers on questionnaires they
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complete. At one time, a fairly long list of occupational exemptions allowed many
people to escape serving as jurors. People in these occupations (e.g., physicians, teach-
ers, students, and lawyers) were never prevented from serving, but they were allowed
to exempt themselves. Many of them exercised the exemption because serving usually
meant taking time from work with little or no pay. In the 1970s, however, many states
began revising their statutes to eliminate or severely limit exemptions.

Once the array, as it is sometimes known, of qualified veniremen (prospective
jurors) is in order, the process of selecting the actual jurors for trial begins. On rare
occasions, an attorney will move that the court disqualify the entire array because
the list was compiled in violation of some constitutional or statutory right. For
example, the list may have somehow excluded all minority group members. Any
systematic exclusion of a particular community group may be grounds for violation
of that defendant’s 6th Amendment right in a criminal case to a trial by an impartial
jury of the state or district where the alleged crime was committed or, in the case of
a civil suit, the 7th Amendment right of trial by jury. The motion in such a case is
known as challenge to the array, and is more likely to occur in a criminal suit.

The jury selection process begins when panels (usually 12 people at a time) of
individuals selected from the array are called. With each panel, the court clerk calls
the set of names or numbers and then has the individuals sit in the jury box. To
preserve anonymity, more courts are now assigning potential jurors numbers for
identification. After offering the panel a brief overview of the case, the judge then
asks that any juror who feels unable to serve for any reason to make it known. Occa-
sionally, potential jurors will be excluded at this point for poor health, personal
acquaintance with one of the parties, or on another basis.

The next step in the process varies depending on the particular jurisdiction. In
voir dire, potential jurors are questioned about a variety of matters from their names
and occupations to their views on the particular type of case. In the past, most fed-
eral judges conducted voir dire themselves, preventing the attorneys from playing an
active role, except for giving them opportunities to provide the court with potential
questions in advance. Now federal judges generally follow the state court model that
allows the attorneys to do most of the questioning.

The types of questions that can be asked, whether by the attorneys or the judge,
can be highly personal and intimate. Depending upon the subject matter of the case,
potential jurors may be asked during voir dire about their religious beliefs, their
views on capital punishment, whether they have ever been victims of a crime, the
political parties to which they belong, and whether they are married or single.

Dozens of legal treatises and hundreds of articles have been published about voir
dire, and several companies offer advice on jury selection, some of which will, for
a fee, sit with counsel during voir dire to observe the verbal and nonverbal commu-
nications of prospective jurors and make recommendations regarding which jurors
should be struck during the peremptory challenges, discussed shortly.

Most attorneys no doubt still rely on experience and instinct or “gut feelings” in
their juror challenges, but scientific techniques are making headway in the process,
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as indicated by the growing use by attorneys of psychological and sociological
experts (and occasionally even communication specialists) for consultation during
voir dire. One of the criticisms leveled at the prosecutors in the 1995 murder trial
in which O.]. Simpson was acquitted was that they had turned down an offer from
a pro bono jury consultant to help in voir dire. The defendant’s legal team, on the
other hand, hired trial consultant Jo-Ellen Dimitrius, a former college professor,
who became widely known as a result of her work in the Simpson case.3”

Jury consultants are no longer unusual, particularly in high profile cases. For
example, defense attorneys hired them in both the 1991 William Kennedy Smith
rape trial in which Kennedy was acquitted and in 1994 in the separate trials of Lyle
and Erik Menendez for the murders of their parents. The first Menendez trials led to
hung juries, but the brothers were later convicted at retrial.

The major goal of voir dire is to weed out those prospective jurors who may have
biases or prejudices that would prevent them from making a fair and independent
decision in the case. After a panel has been questioned, the attorney for either side
can request the judge to dismiss individuals for cause. Suppose in a libel case against
a newspaper a prospective juror indicates during voir dire that she believes news-
papers never tell the truth and are always out to get prominent people. The defense
attorney would clearly have grounds for asking the court to dismiss the individual
for cause, and this request would very likely be granted.

Judges and attorneys are not necessarily looking for uninformed jurors but for
fair and impartial jurors. Only the judge can dismiss jurors for cause, but this can
be done either at the request of an attorney or on the judge’s own initiative. There
is no limit on the number of individuals an attorney can challenge for cause, nor on
the number of dismissals a judge can make.

The judge will continue calling prospective jurors until a panel of qualified
jurors twice the size of the jury (including alternate jurors) actually needed for trial
survives voir dire without dismissal for cause. If there are to be 12 jurors at trial
plus an alternate, the final panel would have 26 members. In highly publicized cases
involving concern about pretrial exposure of jurors to potentially highly prejudicial
information in the mass media, voir dire can take days or even months. Typically,
the process occupies only a few hours.

Art, science, and gut instinct tend to play major roles in the next step of the
jury selection process—peremptory challenges. In civil cases, each side usually gets
to “strike” (i.e., make a peremptory challenge of) an equal number of jurors. An
attorney can excuse a juror for any or no reason. In fact, the attorney need not state
a reason. However, there are two exceptions to the general rule that peremptory
challenges can be made for any reason. In 1986 in the landmark case of Batson v.
Kentucky,?® the U.S. Supreme Court held that the equal protection clause of the
14th Amendment to the U.S. Constitution®® prohibits a prosecutor in a criminal
trial from exercising peremptory challenges against jurors solely because of race or
because the attorney believed that members of that racial group would not be able
to render a fair and impartial decision.
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The Court established a three-prong test for determining whether a peremptory
jury strike violated the 6th Amendment. First, the challenger of the strike (typically
the criminal defendant) must make a prima facie case for discrimination. Second,
the proponent of the strike (typically the prosecution) must then offer an acceptable
race-neutral explanation for the strike. Finally, the challenger of the strike must
prove that the discrimination was intentional.*?

In 1994, the U.S. Supreme Court took another significant step toward what some
critics predict will eventually lead to the elimination of peremptory challenges alto-
gether. In J.E.B. v. Alabama ex rel. T.B.,*' the justices ruled 6 to 3 that litigants may
not strike potential jurors solely based on gender. In the majority opinion written by
Justice Blackmun (joined by Justices Stevens, O’Connor, Souter, and Ginsburg with
Justice Kennedy concurring in the judgment), the Court held that the Equal Protec-
tion clause of the 14th Amendment bars discrimination in jury selection based on
gender or on the assumption that a potential juror will be biased in a case because
of his or her sex. The Court applied the logic and reasoning of Batson, noting that it
had already extended the Batson rule to include civil cases.*> However, the justices
were careful to note:

Our conclusion that litigants may not strike potential jurors solely on the basis
of gender does not imply the elimination of all peremptory challenges. Neither
does it conflict with a State’s legitimate interest in using such challenges in its
effort to secure a fair and impartial jury. Parties may still remove jurors whom
they feel might be less acceptable than others on the panel; gender simply may
not serve as a proxy for bias. Parties may also exercise their peremptory chal-
lenges to remove from the venire any group or class of individuals normally
subject to rational basis review.*

The gist of this decision is that if it is apparent that a potential juror may have been
struck by a party in either a civil or a criminal suit because of that person’s race
or sex or because the party believed the person would be biased because of his or
her race or sex, the selection process will be subject to the heightened scrutiny test
of the 14th Amendment rather than the traditional rational review. Both potential
jurors and litigants enjoy this right under the Equal Protection clause “to jury selec-
tion procedures that are free from state-sponsored group stereotypes rooted in, and
reflective of, historical prejudice.” Thus, just as a litigant has a right to keep the
other side from excluding a potential juror from a case based on sex or race, a poten-
tial juror also has the right not to be excluded.

J.E.B. v. Alabama arose from a paternity and child support trial in which the
state of Alabama, at the request of the mother of a minor child, filed a complaint
against J.E.B. for paternity and child support. Voir dire began with 36 potential
jurors but 3 were struck for cause. Only 10 of the remaining individuals were men,
and the state used 9 of its 10 strikes to eliminate males. Consequently, the trial jury
was all women. The trial court judge overruled the defendant’s objection to the
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state’s use of the peremptory challenges to eliminate men. The jury found that the
defendant was the child’s father and had to pay support.

In a highly critical dissent, Justice Scalia, joined by Justice Thomas and Chief
Justice Rehnquist, concluded:

In order, it seems to me, not to eliminate any real denial of equal protection,
but simply to pay conspicuous obeisance to the equality of the sexes, the Court
imperils a practice that has been considered an essential part of fair jury trial
since the dawn of the common law. The Constitution of the United States nei-
ther requires nor permits this vandalizing of our people’s traditions.**

In a separate dissent, the Chief Justice distinguished sex discrimination from race
discrimination in peremptory challenges:

The two sexes differ, both biologically and, to a diminishing extent, in experience.
It is not merely stereotyping to say that these differences may produce a difference
in outlook which is brought to the jury room. Accordingly, use of peremptory chal-
lenges on the basis of sex is generally not the sort of derogatory and invidious act
which peremptory challenges directed at black jurors may be.*

In 1995, the Court appeared to be backing away from Batson in a 7 to 2 per curiam
opinion. In Purkett v. Elem,* the Court overturned an 8th Circuit U.S. Court of
Appeals reversal of a robbery conviction in a case in which a prosecutor had said
he dismissed an African-American potential juror because he had “long, curly . . .
unkempt hair” and a “mustache and a goatee.” According to the Court, a facially
neutral reason is a proper basis for a peremptory challenge even if it is “implausible
or fantastic.” The general consensus among legal experts is that, at the very least,
Purkett made it more difficult for an attorney to challenge a peremptory strike based
on race.?’

In 2000, in United States v. Martinez-Salazar,*® the U.S. Supreme Court held
that a criminal defendant’s 5th Amendment due process rights were not violated
when he was forced to exercise one of his peremptory challenges after the trial
court judge denied his request to strike a prospective juror for cause. The defendant,
who was on trial in federal court for a variety of federal offenses, had asked the
judge twice to dismiss a prospective alternate juror who had indicated several times
during voir dire that he favored the prosecution. When the judge refused to grant
the request, the defendant exercised one of his ten allotted peremptory challenges
to eliminate the prospective juror. First, the Court said no constitutional right was
involved because peremptory challenges are products of Rule 24 of the Federal Rules
of Criminal Procedure, not creations of the 6th Amendment. The Court then went
on to say that the defendant’s rights under Rule 24 also were not violated so long
as the end result was an impartial jury. If exercising the peremptory challenge had
somehow led to an unfair trial, the defendant then had the option of challenging the
verdict on appeal on the ground that his 6th Amendment rights had been violated.
According to the Court in its unanimous decision, “A hard choice is not the same as
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no choice. Martinez-Salazar received and exercised 11 peremptory challenges. That
is all he is entitled to under the Rule.”

Three years later, the Court in an 8 to 1 opinion in Miller-El v. Cockrell’° ruled
that a Texas death row inmate had been wrongfully denied a hearing to determine
whether his 6th Amendment rights had been violated after state prosecutors had
used 10 of their 14 peremptory strikes to exclude all but one of the eligible African-
American members of the jury pool. The convicted murderer had unsuccessfully
appealed the jury’s verdict to the federal courts, including the U.S. Court of Appeals,
on a petition for a writ of habeas corpus.

The U.S. Supreme Court made it clear that federal courts should not blindly
defer to the state courts in such situations, particularly when such strong evidence
of potential discrimination is present. The evidence in the case, as pointed out by
the Court, included the fact that African-American jurors, unlike white jurors, were
offered descriptions of the execution process before they were asked about their atti-
tudes toward capital punishment. Other evidence included an historical pattern of
racial discrimination, confirmed by testimony from former prosecutors, including a
1963 circular from the district attorney’s office instructing prosecutors to specifically
exercise peremptory strikes against “Jews, Negroes, Dagos, Mexicans or a member
of any minority race on a jury, no matter how rich or how well educated.”! In its
decision, the U.S. Supreme Court directed the Sth Circuit U.S. Court of Appeals to
issue Miller-El a certificate of appealability, an order that would have given him the
opportunity to make a full-blown case in the federal court.

Different jurisdictions have different rules regarding the number of peremptory
challenges permitted by each, with some states, for example, permitting a criminal
defendant to strike more jurors than the prosecutor, but the number of challenges in
civil cases tends to be the same for both sides. All jurisdictions do limit the total number
of peremptory challenges, however, unlike challenges for cause. In Kentucky, for
example, each side in a civil case is entitled to three peremptory challenges, and in
criminal cases involving a felony, each side has eight challenges. Once the two sides
have exercised their strikes, the jurors, including any alternates, are sworn in by the
court clerk. Those who were not selected are then permitted to leave.

One of the difficulties in getting jurors to serve is the perception that trials often
go on too long. That perception may have some validity, as witnessed by a trial in
1994 in New York City in which the jurors told the judge that if the trial had not
ended by January 1, 1995, they were quitting. The jury sat through four months of
testimony in the libel case and the plaintiff’s side had yet to rest its case. The judge
ordered a mistrial after he realized the case could not end by the deadline. Some of
the jurors later said they were merely bluffing.’> Rule 16 of the Federal Rules of Civil
Procedure allows judges to set reasonable time limits on trials.

Juries receive little compensation for their service—typically $25 to $50 per day.
Jurors in federal court currently receive $40 daily plus meal and travel allowances
under certain conditions.’? Under federal law and the law in most states, employers
are required to allow employees to take time off to serve as jurors, and they cannot
fire an employee because of jury service.
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Ethical Concerns in Covering Juries

Careful thought should always be given to the ethical dimensions of covering a trial.
The U.S. Supreme Court in 1984 unanimously held that there was a “presumptive
openness” in voir dire so that the press and the public had a constitutional right to
attend, except in rare circumstances.’* Thus journalists frequently cover jury selec-
tion, especially in cases with strong public interest. One of the ethical concerns facing
journalists is whether to publish names and other personal information about jurors
including potentially embarrassing facts that may have been disclosed during voir
dire. Some jurisdictions now allow judges, under certain circumstances, to impose
prior restraint on reporters by issuing gag orders that forbid publication of names
and other information about jurors. Although such orders could, in most situations,
be overturned as a violation of the First Amendment, media outlets usually choose
not to contest them, particularly when individual jurors might be adversely affected
by disclosure.

In rare cases such as when a trial is likely to attract a lot of media attention
or when a notorious or well known figure is on trial, judges will order that jurors’
identities be kept secret. That was the case in the both the O.]. Simpson and Susan
Smith murder trials in 1995. Simpson was acquitted of the murders of his ex-wife
and her friend, although he was found liable in a jury trial two years later for their
wrongful deaths and other civil offenses to the tune of $33.5 million in compensa-
tory and punitive damages. Smith was tried, convicted, and given a life sentence for
murdering her two young sons. When several jurors were dismissed in the Simpson
case, each one held press conferences and one even wrote a book about his expe-
rience on the jury. Several jurors in the Smith case also spoke out after the trial

ended.

Sequestration

Both witnesses and the jury can be sequestered during a trial, whether civil or crimi-
nal. Witnesses are sequestered by keeping them separated and out of the court-
room except when giving their testimony. The idea is to prevent one witness from
being influenced by the testimony of a previous witness. In reality, sequestration
of witnesses probably does not work so well because witnesses have often seen the
depositions of the witness on the stand, especially in the cases of expert witnesses.
But some judges apparently feel more comfortable separating witnesses than allow-
ing them to interact. Parties (who can also be witnesses) have a constitutional right
to be present during trial and thus cannot be involuntarily sequestered.
Sequestration of a jury is a somewhat different process. The jurors are allowed
to interact with one another, but are not allowed to talk with other people, except
under highly supervised circumstances. Sequestered jurors are kept together, usu-
ally in a local hotel, where they eat together, watch television programs, and read
newspapers. All of their media content is edited so any prejudicial news is not dis-
seminated to them. Jury sequestration is aimed at ensuring a fair trial by keeping the
members from being exposed to outside prejudicial information. Obviously, jurors
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will hear and see biased, or at least one-sided, information in the courtroom as both
sides try to sway them, but this material is presented as evidence following strict
rules to ensure fairness and relevance.

Opening Statements and Burden of Proof

A trial begins with opening statements by each side. In a civil suit, the plaintiff’s
attorney is first, whereas in a criminal suit the prosecutor goes first. According to
the rule, the party with the burden of proof begins the trial. Burden of proof is a
term frequently confused with standard of proof. Both are evidentiary terms whose
impact is dictated by the appropriate rules of evidence (civil versus criminal). State
and federal rules of evidence place an affirmative duty on the party initiating the suit
(the plaintiff in a civil case or the prosecuting attorney in a criminal case) to prove
the facts on a particular issue.

For example, in a libel suit, the plaintiff has the burden of proving that the nec-
essary elements of the tort occurred—defamation, identification, publication and,
sometimes, special damages. The plaintiff also has the burden of showing the defen-
dant was at fault by acting with negligence or with actual malice, depending on the
status of the plaintiff and the jurisdiction, and that harm occurred as a result. In a
criminal suit, a prosecutor must prove that the necessary elements of the particular
crime or crimes with which the defendant is charged were present.

Standard of proof, a related but much different concept from burden of proof, is
the extent or degree to which the evidence must be demonstrated by the party hav-
ing the burden of proof. For most torts, the standard of proof is “a preponderance of
the evidence,” although occasionally other standards such as “clear and convincing
evidence” apply. In criminal prosecutions, the standard is always “beyond a reason-
able doubt.” Figure 3.2 illustrates the concept.

The phrase beyond a reasonable doubt holds considerable mystique in the criminal
justice system, but there has never been strong agreement, even among U.S. Supreme
Court justices, on the precise meaning of the concept. This confusion was illustrated
in two consolidated decisions in March 1994. In Victor v. Nebraska and Sandoval
v. California (1994),% the Court upheld jury instructions in both cases that included
archaic references with which the justices were clearly uncomfortable but neverthe-
less considered them taken as a whole to be constitutional. Justice O’Connor wrote
the majority opinions in both cases. In Sandoval, the jury instructions defined rea-
sonable doubt as including “not a mere possible doubt” but “depending upon moral
evidence” so that the jurors could not say that they felt an abiding conviction “to a
moral certainty” of the truth of the charge. Writing for a unanimous court in San-
doval, O’Connor noted that while the phrase moral evidence “is not a mainstay of
the modern lexicon . . . we do not think it means anything different today than it
did in the 19th century.”

The jury instructions in both Sandoval and Victor were based on those enun-
ciated by Massachusetts Supreme Judicial Court’s Chief Justice Lemuel Shaw in
1850. The instructions in Victor, which the Court upheld in a 7 to 2 decision
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Figure 3.2 Burden of proof.

(Justices Blackmun and Souter dissenting), also included reference to moral cer-
tainty and equated reasonable doubt with substantial doubt: “A reasonable doubt
is an actual and substantial doubt arising from the evidence, or from the lack of
evidence on the part of the state, as distinguished from a doubt arising from mere
possibility, from bare imagination, or from fanciful conjecture.” Justice O’Connor
agreed that this construction was “somewhat problematic” but felt that “[a]ny
ambiguity, however, is removed by reading the phrase in the context of the sentence
in which it appears.”

The impact of the Court’s decision in the two cases has been rather minimal.
The message appears to be, as lawyer David O. Stewart contends, “After Victor and
Sandoval, it is apparent that the Supreme Court will not lead an effort to rewrite
reasonable doubt instructions, nor will the due process clause serve as a tool for
prodding such an effort.”®

No case would ever require proof beyond all doubt nor would any suit be per-
mitted to go forward with absolutely no evidence. However, it is clear, as the chart
illustrates, that preponderance of the evidence is a lower evidentiary standard than
clear and convincing evidence, which is a lower standard than beyond a reasonable
doubt. Preponderance of the evidence is definitely a burden on the plaintiff because
the standard requires that the greater weight of the evidence be in favor of the plain-
tiff. If a judge (in a bench trial) or jury is convinced that the evidence is a dead heat
for the two sides, the judge or jury (“trier of fact”) must find in favor of the defen-
dant. In other words, 50/50 is not enough for the plaintiff; the plaintiff must be at
least slightly ahead.

Under the civil and criminal rules of evidence, opening statements cannot be
argumentative and must be confined to the facts to be proven at trial. News stories
sometimes call opening statements “opening arguments” but such a reference is inac-
curate. Opening statements are usually relatively brief (typically 30 to 45 minutes
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for each side) although some courts impose time limits to avoid lengthy statements.
The tendency of some lawyers to be long in their opening statements is probably
linked to the widespread belief, bolstered by a few scientific studies and pronounce-
ments by some experienced attorneys, that most jurors have made up their minds by
the end of the opening statements.

Opening statements are always optional, but it is rare for an attorney not to
make an opening statement except in those jurisdictions that allow the defense
attorney to postpone opening statements until the plaintiff’s attorney or prosecutor
has presented that side. Litigation expert James W. McElhaney says that “the first
job in an opening statement is to tell the story, to make sense out of the facts. How
you do that makes all the difference.””

Evidence is the core of any trial, and thus the rules of evidence, both criminal
and civil, are enormously complex. Many lawyers will tell you the most difficult
topic in law school was Evidence, especially Hearsay. (Not surprisingly, this topic is
probably the most dreaded on the state bar exams.) An indication of this complexity
is the fact that there are not only strict, complicated rules about what kinds of evi-
dence can be presented, but even stricter rules about how evidence can be presented.
In addition, there are so many exceptions to the general rule of hearsay evidence
(second-hand information, i.e., information based on communication from a third
party, not on personal knowledge) that some law professors are fond of saying the
exceptions actually swallow the rule.

Presentation of Evidence

After each side has presented an opening statement, the heart and soul of the trial—
the presentation of evidence—begins. Opening statements may have an impact on
the trial, but the evidence is what the jury or judge weighs in reaching a verdict.
Evidence comes in two types and two forms. When most people think of evidence
as presented at trial, they probably think of what is known as direct evidence, which
Black’s Law Dictionary defines as “that means of proof which tends to show the
existence of a fact in question, without the intervention of the proof of any other
fact.”’® In other words, direct evidence directly proves a fact without having to be
tied to other facts or presumptions. The best examples of direct evidence are oral
testimony from an eyewitness, a confession (in a criminal case), an admission (in a
civil or criminal case), and a murder weapon.

The other type is indirect evidence, also known as circumstantial evidence.
Black’s Law Dictionary defines circumstantial evidence as “testimony not based
on actual personal knowledge or observation of the facts in controversy, but other
facts from which deductions are drawn, showing indirectly the facts sought to be
proved.”” In other words, indirect evidence consists of facts that must be proven
by inference or by implication. Examples in an invasion of privacy suit in which a
defendant is accused of taping a private phone conversation (a tort known as “intru-
sion”) would be the receipts showing the defendant had purchased such equipment
and the fact that the person had been fired from a previous job for listening in on
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other employees’ phone conversations. An example in a criminal case would be the
physical appearance of the scene of a crime.

The two forms of evidence are oral testimony of witnesses and exhibits, includ-
ing documents. Both direct and indirect evidence can be presented in either form.

Direct Examination versus Indirect Examination

Under the federal and state rules of civil procedure and criminal procedure, the
side with the evidentiary burden of proof—the plaintiff in a civil case and the state
in a criminal case—begins the presentation of evidence. This is accomplished by
calling witnesses for direct examination or questioning by the attorney for the side
that called the witness. Beginning journalists sometimes confuse direct examina-
tion with direct evidence. They are not the same. Direct examination deals with
the interrogation process, whereas direct evidence relates to a type of evidence. The
confusion arises from the fact that in a direct examination, the attorney can have the
witness offer both direct and indirect evidence.

Direct examinations are usually fairly straightforward, with the attorney asking
questions designed to induce the witness to make factual statements and identify
documents, photos, and other physical items to be introduced into evidence. The
particular rules of evidence (state or federal) dictate what evidence can be intro-
duced and how and even the forms and types of questions that can be asked. For
example, leading questions, which suggest specific answers, are not permitted under
most circumstances in direct examination. In fact, Rule 611(c) of the Federal Rules
of Evidence says that leading questions “should not be used on the direct examina-
tion of a witness except as may be necessary to develop the witness’ testimony.”
Exceptions include hostile witnesses®® and questions designed to elicit basic infor-
mation such as a witness’ name, age and address.

The plaintiff or state (in a criminal case) presents its witnesses first. After each wit-
ness is sworn in and questioned by the attorney, the defense attorney has the oppor-
tunity to conduct a cross examination of that witness. Unlike in direct examination,
during cross examination leading questions are not only permitted but expected.
“Ordinarily leading questions should be permitted on cross examination,” accord-
ing to Rule 611(c) of the Federal Rules of Evidence. All states have similar rules per-
mitting this type of interrogation. Cross examinations are generally “limited to the
subject matter of the direct examination and matters affecting the credibility of the
witness,”®! so attorneys conducting them feel they must use leading questions if they
are to accomplish the primary goal of destroying the witness’ previous testimony dur-
ing direct examination and if possible, making the witness give testimony favorable
to their side. Another goal of cross examination, especially with expert witnesses, is
to impeach or destroy the credibility (not just the content) of the witness’ testimony.

Cross examination has become an art that few attorneys probably feel they have
ever fully mastered, but nevertheless is often critical to a case, especially in media
law suits such as those for libel and invasion of privacy. One litigation expert, Pro-
fessor James W. McElhaney of the Case Western University School of Law, advises
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attorneys not only to ask leading questions in cross examination but also to ask very
short questions, use simple words, use headlines and to get one fact straight at a
time.%? According to McElhaney, “Cross examination is not for the witness. It is for
you. It is your opportunity to present your side of the witness’ story, punctuated by
the witness’ reluctant agreement that what you say is true.”®3

To help you understand the difference between leading versus nonleading ques-
tions, here are some examples of how the same information may be sought using
both types of questions:

Nonleading Leading

How many years have you been You’ve been a reporter only two

a reporter? years, haven't you?

How reliable was John Jones as You had reason to believe John Jones
a confidential source? lied, didn’t you?

When, if ever, do you record your Don't you routinely record your phone
phone conversations? conversations?

As mentioned earlier, hearsay testimony is generally not admissible, although there
are many exceptions. In fact, the federal rules of evidence specifically cite 23 excep-
tions, even when a declarant is available to testify, including a catch-all “other”
category.®* Five categories of exceptions are available if a declarant is unavailable as
a witness.® Even hearsay within hearsay is permitted under certain circumstances.®®
Journalists sometimes get trapped by making statements under the pressure or heat
of the moment that come back to haunt them.

For example, a reporter writing a story about a politician who is allegedly a drug
trafficker may accidentally blurt out that he knows the person is a crook and all that’s
left is to prove it. That statement could be admitted as either an “excited utterance”
(an exception to the general hearsay rule) or possibly as an “admission by a party-
opponent” (which the federal rules do not even consider as hearsay anyway). The
moral of the story is to be very careful at all times about what you say because your
statements may come back to haunt you later in a libel or invasion of privacy suit.

The opposing counsel can always object to the court during direct examination
and cross examination when impermissible questions are asked or irrelevant evi-
dence is sought. If the judge overrules the objection, the witness is allowed to answer
the question, but the judge’s ruling may be the basis for an appeal if an unfavor-
able verdict is rendered. If the judge sustains the objection, the attorney may either
rephrase the question or start another line of questioning.

Following Cross Examination

After a witness has been directly examined by the attorney who called him or her
and then cross examined by the attorney for the other side, the attorney who called
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can then conduct a redirect examination, followed by a recross examination by
the other side. Both steps are optional, although a recross can be conducted only
after a prior direct examination. It should be noted that the recross can be followed
by another redirect and so on, but such exchanges are rare, and the judge has the
authority to end the process when deemed appropriate. Redirect and recross exami-
nations are usually short because they can deal only with matters handled in the
preceding step.

Motion for Directed Verdict versus Judgment
Notwithstanding the Verdict

Once the plaintiff or state (in a criminal suit) has rested its case after calling all of
its witnesses, which have also been cross examined, and so on, the defendant can
(and usually does) make an oral motion for a directed verdict. This motion is made
outside the hearing of the jurors in a jury trial and can be made in both civil and
criminal cases. In a criminal case, however, it is usually a motion to dismiss because
acquittal in a criminal case either by a judge or a jury is final and the 5th Amend-
ment bars double jeopardy (“nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb”).

The concept of directed verdict is sometimes difficult for beginning journalists
to understand, especially when coupled with the concept of judgment notwithstand-
ing the verdict (also called non obstante veredicto or jnov). The two concepts—
directed verdict and jnov—are the same, except for the timing. If the judge in a civil
case determines before the jury renders a verdict that there is either (a) insufficient
evidence for a case to go to the jury or (b) the evidence is so compelling that any
reasonable person would clearly find for the plaintiff, the judge will issue a directed
verdict. If the judge makes this determination after the jury has rendered a verdict, a
jnov is issued. Obviously, a directed verdict or a jnov in a civil case can be in favor of
either the defendant or the plaintiff. If the evidence is sufficiently weak so there is no
question of fact for the jury to decide, the directed verdict will be for the defendant.
If the evidence is so compelling that there is also no question of fact for the jury, the
directed verdict or jnov will be in favor of the plaintiff.

Within the same jurisdiction, the test the judge applies is the same for both the
directed verdict and the jnov, but, to add to the confusion, there are two different
tests. Most jurisdictions, including the federal courts, now apply the substantial
evidence test. When a motion for a directed verdict or a jnov is made, the judge is
required to look at all of the evidence but view it in the light most favorable to the
side not requesting the directed verdict or jnov—also called the nonmovant. If the
evidence that would allow a jury to find in favor of the side not making the motion
is insufficient, the judge will then deny the motion for the directed verdict or jnov.
The second test, which is used in a minority of jurisdictions, is the scintilla test that
allows the judge to deny the motion if there is any evidence whatsoever to warrant
jury consideration.
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One of the confusing aspects of the motion for a directed verdict and the jnov is the
timing. The directed verdict may first be made by the defendant right after the plaintiff
or state has rested its case. In a civil case, as mentioned earlier, the plaintiff must prove
the case by a preponderance of the evidence, not beyond a reasonable doubt, as in a
criminal case. How then would a judge be able to grant a directed verdict before the
defendant has ever presented that side? Recall that the plaintiff or state has the burden of
proof. If the proof is so weak that reasonable minds would not differ, the judge can obvi-
ously rule in favor of the defendant even though the defendant has not presented that
side because there is so little evidence for the defendant to counter anyway. The defen-
dant, of course, has no reason to contest the judgment because it favors that party.

Why can’t a directed verdict be issued in favor of the plaintiff after the plaintiff
has rested that side of the case? Even if the evidence is overwhelming, the defendant
must be allowed to counter this evidence with other evidence that may substantially
negate the plaintiff’s case.

If a directed verdict and a jnov are granted on the same basis, then why would a
judge wait until a jury had rendered its verdict before issuing a jnov? At first analysis,
there would appear to be no real reason; one major purpose of issuing the directed
verdict when it is warranted is to save the expense and time of continuing the trial.
By waiting until the jury has made its decision, the judge would certainly defeat this
purpose. However, many judges prefer to allow the jury to deliberate even though
they know they would overturn a verdict if the jury did not decide in favor of the
correct party for whom the judge would issue the directed verdict.

There are two major reasons for this preference. First, the jury may very well decide in
favor of the correct side, thus negating the need for a jnov. The typical juror feels frustra-
tion and, perhaps, anger when he or she returns from a recess—after hearing the plaintiff
(or state) present its side or hearing both sides in a civil suit when the directed verdict
is in favor of the plaintiff—and is dismissed because the jury has no need to deliberate.
Second, the odds of a directed verdict being overturned by an appellate court are typi-
cally much higher than for a jnov. In fact, even if a jnov is overturned on appeal, all the
appellate court must do is reinstate the jury’s decision. If a directed verdict is overturned
on appeal, there is no jury verdict to reinstate and thus a new trial will be necessary.

A jury may never know that a jnov overturning its verdict has been issued because
there is a period—usually 10 to 20 days after the jury’s verdict—during which the
motion can be filed, and the judge has some time to consider whether to grant the
motion. Unless the judge’s decision is reported in the media, the jurors will likely
never learn their decision was overruled. The federal courts and most state courts
do not allow a jnov unless the side requesting it has previously made a motion for a
directed verdict at the appropriate time.

Assuming no directed verdict is granted in favor of the defendant after the plaintiff or
state (in a criminal case) has presented all of its witnesses and the defendant has had the
opportunity to cross examine each of those witnesses, the defense then calls its witnesses.
The process is exactly the same as for the plaintiff except that the defendant conducts
a direct examination of each witness, followed by the plaintiff’s cross examination, the
defendant’s redirect (if exercised), and so on. It is quite possible that the plaintiff or state
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may have already called some of the witnesses testifying on behalf of the defense. If so,
the plaintiff is permitted to ask leading questions, even though conducting a direct exam-
ination. For example, in a libel or invasion of privacy case, the plaintiff’s attorney may
wish to build the case with testimony from the reporters who wrote the story, the manag-
ing editor, the copy desk chief, and other journalists in an attempt to establish negligence
or even actual malice from the beginning and thus form a strong impression on the jury.

Expert Witnesses

According to litigation expert James W. McElhaney, “The point of calling an expert
is to put a teacher on the stand—an explainer who brings another set of eyes into
the room through which the judge and jury can see the facts and understand your
case.”®” Both sides may call expert witnesses, hired to offer their opinions on a par-
ticular aspect of the case. By definition, expert witnesses must possess special skills
and/or knowledge not held by the average person but gained through specialized
experience or education or a combination of both. In other words, the expert wit-
ness must be qualified to testify on a particular issue. For example, a professor of
journalism may be hired in a libel case by the defendant to testify that the reporter
was not negligent and that the story was not published with actual malice, just as the
plaintiff could hire a similar expert to offer evidence of negligence or actual malice.
An example in a criminal case would be a forensic psychiatrist hired by a prosecutor
to testify that the defendant was mentally competent to stand trial.

Expert witnesses are usually paid for their services, and their fees generally range
from fifty to several hundred dollars an hour plus expenses. Although the impor-
tance of expert witnesses varies from case to case (in both civil and criminal cases),
sometimes the expert with the strongest testimony makes such a positive impression
on the jury or judge (in a bench trial) that the decision sways in favor of the party for
whom the expert testimony is offered. In most cases, however, the experts cancel out
one another in the eyes of the jury. Thus it is not all that unusual for the attorneys
for both sides to forego the experts.

The judge plays a major role in the conduct of any trial, including ruling on
whether a particular piece of evidence is admissible under the federal or state rules
of evidence. The difficulty is assuring that jurors do not hear inadmissible evidence.
However, all too often, the inadmissible evidence is heard by the jury anyway because
the other side is unable to object until after the fact. The judge must then admonish
the jury to disregard the inadmissible evidence. Is such an admonition effective? If one
study is any indication, the answer is “probably not.” An American Bar Foundation
researcher®® found in an experiment with more than 500 adults called to jury duty
in Cook County, Illinois, that jurors’ decisions in a hypothetical civil case involving
clear police misconduct in a raid were affected by the evidence police did or did not
find. Even though the jurors were instructed by the judge to disregard the inadmissible
evidence, their decision was affected by that evidence. Even the amount of damages
was affected by the illegally obtained evidence, apparently because the information
remembered by the jurors during their deliberations was influenced by what the police
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found. For example, the study’s participants who heard that the fruits of the illegal
search included evidence that the plaintiff was guilty of selling heroin awarded the
plaintiff an average of $7,359 in punitive damages versus an average of $23,585 if the
evidence indicated the plaintiff was innocent of possession of marijuana.®’

Closing Arguments

In both civil and criminal cases, the trial ends with closing arguments by both sides. The
opening statements, as mentioned earlier, are summaries of the facts to be presented,
not arguments. The closing comments can, and indeed nearly always are, arguments
designed to sway the jury to a particular side. Even though some studies indicate that
jurors often make up their minds during the opening statements, attorneys know that
closing arguments can play a key role in influencing jurors—especially those who may
still be undecided after hearing all of the evidence. Thus, it is not unusual, especially in
civil cases, for attorneys to make strong, emotional appeals. Indeed, some of the most
colorful and memorable statements from great lawyers such as Clarence S. Darrow, who
unsuccessfully defended public school teacher John T. Scopes in the famous Tennessee
“Monkey” trial over the teaching of evolution, have come from closing arguments.

In fact, unless the opposing side objects, judges in both civil and criminal cases
are generally lax in what they permit attorneys to say in closing.

Rule 61 of the Federal Rules of Civil Procedure and a very similar Rule 61 of the
Federal Rules of Criminal Procedure are usually cited as the bases for ignoring poten-
tial errors in closing arguments because “the court at every stage of the proceed-
ing must disregard any error or defect in the proceeding which does not affect the
substantial rights of the parties.””® Consider the excerpts from the following closing
arguments made by the plaintiff’s attorney in a libel suit discussed in Chapter 8:

Since he talked with you about the University of Georgia and when he was
there, I think I likewise have a right to mention to you briefly that I probably
have known Wally Butts longer than any man in this case. | was at Mercer
University with Wally Butts when he played end on the football team there. He
was in some respects a small man in stature, but he had more determination
and more power to win than any man that I have ever seen in my life. I would
not stand before you in this case today arguing in his behalf if I thought that
Wally Butts would not tell you the truth when he raises his hand on this stand
and swears to Almighty God that what he is going to tell you is the truth. . ..

Somebody has got to stop them. There is no law against it, and the only way
that type of, as I call it, yellow journalism can be stopped is to let the Saturday
Evening Post know that it is not going to get away with it today, tomorrow, or
anymore hereafter and the only way that lesson can be brought home to them,
Gentlemen, is to hit them where it hurts them, and the only thing they know is
money. They write about human beings; they kill him, his wife, his three lovely
daughters. What do they care?. . ..
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I say, Gentlemen, this is the time we have got to get them. A hundred million
dollars in advertising, would ten per cent of that be fair to Wally Butts for what
they have done to him?. . ..

You know, one of these days, like everyone else must come to, Wallace Butts
is going to pass on. No one can bother him then. The Saturday Evening Post
can’t get at him then. And unless I miss my guess, they will put Wallace Butts
in a red coffin with a black lid, and he will have a football in his hands, and his
epitaph will read something like this: “Glory, Glory to old Georgia.””!

The jury of 12 men awarded plaintiff Butts $60,000 in compensatory damages
and $3 million in punitive damages. The trial court judge reduced the award to
$460,000, the equivalent of two cents for each of the 23 million issues in which the
story appeared. Both a U.S. Circuit Court of Appeals and the U.S. Supreme Court
upheld the trial court’s decision.

Judge’s Instructions to the Jury

After the closing arguments have been delivered, the judge instructs the jury on the
appropriate law to be applied in deciding the case. In most jurisdictions including
the federal system, the attorneys for both sides have the opportunity to submit to
the judge specific instructions for the jury. Such requests must be filed and the judge
must rule on them before the closing arguments are made, but the instructions are
not usually given to the jury by the judge until after the closing arguments. Under
Rule 51 of the Federal Rules of Civil Procedure and most state rules, the judge can
instruct the jury before or after the closing arguments or both, although judges
rarely depart from the tradition of waiting until the arguments conclude. In complex
cases, these instructions can be long, complicated and intensely boring for the jury,
but they are important in the judicial process.

A study by the Capital Jury Project (CJP), which included interviews with more than
500 jurors who served in trials for capital offenses, found that jurors often misunderstand
or ignore instructions by the judge.”> According to the research, more than half had
already formed opinions before the sentencing hearing, and almost 40 percent of them
had improperly discussed punishment while they were deliberating on guilt. (Under fed-
eral and state rules, guilt or innocence is to be determined before punishment is set.)

Jury Deliberations

Once the jury instructions have concluded, the members deliberate behind closed
doors. After a foreperson is elected by the body, a tentative vote is first taken, usually
by secret ballot. If a unanimous verdict is required (often it is not) and the vote is
unanimous with no undecideds on the first ballot, the jury returns to the courtroom
to announce its verdict. Generally, however, the first vote will not be unanimous and
deliberations will last from a few hours to days and even weeks. In criminal cases in
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both federal and state courts, a unanimous verdict is required. In the federal courts
and most state courts, civil cases require a unanimous verdict unless the two sides
have agreed otherwise before the trial.

In most cases the same jurors serve throughout a trial but in rare instances
substitutions may have to be made. In the highly publicized 1993 Los Angeles trial
in which two defendants were charged with beating Reginald Denny during the
1992 L.A. riots, five of the original twelve jurors were replaced. Two became ill
during testimony and were dismissed, one was removed for discussing the case with
neighbors, and two were taken off the jury during deliberations. One of the latter
was a woman about whom the other jurors sent a note to the judge indicating they
could not work with her.”? In the 1997 civil trial of O.]J. Simpson for the wrongful
deaths of Ronald Goldman and Nicole Brown Simpson, one juror was removed
and replaced by an alternate after the jury had already begun deliberations. Only a
handful of states give judges the discretion to replace a juror with an alternate any
time during the trial and then only for “good cause.”

The Verdict

In a civil case, there are three major types of verdicts. The judge always determines
which type of verdict is needed. The most frequent type is the general verdict; the
judge instructs the jury on the applicable law and requests that the members apply
that law to the facts in the case and determine which side wins and the amount of
damages or other relief if the plaintiff wins. Thus the jury is granted considerable
flexibility in reaching its decision. With a special verdict, the court requires the jury
to render a verdict “in the form of a special written finding upon each issue of fact.””*
In other words, the jury is confined to making specific findings of fact, and the judge
actually applies the appropriate law to the facts and renders the final verdict. The
procedure is for the judge to submit to the jury a series of written questions, along
with explanations and instructions, which the members answer in writing based on
their findings during deliberations. Any party in a civil suit can request a special
verdict, but the judge makes the final decision regarding the form of the verdict.

In the Simpson civil trial, the jury was asked to answer eight questions in its
special verdict, including:

1. Do you find by a preponderance of the evidence that defendant Simpson
willfully and wrongfully caused the death of Ronald Goldman?

2. Do you find by a preponderance of the evidence that defendant
Simpson committed battery against Ronald Goldman?@

3. Do you find by clear and convincing evidence that defendant Simpson
committed oppression in the conduct upon which you base your find-
ing of liability for battery against Ronald Goldman?

4. Do you find by clear and convincing evidence that defendant Simpson
committed malice in the conduct upon which you base your finding
of liability for battery against Ronald Goldman?2
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The next three questions were the same as questions 2, 3 and 4, except that
they related to Nicole Brown Simpson instead of Ronald Goldman. The jury was
not presented with the question of whether Simpson had willfully and wrongfully
caused the death of Nicole Brown Simpson because her parents chose to file the suit
on behalf of their daughter’s estate to avoid putting the two grandchildren in the
position of suing their father for their mother’s death. The last question focused
on the compensation of Goldman’s parents for the loss of companionship of their
son. (Nicole Simpson’s estate sought no such damages.) A unanimous jury answered
“yes” to all eight questions. In order to award punitive damages, the jury had to
find that the defendant committed oppression and malice by clear and convincing
evidence, not merely by a preponderance of the evidence.

Noting that it is an old procedure, one legal expert calls the special verdict “a
valuable tool for lawyers involved in civil litigation” that, when used with care, “is
helpful in defining issues, focusing the jury’s attention on those issues, sorting out
the liabilities of the parties, and producing a record of the jury’s fact findings.””

A third type of verdict, a sort of compromise between general and special ver-
dicts, is the general verdict accompanied by answers to interrogatories.”® This form
of verdict, in which the judge requests a general verdict accompanied by written
answers to one or more factual issues, has the advantage that the judge can compare
the answers to the interrogatories to see whether they are in line with the verdict. If
they are consistent, all’s right with the world, and the judgment is entered into the
record. If the verdict and answers are at odds, the judge can either send the case back
to the jury for further consideration or grant a new trial. This verdict form has the
advantage that it allows the judge to head off the possibility of a successful appeal.
Unfortunately, such a verdict can be very time consuming and potentially confusing
to the jury.

Although its deliberations are secret, the jury verdict in both civil and criminal
cases is announced in open court either by the jury foreperson or by the court clerk,
depending on the tradition in that particular jurisdiction. If the jury has been unable
to reach a verdict (for example, if it is unable to reach a unanimous verdict when
required), the result is a hung jury. If the judge is convinced that the jury could reach
a verdict if given more time, the judge may order the jury to reconvene to try to reach
a decision. Otherwise, the judge may declare a mistrial. Mistrials are relatively rare
in civil cases, but they do occasionally occur in criminal cases.

6th Amendment Ban on Double Jeopardy

Can a defendant be tried again if there is a mistrial? The answer is “yes” in both
civil and criminal cases. The 6th Amendment ban on double jeopardy does not
apply to civil cases, and there is no double jeopardy in a mistrial in a criminal case
because no verdict has been rendered. However, if a defendant in a criminal suit is
acquitted, the decision is final, and the defendant cannot be tried again for that same
crime. However, if an individual has been acquitted of a federal crime but the same
facts and circumstances support a trial on state charges, the person could face trial

<
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in state court. No double jeopardy arises because the two alleged crimes are not
the same even though the facts surrounding them are similar or even identical. The
same would hold true if the acquittal were on state charges but the facts supported
federal charges.

The judge always has the option in a criminal case of either granting an acquit-
tal or a directed verdict, of course, before the case goes to the jury. In this case, the
judge must be convinced that a guilty verdict cannot be reasonably supported by the
facts. The court can also order a new trial because of substantive procedural errors,
but such decisions are unusual in both civil and criminal cases.

Impeachment of the Verdict

In rare situations, a jury verdict may be impeached based on juror testimony. The
rule in most states, but not in the federal courts, is that juror testimony cannot be
used to impeach a verdict. This rule, popularly known as the “Mansfield rule,”
does not prohibit the use of other evidence such as someone else’s observations of
jury misconduct for impeachment. A few states adhere to the “lowa rule,” under
which jurors can testify regarding overt acts, but not opinions, of other members.
For example, a juror could testify that another juror read newspaper stories about
the trial even though the jurors had been instructed not to read such stories. Federal
Rule of Evidence 606 allows inquiry into testimony by a juror only “on the question
whether extraneous prejudicial information was improperly brought to the jury’s
attention or whether any outside influence was improperly brought to bear upon
any juror.”

Debriefing Jurors

While jurors may be prohibited from discussing a case while a trial is in progress,
they are certainly free to talk once they have rendered a verdict and the trial is
over or otherwise concluded. Thus a journalist or anyone else can debrief a juror
with that person’s consent. Many news media outlets now routinely interview
jurors when a trial is concluded to ascertain how the decision was reached and
what factors influenced the jurors. Jurors are sometimes reluctant to discuss cases,
especially because they were ordered not to do so while the trial was in session.
However, a thoughtful and enterprising reporter can usually make such former jurors
feel at ease and thus get an important “inside” story that helps readers better under-
stand the verdict. Judges sometimes issue bans prohibiting post-verdict contacts
with jurors by journalists. Whether such bans can pass constitutional muster is an
open question, but the news media usually threaten to fight such bans in court,
which usually discourages judges from imposing such orders. Although the jury
may have come and gone, its decision is not final until the judge enters a judgment
on the decision, which may come a few or even several days later. Any specified
deadlines for filing appeals and other motions do not begin to run until the judg-
ment is entered.
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Determining Damages

Unless there are applicable statutory limits, the jury has considerable discretion and
leeway in setting damages in civil cases. However, in nearly all cases the judge has
the authority to increase or decrease the amount of damages awarded by the jury
and even to modify the judgment in other ways before the final judgment is actually
entered. For example, when actress and comedienne Carol Burnett was awarded
$1.6 million in 1981 by a California jury for libel against the National Enquirer, the
judge cut the total to $800,000.7” In the same year when a former “Miss Wyoming”
won a total of $26.5 million in damages in a jury trial for libel against Penthouse
magazine, the federal court judge immediately halved the damages,”® which the
plaintiff never collected because she ultimately lost before a U.S. Court of Appeals.

An exception to the general rule that judges have wide discretion to revise dam-
ages awarded by juries can be found in a 1910 amendment to the Oregon constitu-
tion providing that a judge cannot review the amount of punitive damages awarded
by a jury “unless the court can affirmatively say there is no evidence to support the
verdict.” In 1994, the U.S. Supreme Court struck down this standard, which made
it extremely difficult to alter punitive damage awards, as a violation of the 14th
Amendment’s Due Process clause. In Honda Motor Co., Ltd. et al. v. Oberg,” the
Court held 7 to 2 in an opinion written by Justice Stevens that the amendment was
unconstitutional because:

Punitive damages pose an acute danger of arbitrary deprivation of property.
Jury instructions typically leave the jury with wide discretion in choosing
amounts, and the presentation of evidence of a defendant’s net worth creates
the potential that juries will use their verdicts to express biases against big
businesses, particularly those without strong local presences. Judicial review
of the amount awarded was one of the few procedural safeguards which the
common law provided against that danger. Oregon has removed that safeguard
without providing any substitute procedure and without any indication that
the danger of arbitrary awards has in any way subsided over time.$°

The majority opinion pointed out, “Judicial review of the size of punitive damage
awards has been a safeguard against excessive verdicts for as long as punitive dam-
ages have been awarded.” The Court further noted, “No Oregon court for more
than half a century has inferred passion and prejudice from the size of a damages
award, and no court in more than a decade has even hinted that courts might pos-
sess the power to do so.” The Court was effectively saying that the standard for
judicial review under the state constitution was so high that it essentially prevented
any review of punitive damages by a judge.

The case arose when Honda Motor Co. appealed a jury’s awards of $5 million in
punitive damages and $919,390.39 (reduced to $735,512.31 by the judge because of
the plaintiff’s own negligence) in compensatory damages. The damages were awarded
as a result of an accident in which a three-wheeled all-terrain vehicle overturned,
resulting in severe and permanent injuries to the male driver. The U.S. Supreme Court
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remanded the case back to the Oregon Supreme Court for reconsideration of the $5
million punitive award in light of the $735,512 compensatory damages.

Jury awards are typically small because the damages in most cases are not sizable.
Occasionally, however, juries do award large damages and such cases receive con-
siderable publicity. For example, in 2000 a Miami jury awarded $145 billion, pri-
marily in punitive damages, against four major tobacco firms, but a state appellate
court overturned the verdict, ruling that the case was inappropriately tried as a class
action lawsuit.8!

Most jury trials, whether civil or criminal, last no more than three or four days.
However, some may go no longer than a few hours and others may continue for
years. The record for the longest trial is the 3% year Kemmner v. Monsanto dioxin
trial. The trial over whether 65 plaintiffs were injured when a half teaspoon of
extremely toxic dioxin leaked from a railroad tank car during an accident began on
February 22, 1984, and ended on October 22, 1987, with a jury verdict that ordered
the defendant to pay $16.25 million in punitive damages.’? The transcript in the trial
was more than 100,000 pages, including testimony from 182 witnesses and some
6,000 exhibits. One report about the trial noted that one 27-year-old lawyer had
worked on this single case since he graduated from law school,® and another article
described how one juror was dismissed less than an hour before jury deliberations
began after she had sat through all of the previous three years of trial proceedings.%*
The jurors awarded the 65 plaintiffs $1 each in compensatory damages.3’

Final Judgment

As attorney James R. Laramore points out, “To the uninitiated, a final judgment
marks the end of lengthy and expensive litigation. It is, however, only the beginning
of the end.”$¢ These procedures include various post-judgment motions such as
motions for a judgment notwithstanding the verdict and a directed verdict (dis-
cussed earlier in this chapter) as well as the appeals process (see chap. 2) and also
include enforcement of the judgment via garnishments and property liens.?”

The Criminal Trial

The procedures and proceedings in a civil trial and a criminal trial are quite similar,
but there are a few differences. First, the pretrial procedures in criminal cases are
substantially different, primarily because various constitutional rights come into
play, as discussed earlier, such as the 6th Amendment right to a speedy and public
trial and the 5th Amendment right of due process. There are three major ways in
which criminal charges are brought against an individual or legal entity such as a
corporation. First, a grand jury can issue an indictment, which is not a finding of
guilt. It is merely a finding that there is sufficient evidence—defined as probable
cause—to warrant a trial. Figure 3.3 illustrates the felony process for Kentucky,
which is similar to that in most other states.
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Figure 3.3 Kentucky felony case process. (Compiled by Administrative Office of the
Courts, Frankfurt, Ky. Reprinted by permission.)

Grand Jury Indictments

The grand jury system has a long bloodline that goes back nine centuries ago to
England and continues through colonial times in this country as a means of for-
mally accusing the guilty. However, in the American colonies, grand juries also
assumed the role of protecting innocent citizens from prosecutorial zeal.®® The pro-
cess has the advantage that it serves as a mechanism for filtering out criminal cases
that have little merit. At the same time it can be argued that all too often grand
juries have become mouthpieces for prosecutors. One common criticism of grand
juries today is that they have “become prosecutors’ weapons, using secrecy and
immense subpoena powers to charge defendants.”%? Only the federal court system,
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12 states, and the District of Columbia require grand jury indictments in all cases.
Four states require indictments only in capitol cases or cases that carry potential
life sentences.”® The federal requirement comes from the 5th Amendment: “No
person shall be held to answer for a capital, or otherwise infamous crime, unless on
a presentment or indictment of a Grand Jury, except . . . [followed by exception].”
The U.S. Supreme Court has yet to rule whether this clause applies to the states
through the 14th Amendment.”!

Unlike trial juries (technically known as petit juries), grand juries sit for more
than one case. In the federal system, grand jurors may serve up to 18 months and
can hear hundreds of potential cases during that time. The grand jury is also much
larger than a trial jury—typically with 16 to 23 members in federal cases and a
similar number in state cases.

Two characteristics of the grand jury system that could be criticized as inherent
weaknesses are (a) deliberations are always conducted in secret, away from the scru-
tiny of the press and the public and (b) the prosecutor or, in the federal system, the
U.S. Attorney for that district, presents the evidence to the grand jury, without the
opportunity for any potential defendant or actual defendant to present the opposing
side. Even the federal government acknowledges that it is rare for a grand jury not
to issue an indictment requested by a prosecutor.”?

According to the rationale for secrecy, witnesses will feel free to give their tes-
timony without fear of revenge. By the same token, it could be argued that such a
witness is more likely to exaggerate or even lie if that person knows the testimony
will not be subject to public scrutiny. Not only are the grand jurors restricted from
publicly disclosing any information about the proceedings while the grand jury is in
session but even the U.S. Attorney or prosecutor is gagged.

In the federal system and in the few states that use the grand jury system, the
press is usually allowed to watch witnesses as they enter and leave the grand jury
room, but witnesses are not permitted to talk with anyone except authorized officials
until after they have given their testimony. Once the witness has testified in secret,
he or she can, if willing to do so, talk freely about the testimony. The enterprising
journalist is always on the lookout for witnesses who volunteer to talk. Be careful!
Witnesses can talk, if they wish, only after the testimony; the journalist who pub-
lishes information leaked by a grand juror or a prosecutor faces the real possibility
of a subpoena to identify the source in court or may face contempt of court charges
including a fine and/or a jail sentence.

After hearing the evidence in the forms of testimony and materials and/or docu-
ments, the grand jury votes to determine whether there is probable cause to believe
that a person has committed a crime and thus should be tried. Probable cause is
a relatively low standard. It simply means that there is more evidence as a whole
for the grand jurors, acting as reasonably prudent individuals, to believe that the
accused committed the crime than that the person did not. This is sometimes known
as reasonable cause or reasonable belief. If the specified number of members (12 in
the federal system) finds probable cause, the grand jury will issue a bill of indict-
ment, also known as a true bill, charging that individual with a particular crime or
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crimes. Unless the indictments have been ordered sealed, which occurs in rare cir-
cumstances, they are read and made available in open court and then filed as open
records, usually in the court clerk’s office.

Seasoned journalists know that all defendants’ names appear on an indictment
in all capital letters and that all charges are individually listed. Read names carefully
because witnesses and other individuals may also be listed, but they are not defen-
dants. (These names are not in all capital letters in the indictment.) For example,
characterizing someone as a defendant who was merely a witness simply because
you did not carefully read the indictment could bring you an unwanted suit for libel
or false light.

Filing of an Information

The second method by which criminal charges can be brought is filing of an infor-
mation by a prosecutor such as a district or county attorney. This is simply a process
by which the individual is formally accused without the use of a grand jury. Con-
stitutional standards including the 6th and 14th Amendments, require, just as in
an indictment, that the exact (or approximate if exact cannot be determined) date,
time, and place of the alleged criminal act be specified. The information must also
include the role the defendant played in the alleged crime and other known details.
The idea is that defendants should be sufficiently informed so they can adequately
defend themselves.

The filing of an information is often based on evidence obtained through a search
warrant, which must conform to 4th Amendment standards enunciated by the U.S.
Supreme Court in a series of complicated decisions over the years. Basically, the
Court has said that a warrant must be specific and narrowly drawn to ensure that a
constitutionally valid search is conducted. If a search warrant is improper, then the
evidence garnered from the search generally cannot be used at trial, although the
Supreme Court has carved out a series of “good faith exceptions” that some legal
experts, especially criminal defense attorneys, find troubling.

One variation of the filing of an information occurs when charges are initiated
by one individual filing a criminal complaint against another, such as a wife filing
charges against her husband for assault. However, the prosecutor has the discretion
on whether to act on the charges by a filing of an information. In other words, the
original criminal complaint basically serves as a request to the prosecutor to take
further steps. The prosecutor can always choose not to proceed further, especially if
there appears to be no probable cause to do so.

Citations

Finally, for certain misdemeanors and other relatively minor crimes such as traf-
fic violations, but not felonies, charges can be brought via a citation from a law
enforcement or other designated officer. No grand jury or filing of an information is
required under these circumstances.
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Arrest Warrant

Once a grand jury has returned an indictment or a prosecutor has filed an informa-
tion, the court clerk issues an arrest warrant if the person is not already in custody.
For example, the individual may already have been charged with another crime
and thereby arrested or may have been detained at the time the alleged criminal
act took place. Since a 1966 U.S. Supreme Court decision in the case of Miranda v.
Arizona,” police have been required, primarily under the 5th Amendment ban on
forced self-incrimination, to inform suspects in police custody of their constitutional
rights before any questioning can begin.

Television shows and movies are fond of including the Miranda warnings, prob-
ably as a way of lending authenticity to their products. Almost any first grader can
utter, “Read me my rights.” Television shows such as “Law and Order,” “Cold
Case,” and “Crime Scene Investigation” have made the line “You have the right
to remain silent . . .”?* as familiar as some of the theme songs that accompany the
shows. One stipulation to the requirement that the Miranda Rule be followed is that
the suspect must be in custody or be in a situation in which the ability to voluntarily
leave is significantly restricted by police. If police fail to give the warnings when the
rule is in effect, any confession or other incriminating evidence disclosed by that
person generally may not be used to convict the person.

Preliminary Hearing

Unless a defendant has been indicted by a grand jury, the next major step in a crimi-
nal procedure is an initial or first appearance, which is known in some jurisdictions
as a preliminary bearing or arraignment. (Journalists should learn the proper termi-
nology in their jurisdictions.) First, the judge will inform defendants of the specific
charges brought against them and then inform them of their legal rights. At this
stage, a judge must also decide if there is probable cause (i.e., sufficient evidence) to
warrant bringing defendants to trial. If the judge believes the evidence is insufficient,
the judge will dismiss the charge(s) and order that the defendant be released.

If the judge finds probable cause to charge defendants, the judge will first deter-
mine whether they need legal representation. If the defendants cannot afford an
attorney, the judge will make arrangements for a public defender to serve. Finally,
the judge determines whether defendants will be allowed to post bail and, if so, how
much must be posted prior to their release from custody.

The judge has several options, including allowing defendants to post a specified
amount for bail, releasing defendants on their own recognizance (without having to
post bond), and even denying bail in extreme circumstances such as when a defen-
dant has a history of “jumping” bail.

The fact that dangerous individuals are frequently released on bail has drawn
much criticism from the public over the years, but judges are bound by the 8th
Amendment prohibition against excessive bail.

The rationale in granting bail is to allow the defendant to prepare adequately
for defense while a stick is held over the accused’s head in the form of a posted bail
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bond that is forfeited if the defendant fails to appear at trial. A judge does have the
option of imposing certain conditions on the bail such as restricting the defendant’s
travel and personal contacts, so long as the restrictions are reasonable. A judge can
always set the amount of the bond sufficiently high to ensure that the defendant does
appear at trial.

Arraignment

If defendants have already been indicted, the first major step after indictment and
arrest is arraignment. At this stage, the individuals are read the indictment, the
judge explains the legal rights and the individuals enter a plea. If an initial appear-
ance, as explained earlier, has already been made, the judge simply hears the plea. If
the defendants plead guilty, they will either be immediately sentenced, especially in
the case of misdemeanors and minor offenses, or a date will be set for sentencing. If
they plead not guilty, a tentative trial date is announced. It is not unusual for a trial
date to be postponed one or more times before the actual trial.

In the case of federal crimes and in some states, a judge can also entertain a plea
of nolo contendere (from the Latin meaning “I will not contest it”). Federal Rule of
Criminal Procedure 11(b) permits this plea only with the consent of a judge who must
consider the rights of the parties and the public interest in effective administration
of justice. Basically, the defendant is saying “I am neither admitting nor denying
the charges but simply not fighting.” Obviously, the judge in such a case can reject
the plea or, if the judge accepts the plea, he or she can still fine and/or sentence the
person. The major advantage for the defendant is that, unlike with a guilty plea, a
plaintiff cannot use the plea as evidence against the defendant in a civil suit arising
from the same actions as those associated with the criminal charges. In other words,
a nolo contendere plea cannot be used as evidence in a civil suit.

A defendant may also enter an Alford plea in which the defendant claims inno-
cence but agrees to plead guilty in exchange for a reduction in the charges. The
plea owes its origins to the 1970 U.S. Supreme Court decision, North Carolina v.
Alford.”> The case involved a defendant who pled guilty after the prosecutor agreed
to reduce the charge against him from first degree to second degree murder. After
being sentenced to 30 years imprisonment, he appealed his conviction on the ground
that he had pled guilty only to avoid the death penalty and thus his plea had been
involuntary. According to the U.S. Supreme Court, “An individual accused of a
crime may voluntarily, knowingly, and understandingly consent to the imposition of
a prison sentence even if he is unwilling or unable to admit his participation in the
acts constituting the crime.”?¢

Settlement Prior to Trial

The overwhelming majority of criminal and civil cases never go to trial because
an agreement is reached between the two sides beforehand. For example, in 2001,
only 2 percent of civil cases filed in federal court were tried, and only 15 percent of
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defendants in criminal cases chose to go to trial.”” For civil cases, this means out-of-
court settlements. In criminal cases, the filtering process is called plea bargaining.
Plea bargaining can occur at any stage, but most agreements are made after the
arraignment but before trial. The courts could not begin to handle the caseload if even
only twice as many defendants insisted on having trials to which they are constitution-
ally entitled. Plea bargaining has become the way of settling criminal cases.

The public is often appalled when an incorrigible has a prosecutor agree to ask a
judge to charge the incorrigible with a lesser offense than in the original complaint
and/or grant leniency in sentencing in exchange for a guilty plea. Some people are
particularly concerned because the plea bargaining process takes place out of the
public view. The agreement usually becomes public only when the defendant appears
in court. It is not well known that a judge is not bound by any agreement between
a prosecutor and a defendant. In other words, a judge can refuse to honor an agree-
ment, although judges rarely override the recommendations of a prosecutor.

If a defendant does plead guilty, a judge can immediately impose a sentence, but
will usually schedule a hearing instead for later. If a defendant pleads not guilty, the
judge will then schedule a trial.

Discovery

If a criminal case has not already been settled by a guilty plea or dismissal, the last
major step before trial is discovery. The discovery process is somewhat different in
criminal and civil suits. One of the most important differences is that depositions
and interrogatories, which are almost essential in any civil case that goes to trial, are
almost never conducted in criminal cases. They are usually unnecessary because (a)
the 5th Amendment prevents a criminal defendant (but generally not a civil defen-
dant) from being forced to give testimony and (b) the federal system and most states
have fairly strong disclosure provisions that require each side to keep the other side
informed, including exchanging lists of witnesses each side expects to use at trial.
The prosecutor is also required to reveal to the defense any evidence found during
the investigation or discovery that would reflect on the defendant’s guilt or inno-
cence. This requirement is usually enforced in the form of a judge’s order and can
encompass the defendant’s criminal records; documents, photos and other materials
to be used at trial; medical reports and results of other tests such as a polygraph
examination; and any recorded statements made by the defendant to police or other
officials. There are often restrictions that allow prosecutors to keep the identities of
government informants and other witnesses who might face intimidation or harm
confidential.

In the federal system and in most states, the prosecution also has the right of
access to evidence to be used by the defense at trial, although, of course, the pros-
ecution cannot get information that would be covered by attorney—client privilege
or by some other exemption to the general rule of disclosure.

Much of the information exchanged by the two sides is public record, including
discovery orders and responses. The astute journalist will frequently check with the
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court clerk to see if new documents have been added to the case file. It is particularly
a good idea to establish rapport with the clerk because processing a document that
has been filed may take a while, especially if the clerk’s office is overloaded at the
time. Most court clerks are usually willing to allow a journalist to make a copy of a
document as soon as it has been filed (i.e., officially received and stamped), but you
should set up a cooperative arrangement with the clerk for doing this.

Sentencing

If a judge or jury determines that a defendant is guilty beyond a reasonable doubt,
a judge in the federal system determines the defendant’s sentence, applying special
guidelines established by the United States Sentencing Commission.”® Until 2002,
in five states, including Arizona, the judge, rather than the jury, decided whether
to sentence a defendant convicted of a capital offense to death. In four other states,
juries made sentence recommendations but the final decision was in the hands of
the judge. In the other 29 states with the death penalty and in the federal system,
juries decided whether there were aggravating circumstances and then balanced
those against any mitigating circumstances before imposing a death sentence on a
capital defendant.

In Ring v. Arizona (2002),”° the U.S. Supreme Court held in a 7 to 2 decision
that it was a violation of the 6th Amendment for a judge to have sole responsibility
for deciding whether to sentence an individual to death in a jury trial. In issuing its
ruling, the Court overturned Walton v. Arizona—1990 precedent!®® in which the
Court upheld the same sentencing scheme as constitutional. As a result, in all 38
states with the death penalty and in the federal system, the decision is now in the
hands of the jury. In 2000 in Apprendi v. New Jersey,'°! the Court had ruled that a
defendant’s 14th Amendment due process rights were violated in a hate crimes case
by a New Jersey statute that removed the jury from determining whether a defendant
could face an increase in the maximum sentence. According to the majority opinion,
Walton and Apprendi were irreconcilable. “Capital defendants, no less than non-
capital defendants, we conclude, are entitled to a jury determination of any fact on
which the legislature conditions an increase in their maximum punishment.”102

Twin Juries

California has experimented with a procedure that is relatively rare—using two dif-
ferent juries in the same courtroom for two different defendants. This system was
used in the 1993 case of Erik and Lyle Menendez who were tried for killing their
wealthy parents in 1989. Each defendant had a separate jury even though the brothers
were tried in the same courtroom. Lyle’s jury, however, was not permitted to hear
testimony concerning Erik’s confession, to which Erik’s jury was exposed. Both of
the cases ended in hung juries, but each defendant was convicted upon retrial two
years later. Such procedures are typically reserved for complicated cases, usually to
save the expenses of separate trials.
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Alternative Dispute Resolution

As the workloads of most courts continue to increase, alternatives will get more atten-
tion and thereby begin to look more attractive. Clearly, the courts remain the best
forums for many types of cases, but there are indeed some viable alternatives, many
of which have long, distinguished histories. These options go by colorful names such
as summary jury trials, minitrials, facilitation, arbitration, and mediation. They all
provide ways of resolving disputes outside the traditional trial. Some—such as sum-
mary jury trials—are more shortcuts than real alternatives, but they are becoming
more popular as attorneys, judges, and other legal experts discover their advantages
and begin to feel comfortable in recommending them to clients and parties.
Alternative dispute resolution (ADR) is not without critics. One of the most
common criticisms is that in providing privacy for the parties, ADR, particularly
arbitration and mediation, undermines the whole doctrine of stare decisis. Both the
proceedings and the outcomes are shrouded in secrecy, preventing both trial courts
and appellate courts from interpreting and applying law so that future litigants will
have some guidance on how a case is likely to be decided. Journalists are often
among the most vocal critics because they are prevented from gaining access to deci-
sions in lawsuits that clearly have a strong public interest. As one U.S. District Court
judge noted, “Everybody knows what is happening in a jury trial. It creates an open
forum to understand how the law works. If we lose that, we lose something very
important.”!% We will briefly explore the more popular alternatives so you will rec-
ognize their features and can learn, on your own if necessary, their inner workings.

Summary Jury Trial

In 1980, a U.S. District Judge in Cleveland, Thomas Lambros, proposed a new
process for encouraging negotiated settlements in civil cases. Several federal trial
court judges have used the technique, known as a summary jury trial, usually with
the consent of litigants on both sides. The idea of a summary jury trial is, at least
intuitively, rather appealing. Instead of the usual drawn-out trial involving opening
statements, direct examinations, cross examinations, closing arguments, objections,
motions, and so on, the attorney for each side is granted a specific amount of time
to summarize the case before a six-person jury, which then deliberates and renders
a nonbinding verdict. Most summary jury trials take no more than a few hours to
a day and they, theoretically at least, afford the parties an opportunity to see how a
full jury would weigh the evidence and decide.

In 1987, however, this procedure received a serious, although certainly not fatal,
blow when the U.S. Court of Appeals for the 7th Circuit held that federal judges lacked
the authority to require parties and attorneys to use summary jury trials.'°* Because
the issue in the case was whether litigants could be forced to use the technique, the
court did not rule on the legality of such trials to which both sides consented.!%

The case arose when an attorney was cited for contempt and fined $500 by the
trial court judge after he refused to participate in a summary jury trial even though
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ordered to do so. The trial court judge did not order that the case be settled with
this process but merely that this alternative be used to attempt to induce a settle-
ment. He used Rule 16 of the Federal Rules of Civil Procedure, which grants federal
judges discretion in directing attorneys and parties to participate in pretrial con-
ferences. The judge also cited a 1984 resolution by the Judicial Conference of the
United States endorsing summary jury trials.'% Nevertheless, the court of appeals
noted that although the rule “was intended to foster settlement through the use of
extrajudicial procedures, it was not intended to require that an unwilling litigant be
sidetracked from the normal course of litigation.”?” In 1990, Congress approved the
use of summary jury trials through the Judicial Reform Act.!08

Decades after Judge Lambros came up with the idea of summary jury trials, the
process is still struggling to capture acceptance, with still relatively few judges using
this alternative dispute resolution.'”” One of the most prominent critics of compul-
sory use of this technique is 7th Circuit U.S. Court of Appeals Judge Richard Posner,
who argues that it can actually increase cost and that it bypasses the opportunity for
jurors to judge the credibility of witnesses.!?

Arbitration

Certainly the oldest ADR mechanisms still in use today are arbitration and media-
tion. These processes are often confused with one another, but they are quite differ-
ent. The Council of Better Business Bureaus (BBB) defines arbitration as “a process
in which two or more persons agree to let an impartial person or panel make a
decision to resolve their dispute.”!"" Except in very unusual circumstances, such as
when an arbitrator or panel violates established rules or when the arbitrators clearly
exceed their legal authority, a court will not even hear an appeal of an arbitration
decision, let alone reverse it. Thus arbitration decisions are legally binding on all the
parties involved, unlike court decisions that can generally be appealed at least once.
This is one of the major advantages of arbitration. The parties must agree to abide
by the decision, regardless of whether it is favorable or unfavorable to a particular
party, so both sides know from the beginning that the arbitrator’s decision will settle
the dispute once and for all. The savings in cost, time, and attorneys’ fees can be
considerable. In fact, for most arbitration hearings, parties are not required to be
represented by attorneys although each side has the option of using legal counsel.
The Better Business Bureau is one of several private organizations that con-
duct arbitration hearings. The BBB provides both binding and conditionally binding
arbitration as well as mediation and informal dispute settlement. In conditionally
binding arbitration, the consumer does not have to accept the arbitrator’s decision,
although the business involved does. In informal dispute settlement the two par-
ties present their sides to an impartial third party (hearing officer) who issues a
nonbinding decision.!’? Even governmental agencies are involved in alternate meth-
ods, for example, the Federal Mediation and Conciliation Service (FMCS)'3 whose
work includes resolving labor—-management conflicts, and the Community Relations
Service (CRS) whose primary concern is improving law enforcement—community
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interactions.'* Both are little known among the general public, but they provide
services such as arbitration, mediation, and conciliation that are becoming more
common each day. The FMCS was established in 1947 to mediate labor-manage-
ment disputes, whereas the CRS was created via the Civil Rights Act of 1964 to
provide help in resolving racial conflicts.!'S Many states now have public agencies
for arbitrating and mediating disputes, usually connected with a state consumer
protection agency.

Mediation

Mediation is a process by which a neutral party or parties intermediate between
two or more parties in conflict, with their consent, in an attempt to have the oppos-
ing sides settle a dispute on mutually satisfying terms. A mediator uses the power
of persuasion, not coercion, to convince the two sides to reach an agreement. The
mediator hears both sides, asks questions, and works hard to convince the parties
to settle but does not issue a decision. If the parties, with the aid of the mediator,
reach a final agreement, it is usually legally binding. With arbitration, on the other
hand, the arbitrator, after hearing both sides, will actually render a legally binding
decision, usually in favor of one side.

ADR has become so popular that many major law firms and attorneys in private
practice now offer arbitration, mediation, and other forms of ADR as part of their
service. Many prominent law schools such as Harvard University hold seminars
in mediation and negotiation. Mediation has been particularly successful in family
courts in some parts of the country. More states are now routinely referring cases
involving divorce, child custody, and other domestic matters to mediation. In Kentucky,
for example, all 22 jurisdictions that have family courts now use mediation and use
of the process is growing as more mediators and judges are trained.''® As mediation
expert Carol B. Paisley notes in discussing family court mediation in Kentucky,
“Mediation is here to stay. In family cases, the parties are empowered in the media-
tion process, and, therefore, generally satisfied with the results they reach.”'”

American Arbitration Association

By far the most widely known, prestigious, and largest full-service ADR provider is
the American Arbitration Association (AAA), founded in 1926. The AAA describes
itself as “a not-for-profit, public-service organization committed to the resolution
of disputes through the use of arbitration, mediation and other voluntary proce-
dures.”"18 Its corporate headquarters are in New York, and with 37 offices in the U.S.
and Europe, it can provide service around the world. In 2002, more than 230,000
cases were handled by AAA, including disputes regarding construction, health care,
energy, employment, insurance, and consumer finance.

Each type of arbitration—commercial, construction industry, securities, sports
and so on—has its own set of rules, copies of which are always available from the
organization under whose auspices the process is conducted. If, as a journalist, you are
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assigned to cover the business, labor, or even the sports beat, it is likely that you will
be assigned a story involving arbitration or mediation. Thus it would be well worth
the effort to read and know the ADR rules governing a particular type of dispute.

Two services offered by the same ADR organizations, of which many individu-
als including lawyers are not aware, are divorce mediation and divorce arbitration.
Divorce arbitration has been growing over the years, with two states—North Carolina
and Michigan—Ileading the way by passing statutes that specifically permit arbitra-
tion in family law cases.!'” The typical arbitrator, who must undergo training, is
a divorce lawyer or retired judge, and the going rate for the arbitrator’s services is
$250 to $450 an hour. Divorce arbitration provides many benefits including reduced
expenses, assurance of privacy and quicker, more satisfying resolutions. However,
arbitration is still relatively uncommon in divorce cases.'?°

Arbitration and mediation procedures are traditionally conducted in private,
although parties will sometimes consent to opening them to the press and to the
public, and a few states have statutes requiring that arbitration proceedings be pub-
lic under specific conditions (such as when a governmental entity is an interested
party). If you are a journalist doing a story about a dispute, do not hesitate to ask a
party whether he or she is willing to talk about the conflict on the record. You can
also ask the parties to consent to making the decision public. It is usually fruitless,
on the other hand, to question arbitrators because they are bound to neutrality and
fairness, and thus it is usually not appropriate for them to make any comments, no
matter how objective such statements might be.

Some of the options offered by AAA are mini-trials (“a confidential, nonbinding
exchange of information, intended to facilitate settlement”), fact-finding (“a process
by which parties present the arguments and evidence to a neutral person who then
issues a nonbinding report on the findings”), and mediation—arbitration (a neutral
party serves as both a mediator and an arbitrator).'?!

The U.S. Supreme Court handed ADR proponents two major victories in 1995.
The Court ruled 7 to 2 in a decision written by Justice Breyer that Section 2 of the
Federal Arbitration Act should be read broadly to include the maximum authority
granted Congress to regulate commerce under the Commerce Clause of the U.S.
Constitution. Allied-Bruce Terminix Companies, Inc. and Terminix International
v. G. Michael Dobson (1995)'*? began when Steven Gwin bought a lifetime ter-
mite protection policy from a local Allied-Bruce Terminix office. The plan’s contract
included a typical arbitration clause that said, in part, “any controversy or claim . . .
arising out of or relating to the interpretation, performance or breach of any pro-
vision of this agreement shall be settled exclusively by arbitration.” Gwin and his
wife sold their house to the Dobsons after an inspector from the termite company
said there were no termites in the house. The lifetime contract was transferred to
the Dobsons upon the sale of the house. The new owners immediately discovered
termites and had the termite company treat and repair the house.

Because they were not satisfied with the repairs and treatment, the Dobsons
sued the company and the Gwins. The termite company asked the court for a stay to
permit arbitration as specified in the contract, but the court denied the request. On
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appeal, the Alabama Supreme Court upheld the denial on the ground that a state
statute made such written, predispute arbitration agreements invalid and also held
that the Federal Arbitration Act did not apply even though it contains a provision
preempting state law because there was only a minimal connection between the con-
tract and interstate commerce. As the state court saw it, the federal statute applied
only if the parties to the contract “contemplated substantial interstate activity” at the
time they formed the contract.

The U.S. Supreme Court reversed the Alabama Supreme Court, noting that
“the basic purpose of the Federal Arbitration Act is to overcome courts’ refusals
to enforce agreements to arbitrate.” The Court also said that the phrase “involving
commerce” in the Act is functionally equivalent to the phrase “affecting commerce”
from the Constitution’s Commerce Clause. The Court also said that such a broad
interpretation is in line with the basic intent of the Act of putting arbitration terms
on the “same footing” as the other terms in the contract. The Court concluded:

States may regulate contracts, including arbitration clauses, under general con-
tract law principles and they may invalidate an arbitration clause upon such
grounds as exist at law or in equity for the revocation of any contract. 9 U.S.C.
§9 (emphasis added). What states may not do is decide that a contract is fair
enough to enforce all its terms (price, service, credit), but not fair enough to
enforce its arbitration clause. The Act makes any such state policy unlawful,
for that kind of policy would place arbitration clauses on an unequal footing,
directly contrary to the Act’s language and Congress’s intent. [cite omitted]'?3

The Supreme Court continued its support of arbitration less than two months follow-
ing Allied-Bruce Terminix when it voted 8 to 1 (with only Justice Thomas dissent-
ing) to reverse a U.S. Court of Appeals for the Federal Circuit decision upholding a
district court ruling that disallowed punitive damages in an arbitration. In Mastrobuono
v. Shearson Lehman Hutton, Inc.,'** both lower courts killed the punitive damages
because a choice-of-law provision in the contract said that New York law would
apply, and New York law allows courts only, not arbitrators, to grant punitive dam-
ages. (An arbitration panel had awarded damages to the plaintiffs.) Citing Allied-
Bruce Terminix, the Court once again emphasized that its previous decisions make
it clear that contract terms involving arbitration, including the award of punitive
damages, will be enforced even if they conflict with a state law, thanks to the Fed-
eral Arbitration Act. The Court noted that while the agreement did not specifically
mention punitive damages, the agreement strongly implied punitive damages were
appropriate. Thus the Court resolved the perceived conflict between the choice-of-
law provision and the arbitration provision in the contract by interpreting the “laws
of New York” phrase to include the substantive principles of state law but not any
special rules affecting the authority of arbitrators. If state courts did not get the mes-
sage from previous decisions, surely they heard the Court this time. This decision
loudly and clearly says that when state laws conflict or are interpreted or misinter-
preted to conflict with the Arbitration Act, the Act prevails.
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New Developments in ADR

A few companies such as E-jury.net, Virtualjury, and LitiComm are now offering online
mock juries that can render inexpensive and quick opinions. The services they offer
vary but generally they seek input from potential jurors who deliberate electronically
and provide detailed feedback about legal strategies and other aspects of a case.!?’

In 2002, Idaho enacted the Small Lawsuit Resolution Act requiring dispute resolu-
tion in cases involving less than $25,000. The law does allow either side to appeal the
outcome of the mediation or other form of ADR such as a neutral evaluation in which
a neutral party hears both sides and decides how much the case is worth. Under the
statute, if the court does not improve the challenger’s position by at least 15 percent,
the challenger must pay the attorney fees and court costs for the other side. The stat-
ute had wide support among both tort reform advocates and plaintiff attorneys.'2¢

In 2002, the American Bar Association House of Delegates, the policy-mak-
ing arm of the voluntary organization of attorneys, passed the Uniform Mediation
Act (UMA) that had been adopted the previous year by the National Conference of
Commissioners on Uniform State Laws (NCCUSL). Under the UMA, strong protec-
tion is provided for confidentiality in mediation.'?” Although the UMA has no force
of law, both the ABA and the NCCUSL are encouraging the states to adopt the
UMA. It is expected that most states will eventually adopt the proposed act as law
in some form, but by the end of 2004 only three states—New Jersey, Illinois and
Nebraska—had done so.'%$

Summary and Conclusions

Each jurisdiction, whether state or federal, has its own rules of civil procedure,
criminal procedure, and evidence that determine the specific steps involved in a civil
or criminal case. Most states, however, conform fairly closely to the federal rules,
with which any journalist who covers legal matters should become quite familiar.
The trial process for a civil matter is similar to that of a criminal case, whereas the
pretrial procedures and evidentiary standards are rather different. For example, the
typical civil case begins with the filing of a complaint; a criminal case can begin
with an arrest, with the prosecutor’s filing of an information, or with a grand jury
indictment. Both types usually involve discovery whereby the two sides disclose to
one another the witnesses, documents, and other evidence expected to be used at
trial. In many jurisdictions, the prosecution has an affirmative duty to disclose to
the defense any evidence uncovered during the investigation or otherwise found that
would aid the defendant at trial. There is obviously no such duty imposed on attor-
neys in civil cases although a motion to discover is sometimes used to compel the
other side to disclose books, records, and other documents relevant to the case.
The three most common evidentiary standards are preponderance of the evi-
dence and clear and convincing evidence in civil cases and beyond a reasonable
doubt in criminal cases. For example, in a libel suit by a public figure against a
media defendant, the plaintiff must show by clear and convincing evidence that
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the false information was published with actual malice. In any criminal case, the
jury must be convinced beyond a reasonable doubt that defendants committed the
alleged crime before it can find them guilty.

Because both civil and criminal trials absorb considerable time and resources
including great strain on the courts, more judges and attorneys are using alterna-
tive ways of resolving disputes, popularly known as alternative dispute resolution
(ADR). For criminal cases, the answer to the ever-growing backlog still remains plea
bargaining by which a defendant pleads guilty in return for the prosecutor’s agree-
ment to ask the judge to reduce the alleged crime to a lesser offense, that the judge be
lenient in sentencing, and so on. Viable alternatives in civil cases include mini-trials,
arbitration, mediation, summary jury trials, and other forms of dispute resolution
that are much faster, considerably less expensive, and less burdensome on the par-
ticipants and the court systems. One downside to ADR is that such proceedings are
nearly always closed to the press and to the public even when there is strong public
interest in a case. The second concern is that by bypassing the trial process, deci-
sions and settlements in ADR cases set no precedents and thus make no contribution
to our understanding and interpretation of law.
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