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9.  The culture concept

In the twenty-fi rst century, culture is a deeply compromised idea.1

In Who Owns Native Culture? Michael Brown makes the following 
observation:

If we turn culture into property, its uses will be defi ned and directed by law, the 
instrument by which states impose order on an untidy world. Culture stands 
to become the focus of litigation, legislation and other forms of bureaucratic 
control.2

Here Brown makes a very important point. The danger of making culture 
property is in the unpredictable ways in which it will then become subject 
to classifi cation, codifi cation, legislation and legal intervention. This will 
effect how ‘culture’ can be understood, including the parameters set for 
inclusions and exclusions. It also impacts upon the extent that law becomes 
a central mechanism for reproducing functionalist frameworks for the 
interpretation of ‘culture’ and cultural products.

Whilst sympathetic to Brown’s concerns, the presumption that ‘making 
culture property’ will be something ‘new’ that law does, misunderstands law 
and its cultural practices. Law is inherently cultural: it has been working on 
‘culture’ (and vice versa) for some time. As discussed earlier in the book, the 
two are imbricated in each other in ways that are not always easy to discern. 
Perhaps it is because the terms of the debate have never been as explicit, or 
put so simply, that this function of law has escaped more considered atten-
tion. There is an acute need to be wary of assuming that this new kind of 
legalism is also something novel for indigenous people: indigenous people 
and ‘ways of being’ have been documented, classifi ed, typologised, defi ned 
and directed by laws relating to personhood, location, sovereignty, citizenry, 
sociality and cultural objects (to name a few) for quite some time and as a 
direct result of various modalities of colonialisms and post-colonialisms, as 
well as national and international legal strategies of governing.

Certainly the translation of explicit claims for the ownership of culture 
into a context of intellectual property has generated particular demands on 
this body of law. In particular, indigenous claims have raised additional 
concerns and primarily these have manifested themselves through issues 
of ownership.3 Yet the limited attention to the framing of the question of 
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ownership has narrowed the ways in which law is understood as operating. 
Altering the direction of the interrogation, however, results in an appre-
ciation of the complex and often contested (social) negotiations occurring 
around law, knowledge, culture and property. Further, it prompts refl ec-
tion on the new kinds of languages, paradigms and exclusions that are 
always produced through laws specifi cally designed to regulate and protect 
certain kinds of knowledge.

How indigenous ‘culture’ has come to be understood as ‘owned’ cannot 
be seen outside a contested history of empire, imperialism, colonialism, 
post-colonialism as well as legal and bureaucratic infl uence and deter-
minacy. Nor can it be understood as existing outside early philosophical 
traditions of Enlightenment and Romanticism, notions of civilisation and 
progress, and the liberal democratic polity. The knowledge hunting and 
gathering about indigenous people and cultures has a particular history. 
Conversely, so do the current claims for restitution and control of these 
collections.4 When claims to culture are made, they are also framed by 
these same historical relationships of power. Nevertheless, the current 
claims to the ownership of culture, as a particular kind of ownable object, 
have evoked problematic interpretations of culture, and in particular of 
indigenous cultures. This is part and parcel of the inherent volatility and 
indeterminacy of the term ‘culture’ itself. One clear problem is that in 
many interpretations of indigenous ‘culture’, most especially those found 
in intellectual property law, there is a (naïve) insistence upon homogeneity 
in the (global) category of the indigenous. In the making of Indigenous 
as Culture, binaries between indigenous and western cultures as bounded 
cultural entities, are perpetuated. These continue to feed interpretations of 
indigenous epistemology and existence, and consequently the governing 
strategies that are developed to target, for instance, indigenous interests in 
intellectual property. These are carried blindly from the legacy of earlier 
historical frameworks of knowledge interpretation. They thus continue to 
present considerable problems for action.

In much of the literature dedicated to addressing indigenous interests 
in intellectual property, a reading of the term ‘indigenous intellectual 
property’ assumes a distinct cultural derivation. Yet conceptualising rela-
tions between and through something named as ‘culture’ has, at least in 
the latter part of the twentieth century, become more attenuated to the 
fl uidity and dynamism that often defi es description in theory or in prac-
tice.5 As an outcome of this growing understanding certain disciplines, 
namely anthropology, cultural studies and sociology, have responded by 
articulating the many ways in which the location of culture is disparate 
and moveable, being nowhere and everywhere.6 Culture remains a deeply 
compromised idea.7
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THE CULTURE CONCEPT

Raymond Williams has done much to foster understanding of the 
 complexities and fl uidities of the concept of ‘culture’, especially in tracing 
the trajectories of the term.8 Utilised as a plural in the eighteenth century, the 
term ‘culture’ came to relate to the ‘specifi c and variable cultures of different 
nations and periods, but also the specifi c and variable cultures of social and 
economic groups within a nation’.9 The transition of the term also speaks 
to the change in conceptualising ‘culture’, where the term, as it was posited 
by Matthew Arnold in the nineteenth century, came to refer exclusively to 
intellectual and artistic expression.10 Notably, in contexts such as indige-
nous interests in intellectual property, this perception of culture has shifted 
but has not totally disappeared from contemporary ways of appreciating 
‘other’ cultures. Arnold’s conception still resonates within our current situ-
ation. It returns in a modifi ed way in reference to indigenous art and artistic 
expression, where in particular, the intellectual and artistic expression of 
Aboriginal and Torres Strait Islander people signifi es and confi rms the 
sense of indigenous ‘culture’. A further complexity has emerged however, 
because this notion has come to be treated as if it were unifi ed, bounded and 
singular both in law, politics and popular culture.

Williams sketched the social defi nition of culture, where:

culture is a description of a particular way of life, which expresses certain 
meanings and values, not only in art and learning, but also in institutions and 
ordinary behaviour. The analysis of culture, from such a defi nition, is the clari-
fi cation of the meaning and values implicit and explicit in a particular way of 
life, a particular culture.11

This description has had a signifi cant impact on a range of disciplines and 
infl uenced how many theorists conceptualise relations of culture in theory 
and practice as being a ‘whole way of life’. The particularity pointed to by 
Williams also infers a singularly expressed spatiality and temporality.

Critiques of Williams, particularly for what Ian Hunter refers to as his 
evocation of Romantic aesthetics,12 have generated alternative ways of 
talking about culture that include consideration of how culture is not just 
the ‘whole way of life’ of any given group, but also the way in which expe-
rience is shaped, mapped and interpreted. The very problem of the term is 
its inability to securely capture experience.13 The (im)possibility of naming 
and claiming what a culture is, depends signifi cantly on demarcations and 
identifi cations of what a culture is not.

The rethinking of categories of class, gender, race and ethnicity as 
being constitutive of culture has produced a shift in the way specifi c social 
groupings have been studied and understood. This shift has destabilised 
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the assumption that the notion of culture is ‘shared’ by all members of 
a given society. Postcolonial politics as well as substantial philosophical 
refl ection suggest that through hierarchies of knowledge gathering, accu-
mulation and classifi cation, the parameters for ‘sharing’ have not always 
been experienced as equal fl ows.14 Sharing between people, groups and 
communities depends signifi cantly upon the power-relations operating 
within any locale.15

Conceptually, cultures are elusive and complex and defy simple 
 defi nitions. Further, the differences within cultures and the multiple actors 
that structure and position themselves between and through different 
cultural spaces necessitates recognition of the fl uidity and permeabil-
ity of cultural exchange. The reality of the translocation of culture sits 
uncomfortably with defi nitions of cultures that emphasise the wholeness 
of groups. Cultures are also imagined, but it is as an imaginary, and an 
organisational conceptual tool that inevitably also lends power to the 
deployment of the term.16

As powerful factors – political, social and economic – produce images 
of culture as a heterogeneous unit, it is advantageous to think of culture 
as a theory, rather than a given category that describes the spatial param-
eters of social relations. Indeed it could be argued that culture is a political 
project of interpretation and reinterpretation, where no one meaning can 
fully maintain a grasp on the proliferation of the term.17 ‘Culture’ as theory 
provides a lens through which the use of the term can signify the engage-
ment of relations of power – for example, where distinct groups effectively 
emphasise their own cultural uniqueness. Such evocations invariably func-
tion in response to various fl uctuations within society at any given period 
and are inextricably tied to renegotiating specifi c relations of power.

The point at which the consideration of ‘culture’ informs intellectual 
property law derives from a tension. This tension is between the fl uid 
and the fi xed concepts of ‘culture’. While theories of culture and cultural 
production (that pay attention to the fl uidity and dynamism of culture) 
circulate and proliferate, these are countered by an increasing number of 
social groups (and their advocates) demanding recognition of their cultural 
distinctiveness that is bounded by a distinctive and unitary ‘culture’ and 
inseparable from a unique cultural identity. As Michael Brown observes, 
‘the ongoing struggle for political and cultural sovereignty often leads 
indigenous activists to talk about culture as if it were a fi xed and corporeal 
thing’.18 With legal commentators and indigenous activists basing their 
arguments on an abstract notion of culture there is an ironic synthesis of 
perspective.

The concept of cultural appropriation deftly illustrates the tension. 
Some have argued (and been summarily publicly rebuked) that cultural 
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appropriation is no more than an exercise of cultural hybridity.19 The 
counter argument is that cultural appropriation presumes an act of ‘theft’ 
whereby the dominant ‘culture’ adopts something ‘belonging’ to the 
‘minority’ culture.20 The conditions that lead observers to name cultural 
appropriation derive from multiple histories of colonisation, domination 
and subjugation.21 Most importantly, inequitable relations of power often 
underpin claims of cultural appropriation. However, it is dangerous to 
assert that the process of cultural appropriation is as clear as the ‘taking’ by 
one culture of what is ‘owned’ by another.22 Binaries between cultures can 
never be neat, and such a perception of cultural appropriation insists on a 
process of hegemony and subjugation that leaves little room for resistance 
and agency. Nothing is achieved in pitting colonisers against colonised; as 
Ann Stoler notes the perpetuation of such binaries speaks more to ‘political 
agendas than to ambiguous colonial realities’.23

Cultural appropriation can also occur within spaces named as ‘cultures’ 
as there exist considerable differences between the conditions of inclusion, 
and ‘sharing’ within the same spatiality. For cultural appropriation is not 
solely a characteristic of a ‘dominant’ culture: it is a more complex process. 
The danger is in reducing the issue to the tension between two distinct 
groups, vying for control of what is seen as uniquely owned by another one 
‘whole’ culture. For in missing the fl uidity between and through cultures, 
phantoms of romanticism in the reliance on ‘tradition’ and ahistoricity are 
constructed, whereby cultural practices are rendered functional in a time-
less vacuum, impervious to historical, cultural, political and individual 
adaptation and infl uence. The effects of such imaginings include the relega-
tion of particular groups of people to positions ‘outside’ modern and con-
temporary practice. Attention to calls to stop cultural appropriation must 
be mindful of these dangers and the layering of infl uences that makes legal 
solutions difficult to determine because the reality of cultural exchange is 
infi nitely polyvalent.

Power is fundamentally engaged within claims of cultural  appropriation 
and claims to ‘culture’ – both in attempts to address historical imbalances, 
such as past histories of dispossession and colonisation and also in the 
 renegotiation of contemporary positions within societies and nations for 
differing cultural and social groupings. Indeed there is no ‘right’ way of 
looking at culture, but rather a variety of ways that can illuminate the 
making of certain kinds of relationships as well as how these produce 
quite specifi c responses. This lends strength to an appreciation of culture 
as a theory that indicates multiple interests and projects of interpreta-
tion, including how relations of power are intrinsically imbued within 
evocations of cultural dominance. In this sense then, arguments regarding 
cultural appropriation can be understood as particular (and strategic) 
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responses to historical and cultural factors. The naming of the process of 
cultural appropriation reveals a struggle between relations of power.

Meaghan Morris recognises that the term has been positioned within 
a framework that denotes a ‘marauding’ element of all forms of cultural 
exchange.24 In this sense Morris has articulated ‘appropriation’ as a ‘lexical 
mini-myth of power’.25 By this she means that appropriation is a term that 
can be used strategically to evoke relations of dominance and that these 
disrupt familiar relations of property. However, the extent to which appro-
priation is, or could be, post-colonial resistance falls sharply from view 
when cultural appropriation is only seen through the lens of exploitation.

The language and framework of intellectual property law have been 
employed fi rstly by ‘experts’ and latterly by indigenous people to counter 
the notion of cultural appropriation and as a response to perceptions of 
loss of control over intangible cultural property.26 Here there is a neat 
morphing of intangible cultural property into culture perhaps because the 
properties of both are difficult to identify and name, both in their capturing 
and their loss.27 This context utilises a language of ‘theft’ and ‘ownership’, 
and extends the underlying assumptions to a broader evocation of culture 
as ‘property’.28

But the positioning of a problem such as cultural appropriation within 
a legal framework is of profound importance. As Pat O’Malley has 
observed:

The identifi cation of a social problem as a legal need rather than some other 
sort of problem altogether is dependent on the place that the law occupies in the 
society concerned, and especially the extent to which legalism permeates social 
consciousness. To identify a problem as a legal need is to make a particular judg-
ment about appropriate solutions to that problem and then to recast the concep-
tion of the problem to accord with the nature of the proposed solution.29

Whilst the complexity of issues are not only legal in nature, law provides 
a space where political and ethical judgments echo an assumption that a 
wrong is being committed, enhancing the possibility (and indeed necessity) 
of the solution remaining within the domain of law. The gaze is turned away 
from any detailed consideration of the broader global political context 
of intellectual property law, and the subjugation of indigenous persons 
throughout its history. Instead law becomes almost self-congratulatory in 
its capacity to respond to a ‘new’ indigenous subject by making it an area of 
specialisation. This is instead of recognising that indigenous relations have 
always been imbricated in the laws.

As a response to the cultural appropriation of intangible subject 
matter, intellectual property law has positioned itself as the viable point 
for possible solutions. Here law is set a tough challenge: it must mediate 
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discrete indigenous (cultural) differences whilst also countenancing for the 
 commonality of indigenous needs and interests, for example in demands 
for controls over knowledge circulation and use. Inevitably this has led 
to revelations of incommensurability between indigenous and legal value 
systems.30 Yet the ambiguity of cultural appropriation effects how political 
infl uences can realistically engage in workable legal strategies that manage 
such a problem. As a result of an ill-defi ned context, the argument for 
intellectual property protection frustrates itself because it fails to clarify 
the purpose of employing intellectual property law. This creates a confl ict 
for intellectual property law that arises for two reasons: fi rstly there is a 
mixed narrative of what realistically intellectual property is for and can 
achieve; and, secondly there is an expectation that it should be modifi ed 
to accommodate the different interests of indigenous actors.31 Thus intel-
lectual property is imagined as a necessary mechanism that has the scope to 
respond to historical power imbalances in colonial relations, even though 
it doesn’t even acknowledge its role within that very history.

Part of the tension between historical exclusion and later inclusion of 
indigenous interests within law specifi cally, comes from the (re)fi guring 
of culture.32 In Australia, like elsewhere, projects of Empire set culturally 
specifi c ways for understanding indigenous peoples.33 Indigenous people 
were brought into the predominately European gaze through those early 
endeavours. Key philosophical traditions also helped shape what was 
being seen, and what was being understood about those peoples.34 For 
example, romanticism helped make the noble savage, and it is signifi cant 
for our current situation that subjectivity and practice were aligned more 
naturally with nature, than with ‘culture’. Indigenous people were valued 
because of perceived associations with nature, but devalued within other 
contexts such science, progress and human improvement. Indigenous art 
wasn’t even understood as ‘art’ until late in the twentieth century. Whilst 
knowledge that was garnered from indigenous people was incorporated 
into the scientifi c vision of the world, indigenous experiences remained 
‘other’ to that vision.

The reality, of course, is that indigenous people were not ‘fully’ excluded 
from earlier colonial projects. But inclusion did have very specifi c param-
eters, and these included the frameworks for participation and recognition, 
as well as a very limited sense of freedom, subjectivity, choice and citizenry. 
So from our initial point of departure for projects that now ‘include’ indig-
enous needs within the intellectual property framework we are not working 
with very clear demarcations of the exclusion/inclusion of the indigenous 
subject. However, the early problem with aligning indigenous people with 
nature makes the current reliance and reifi cation of indigenous ‘culture’, 
all the more difficult to deal with.
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As has already been discussed at earlier points of this work, law doesn’t 
address the exclusion, and latterly inclusion of indigenous interest by con-
sidering its own role in colonial projects. This prompts the question: how 
does the indigenous get recognised as a subject deserving inclusion at all?

In part, indigenous issues are fi rstly rendered visible by expert knowl-
edges, much more than through their own agency and articulation.35 But 
the making of such visibility draws again from the same early colonial 
knowledge in order to justify the inclusion, whilst also emphasising a 
newly respected difference. Here the reifi cation of (indigenous as) culture 
is of another order. For it is so tightly bound to conceptions of difference. 
The romantic appeal to natural, original existence also helps feed law’s 
current fi xation with indigenous culture’s apparent static ‘boundedness’. 
As already discussed, even WIPO for example, deals with ‘culture’ by 
isolating it as a peculiar indigenous trait.

Endless new categories and subsets are being created in order to 
 accurately capture the difference. Yet in the constantly mutating  categories, 
 indigenous knowledge and indigenous people remain tied to a distinct, 
if not also unitary, heritage. Indigenous people as ‘traditional knowl-
edge holders’ are imagined as existing somewhere outside modernity as 
they ‘create, originate, develop and practice traditional knowledge in 
a  traditional setting and context’.36 This invariably plays into percep-
tions of indigenous identity – from both indigenous and non-indigenous 
perspectives.

Tying indigenous experience with concerns for culture, tradition and 
the value of nature and land (and the sacred) permits a very limited con-
sideration of economics and indigenous interests in new audiences and 
new markets. However, the very real fl uidity and dynamism of any culture 
means that the ascribed classifi cation will always be shown to be arbitrary 
and partial. One way that this problem is managed by bodies such as the 
WIPO is by framing the primary mandate over indigenous inclusion as 
one of collection of ‘facts’. Here the facts superfi cially suggest their own 
authority and capacity to represent a more complex reality.37 The function-
alism of law, that is, the imperative of the legal inquiry itself, is the very 
reason why indigenous culture is created as a ‘special’ problem with its own 
category and subsets.

Further, commentators on the nature of indigenous knowledge always 
emphasise its collective character thus leading to the assertion that in an 
indigenous context, intellectual property rights must accommodate group 
rights.38 The presentation is one of a zero/sum game. ‘A particular defi -
ciency of the existing copyright regime . . . has been the refusal of copyright 
courts to allow indigenous communities to enforce communal intellectual 
property rights in those cultural expressions’.39 The lack of clarity in how 
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to respond to differences between individual ownership and  communal 
ownership (and the murky inbetween) has forced law to consider a 
world beyond its cultural borders. This has been enhanced by academic 
writing as well as the litigants themselves who insist on these issues being 
addressed.40

However, these representations of indigenous interests have also become 
synonymous with legal accommodation of communal rights. This familiar 
supposition warrants a little attention precisely because it has also gener-
ated troubling effects. For instance, Marilyn Strathern notes that group 
rights have become interpreted as cultural rights. She observes that,

[w]hile fully cognisant of difficulties of assigning rights, advocates of IPR for 
indigenous peoples in resting their case on traditional knowledge rest it on col-
lective possession. By conserving their cultural base, it is argued, people will 
have a core around which they will adapt for the future.41

But there is a circular argument here, communal rights are required to 
protect culture and culture becomes tantamount to the articulation of a 
communal identity, a whole way of life, provided through property rights. 
Where there is a neat fi t with social circumstances there is no problem, 
but where communal identity has been fragmented through invasion, 
dispossession and the passage of time, a stable indigenous subject seems 
to fade from legal view. In order to develop fl exible legal remedies, quite 
complicated cultural and social politics must be engaged. Is law equipped 
to do this?

Inescapably, in discussions about intellectual property and indigenous 
knowledge, ‘culture’ has come to occupy a central political position.42 
Concern for collective ownership, as a key characteristic of indigenous 
knowledge and hence representative of problems of protecting this subject 
matter, also functions as an identifi er of difference. For collective owner-
ship helps establish limits between what is understood to be indigenous 
knowledge and what isn’t, what is understood to be indigenous culture 
and what isn’t, what is within the competence of intellectual property law 
and what isn’t.

Inevitably, discussions of collective ownership rely heavily upon a 
construction of ‘community’ and this raises corresponding concerns. As 
Frances Peters-Little explains,

[t]he concept of community invokes notions of an idealized unity of purpose and 
action among social groups who are perceived to share a common culture. To 
some extent, ‘community’ and ‘culture’ are treated as synonymous, rather than 
principles operating at different levels of social realities. Indigenous culture is 
therefore seen to defi ne Indigenous community. This, of course, is not so.43
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One of the most obvious problems for the culture/community relationship 
is that community becomes the target of legal intervention. The institution 
of community (one not only experienced as peculiarly indigenous – other 
liberal strategies of governing target the ‘community’) as Nikolas Rose 
has persuasively argued, becomes ‘a sector brought into existence whose 
vectors and forces can be mobilised, enrolled, deployed in novel pro-
grammes and techniques which encourage and harness active practices of 
self-management and identity construction, of personal ethics and collec-
tive allegiances’.44 ‘Government through community’ means that a range 
of new techniques of understanding indigenous interests, and morphing 
them into a special category named as ‘indigenous’ is possible. But this 
is at the expense of appreciating indigenous subjectivity and expectations 
of intellectual property law, and of course provides little room for those 
indigenous people who do not identify directly with a ‘community’.45 
Moreover, as community is not a stable concept, it also becomes a very 
difficult conceptual base upon which legal remedies are to be developed. 
This observation will be expanded in the following chapter, when discus-
sion will turn to the latest Australian government endeavour to deal with 
collective indigenous interests in copyright law – communal moral rights.

Political differences experienced at a local, regional or even at a national 
level are seldom articulated within the Australian discourse on intellectual 
property. For instance, what might be a workable strategy in one commu-
nity or region of Australia is often inappropriate for another.46 This can 
be due to differing social, cultural and/or economic circumstances, infra-
structure, alternative interpretations of the issue and challenges in terms of 
representation. Whilst national legislation cannot necessarily be attuned to 
site and locale differences, it is nevertheless ironic that it is precisely these 
differences, which in themselves are highly political, that will undermine 
the affectivity of legislative strategies relating to indigenous people. As I 
shall discuss presently, the ‘Labels of Authenticity’ and the introduction 
of specifi c communal moral rights legislation explicitly illustrate how these 
problems of political differentiation, if noticed at all, are enhanced by the 
pervading emphasis on indigenous sameness in developing solutions within 
intellectual property law. It is therefore not surprising that these problems 
of differentiation and the contextual politics that they generate remain 
noticeably absent from the international discourse as well.

THE PROBLEM WITH ‘CULTURE’

The problem with ‘culture’, as it is used in reference to indigenous 
people and their interests in intellectual property law, is that it becomes 
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an explanatory tool for difference. Through the emergence of claims to 
culture, as a discrete kind of object, the very concept has changed. As 
Benhabib explains:

Culture has become. . . an identity marker and differentiator. Of course, culture 
has always been the mark of social distinction. What is novel is that groups 
now forming around such identity markers demand legal recognition and 
resource allocations from the state and its agencies to preserve their cultural 
specifi cities.47

In this sense, much contemporary politics today is an odd mixture of an 
anthropological view of the democratic equality of all cultural forms of 
expression, and the Romantic, Herderian emphasis on each forms irreduc-
ible uniqueness. Whether in politics or in policy, in courts or the media, 
one assumes that each human group ‘has’ some kind of ‘culture’ and that 
the boundaries between these groups and the contours of their cultures are 
specifi able and relatively easy to depict.48

From the specifi c moment of identifying an indigenous subject within 
intellectual property, complete with unique needs and expectations, 
 indigenous people’s cultures are reifi ed as wholly separate entities. Over-
emphasising the boundedness and distinctiveness of all indigenous peoples 
risks omission of the internal heterogeneity of cultures, to the detriment of 
differences experienced within and between indigenous people and their 
communities. For law’s interpretation of indigenous people in particular, 
culture and community become synonymous rather than concepts operat-
ing at different levels of social reality.49 As Baxter emphasises: ‘In placing 
a defi nition on what an Indigenous culture is’ (and this is done from the 
UN, picked up throughout the international network and fed into more 
localised contexts) ‘communities are forced to maintain a static entity con-
taining the necessary attributes to retain the rights bestowed upon them 
as Indigenous’.50 Irreducible uniqueness ironically enhances the contradic-
tions of inclusion/exclusion within the indigenous knowledge category. 
For many, the constraining nature of this newly fashioned category of 
identity is too restrictive. It means that individuals and their work become 
classifi ed in ways that engender specifi c meanings – that it is ‘indigenous’. 
As discussed earlier in relation to the Aboriginal art marketplace of rela-
tions, Tracey Moffat is one Australian artist who seeks to transcend such 
restrictive elements in being labelled as only an ‘indigenous artist’. Gordon 
Bennett is another.51

Interpretation of indigenous knowledge in intellectual property law is 
dependent upon a specifi c construction of ‘indigenous as culture’. This is 
in relation to how indigenous knowledge is conceived but, importantly, 
also differentiated within a legal discourse. In Australia, like elsewhere, 
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there has been a tendency to imagine indigenous ‘culture’ in its  singularity 
despite the myriad of experiences integral to knowledge and cultural 
production.52 This means that indigenous issues relating to intellectual 
property are conceived as being relatively the same – that is different from 
standard intellectual property issues but the same in their identifi cation as 
‘indigenous’. There is little space for differentiation within the ‘indigenous’ 
category. As Helliwell and Hindess have observed:

concepts denoting unities that are both ideational and systematic serve the 
dual role of inscribing ideational sameness within a population, and difference 
between one population and another . . . [however] a stress on sameness or 
homogeneity is at the expense of the recognition of the disorder that can also be 
observed within a society or culture, and of the ideational diversity pertaining 
between its members.53

Whilst the community versus individual binary may appear to  establish 
a starting point in considering the inclusion of indigenous interests 
within the intellectual property discourse, it actually diverts attention 
away from the inherent social and cultural complications informing the 
law. When the problem becomes presented as one of clear sociological 
and ontological otherness, inevitably there is a failure to account for those 
indigenous people who do not necessarily identify with distinct commu-
nities. There is a failure to consider the internal politics that confounds 
identifi cation of the spatial unit that could be named as a ‘community’. The 
focus on community versus individual ownership as the loci of the intellec-
tual property and indigenous knowledge problematic relegates the diverse 
dynamics and relationships of control and ownership over knowledge 
within indigenous social and political contexts to the margins. It excludes 
recognition of indigenous people as ‘individual’ owners and at the same 
time it removes interrogation of the laws’ own processes of categorisation, 
identifi cation and marginalisation.

As a primary site where the reductionist sociology of culture makes a 
signifi cant impact on what indigenous interests are considered to be, and 
how they are expected to be addressed, intellectual property law has, so far, 
provided little room to move and gives little ground. New possibilities for 
regulatory frameworks need more considered attention, not only to what 
they comprise but also the effects of new kinds of codifi cations, classifi ca-
tions and legislation. Law is not benign. It exerts a range of effects upon 
how we relate in the world, what kind of frameworks are privileged over 
others as well as how identities are shaped and experienced. As the ground 
upon which intellectual property seeks to tread is actually a fault line of 
signifi cant proportions that involves colonial confl ict, politics, power, eco-
nomics and histories of human relationships, all of which are minimised 
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or omitted from laws’ account of itself, to what extent can this body of law 
offer emancipatory potential for indigenous interests?
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