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36	 It is no wonder therefore that Malaysia’s Islamic finance took off much faster 
than in the Middle East given the greater certainty by virtue of Malaysia 
being governed by common law (and the existence of specific banking 
legislation).

37	 [2004] 2 All ER (D) 280.
38	 Ibid.
39	 Decision of Morison J [2003] 2 All ER (Comm) 849 affirmed.
40	 See the report published by Fitch Rating in conjunction with Gide Loyrette 

Nouel titled ‘Securitisation and Sharia Law’. It is telling that the article does 
not distinguish, in its requirements, between conventional and sukuk-based 
securitisation structures.

41	 [2003] 2 All ER (Comm) 849.
42	 Islamic Investment Company of the Gulf (Bahamas) v Symphony Gems IV & 

Others [2002] QB Division (Com Ct) (unreported) heard by Tomlinson J. For 
a summary report see [2002] All ER (D) 171 (Feb).

43	 [2004] EWCA Civ 19.
44	 Ibid. at para 31.
45	 [2004] EWCA Civ 19 at para 45.
46	 [2001] 1 All ER (Comm) 103.
47	 See section 3.2.7.
48	 Adam and Thomas, Islamic Bonds: Your Guide to Issuing, Structuring and 

Investing in Sukuk (Euromoney Books, London, 2004), 13.
49	 El-Gamal, Islamic Finance: Law, Economics and Practice, 16.
50	 Ibid.
51	 See section 7.6.
52	 That would have negated a true sale (i.e. one cannot sell to one’s self ) and 

hence runs the risk of being characterised as a loan to one’s self (subsidiary 
company).

53	 Rahail Ali, ‘Sukuk Legal and Structuring Considerations’, posted at www.ajif.
com, accessed 21 March 2006. Mr. Ali is a partner at the International law firm 
Denton Wilde Sapte, based in their Dubai Office.

54	 This was a smart way of getting round both problems (creation of trust and 
choice of law and enforcement) because even if the alternative of having an off-
shore SPV in a jurisdiction amenable to the trust had been used, the problem 
of choice of law and enforcement persists.

55	 Malaysia Securities Commission’s Report on Asset Securitisation in Malaysia: 
‘The way Forward for the Malaysian Market’, prepared by the Asset Securitisation 
Consultative Committee (ASCC) (November 2002), 22.

56	 Malaysia is clearly a case in point that has become, by virtue of its progres-
sive attitude towards its Islamic Capital Market (ICM), a leader to emulate in 
Islamic finance.

57	 Kevin Brown, ‘Islamic financial sector needs firm regulation, says Malaysia’ 
(Singapore, 4 November 2009) www.ft.com, accessed 23 November 2009.
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9  Islamic Finance in Malaysia: A Model to Emulate
â•⁄ 1	 The result of a working paper entitled ‘Rancangan Membaiki Ekonomi Bakal-

Bakal Haji’ presented by Royal Professor Ungku Aziz in 1959 to improve the 
economy of intending pilgrims.

â•⁄ 2	 Samer Soliman, ‘The Rise and Decline of the Islamic Banking Model in Egypt’, 
in Henry and Wilson, The Politics of Islamic Finance (Edinburgh University 
Press, Edinburgh, 2004), 267–8. Founded by Ahmad Najjar in 1963 as the 
first Islamic bank in Egypt, and the world. He based his bank on the German 
saving banks model, having earned his PhD in Germany in the field of social 
economics. Najjar, however, never made reference to Islam in its founding 
process due to fear that if he did it would be rejected ‘in an era when hostility 
to the Islamic tendency was at its peak’.

â•⁄ 3	 This allows for interbank trading of Islamic financial instruments such as 
mudharaba (profit sharing) interbank investments (MIIs). The MII program 
allowed for Islamic banks in need of funds to obtain them from other Islamic 
banks by issuing profit-sharing certificates for a fixed investment period, from 
overnight to one year. The profit-sharing ratio is determined in advance, and 
the principal is repaid at the end of the loan period.

â•⁄ 4	 Dato’, Dr. Awang Adek bin Husin deputy minister of finance ‘The role of 
Malaysia in the internationalisation of Islamic finance’, Labuan International 
Islamic Finance Lecture Series 1, 15 September 2006.

â•⁄ 5	 Dr. Zeti Akhtar Aziz, Governor of the Central Bank of Malaysia, ‘Recent devel-
opments in Islamic finance in Malaysia’, Keynote address at the Islamic Finance 
Issuers and Investors Forum 2006, Kuala Lumpur, 14 August 2006.

â•⁄ 6	 Kevin Brown in Singapore, ‘Islamic financial sector needs firm regulation, says 
Malaysia’, Financial Times, 4 November 2009 at www.ft.com.

â•⁄ 7	 Suleiman Abdi Dualeh ‘Islamic Securitisation: Practical Aspects’, World 
Conference on Islamic Banking, Geneva, 8–9 July 1998.

â•⁄ 8	 Welsh Development Agency v Export Finance Co. Ltd [1992] BCLC 148. See 
section 8.2.

â•⁄ 9	 Qatar in the Qatar’s global sukuk in 2004.
10	 www.lofsa.gov.my, last accessed on 3 October 2007.
11	 Stuart Gray ‘Labuan’ www.investorsoffshore.com/html/specials December 

2004.
12	 www.lofsa.gov.my/lofsa5/legislation last accessed 3 October 2007.
13	 Datuk Ali Abdul Kadir, Chairman, Securities Commission, Malaysia, ‘Wealth 

Creation and Asset Protection: The Complementary Roles of Offshore and 
Onshore Capital Markets’, keynote address by YBhg at the Labuan Lecture 
Series, 2002.

14	 Robin Wigglesworth, ‘Creditors mobilise over Dubai debt plan’, and ‘Dubai 
World’, The Financial Times, 2 December 2009, 1 and 18, respectively.

10  The Way Forward
â•⁄ 1	 Kishore Mahbubani, ‘Lessons for the West from Asian Capitalism’ in ‘Future of 

Capitalism’, Financial Times, 12 May 2009, 45.
â•⁄ 2	 Michael Skapinker, ‘What is “socially useful” is subject to fashion’, Financial 

Times, 8 September 2009, 13.
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â•⁄ 3	 Simeon Kerr, ‘Dubai Stuns Debt Market’, Financial Times, 23 November 2009, 
1, 18; See also, ‘Future of Capitalism’, Financial Times, 12 May 2009, 45.

â•⁄ 4	 Paul Kennedy, ‘Read the big four to know capitalism’s fate’, in ‘Future of 
Capitalism’, Financial Times, 12 May 2009, 19.

â•⁄ 5	 Edmund Phelps, ‘Uncertainty bedevils the best system’ in ‘Future of Capitalism’, 
Financial Times, 12 May 2009, 46.
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