The Implementation of Islamic Law and Its Future 349

a right that is increasingly called into question by the Federal Shari‘ah Court. Also, the
right to be heard was not extended to religion. Capital punishment for blasphemy is
often pronounced, even if it is usually not carried out, and an automatic identity of
certain religious doctrines with blasphemy is automatically and without any further
procedure, established. The Ahmadis are considered blasphemous. Due to the very
nature of Islamic Law and the possibility of its adaptation to modern life the question
arises: Can an authoritative law, which is regarded as firmly based upon divine revela-
tion, so be adapted as to enable it to resolve the typical conflicts of industrial socie-
ty?14

8.2.2 The Future of Islamic Law in non-Muslim Countries

There is another new debate on the partial application of Islamic law in non-
Muslim countries like America and the United Kingdom. A typical dispute involving a
debate of an Islamic law issue may arise in two different sets of cases. First, Islamic
law may be applied as foreign law in accordance with the rules of conflict of law.
Second, Islamic law issues may be addressed and decided by a foreign judge before

the rules of local law may be applied. In these cases, the application of the local law
requires the judge to interpret issues of Islamic law.™

Muslim populations are now spread widely throughout the world, both as a re-
sult of the earlier expansion of Islamic civilization and as a result of contemporary pat-
terns of migration and conversion. The exchange between Islamic law and other laws
thus often takes place beneath a constitutional umbrella of a host state, while the
identification of the Muslim ummah becomes less precise, as host state laws displace,
in variable measure, the application of Islamic law. This is the case even in Muslim
countries such as Turkey. There are two models for this issue:

In the first model, Islamic Law is guaranteed formal status as the law of Muslim
community like India and Nigeria in which Islamic personal law and inheritance law
are applicable to Muslim minorities

The second model is that of most Western states, which are marked by the exclu-

1 Christopher Toll, Jakob Skovgaard-Petersen, Law and the Islamic world past and present, (Copen-

hagen: Royal Danish Academy, 1995), pp. 15-22; Baber Johansen, “The Future Contests of Islamic
Law and Politics,” http://www.law. emory.edu findex.php?id=5121 (accessed 9/6/2009). See also:
James N.D. Anderson, “The Euture of Islamic Law in British Commonwealth Territories in Africa,” in
Hans W. Baade (ed.), African Law: New Law for New Nations (Dobbs Ferry: Oceana Publications,
1963), pp. 83-97; Cf., with explanation, Ziauddin Sardar, The Future of Muslim Civilization (London:
Taylor & Francis, 1979), pp. 41-70.

Michael W. Suleiman, Arabs in America: Building a New Future, (Philadelpia: Temple University
Press, 1999}, pp. 102-4.
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sivity of the state sources of law and hence deny in principle the existence of personal
laws, either Christian or Islamic. But in many Western states religious tribunals may
function privately for their adherents, and there are indications that Islamic Law adju-
dicators are increasingly active in settling disputes among Muslim people in these
states. Islamic Law may therefore play an important role in the lives of Muslim people
living in the West, whether or not it is recognized by the state. For example, the Arch-
bishop of Canterbury called for Britain to adopt aspects of Islamic Shari‘ah law along-
side the existing legal system. His speech set off a storm of opposition among politi-
cians, lawyers and others, including some Muslims. According to him, Shari‘ah is “un-
avoidable” because it is effective. Islamic courts, Islamic banking, Islamic families, Is-
lamic commerce all speak about religious rules directing the life of people in the UK.
The challenge lies in the reality of Shari‘ah and in its reach. Shari‘ah challenges fun-
damental rights; and above all, Shari‘ah challenges the law of the land.™®

The Center for Islamic Pluralism (CIP) has issued a major survey of Islamist pene-
tration of five Western European countries - the UK, Germany, the Netherlands,
France, and Spain - and of the ideological apparatus, supporting the introduction of
Shari‘ah law in the West, that is associated with this campaign. The Report, written by
believing Muslims, examines the agitation for the adoption of Shari‘ah in non-
Western societies, and its impact in four areas:

e  Family and schooling

e Institutionalization of Shari‘ah by non-Muslim governments ("Parallel
Shari‘ah")

e Criminal aspects

e  Approach to Women."’

This Rapport analyzes in detail the work of the European Council for Fatdwé and
Research and examines the question of "Islamic finance." It concludes with a series of
policy recommendations, including repudiation of any effort to establish "parallel
Shari‘ah™ in the West, and a call for Muslim immigrants, especially religious functiona-
ries, to affirm their loyalty to Western countries in which they reside by signature of a
sacred oath.

There is another interesting improvement in Canada on the application of Islamic

'8 H. Patrick Glenn, Legal Traditions of the World: Sustainable Diversity in Law, (Oxford: Oxford Uni-

versity Press, 2007), pp. 214-17; cf. Rowan Williams, “Civil and Religious Law in England: A Religious
Perspective,” 10 Ecclesiastical Law Journal 262-82 (2008); for the text of his speech see http://
www.archbishopof canterbury.org/1575 (accessed 6/10/2009).

frfan Al-Alawi, Stephen Suleyman Schwartz, Kamal Hasani, Veli Sirin, Daut Dauti and Qanta Ahmed,
A Guide to Shariah Law and Islamist Ideology in Western Europe 2007-2009, (Washington: The Cen-
ter for Islamic Pluralism, 2009), pp. 67-73.
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law. Canadian judges will soon be enforcing Islamic law, or Shari‘ah, in disputes be-
tween Muslims, possibly paving the way to administering criminal sentences one day.
Muslims are required to submit to Shari‘ah in Muslim societies but are excused in na-
tions where they live as a minority under a non-Muslim government. Canada, howev-
er, is engaged in preparations for its 1 million-strong Muslim minority to be under the
authority of a Shari‘ah system enforced by the Canadian court system.

Muslim communities elected a 30-member council to establish the Islamic Insti-
tute of Civil Justice. The institute is classified in Islamic Law as a Dar al-Qadhd, or judi-
cial tribunal. Cases will be decided by a Muslim arbitrator, but the local secular Cana-
dian court will be the enforcer. One of the obstacles to establishing the system has
been the Muslim communities’ lack of unity and organizational strength. Muslims in
Canada come from many different countries and different schools of Islam. Also,
there are few islamic legal scholars, known as ufamd, in North America, who are es-
sential to adjudicating complex issues. The two main streams of Islam, Sunni and
Shi‘tte, were represented at the conference, along with imams and leaders of organi-
zations.™®

As a summary we could agree with that in a democratic society, citizens retain
the freedom — albeit within certain limits — to pursue their own lifestyle and to decide
for themselves how they conduct their relationships with each other and with the
government. But if their withdrawal from society starts to endanger basic rights and
freedoms of others, then they have overstepped the mark and are damaging the
democratic legal order. In this light, certain forms of intolerant isolationism do
represent a particular threat: exclusivism in respect of one’s own group and parai-
lelism. Exclusivism is expressed through discrimination, incitement and sowing hatred.
Parallelism does not recognize the authority of government seeks to impose religious
laws before secular ones and tries to create enclaves in which that system rather than
government authority prevails.19

8.3 The Islamic Jurisprudence Encyclopedia

The Science of Islamic Jurisprudence has undeniable significance, since it clarifies
the provisions of our actions, including the worship of Allah and dealings with other
human beings. It is the law against which Muslims weigh their actions: Is it permitted
or forbidden? Correct or corrupt?

Islamic jurisprudence went through various phases, starting with the period of

¥ hitp://www.wnd.com/news/article.asp?ARTICLE_ID=35850 (accessed 10/10/2009).

% Algemene Inlichtingen- en Veiligheidsdienst — AIVD, The Radical Dawa in Transition, (The Nether-

lands, N.P., 2007).
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the Prophet and the Companions of the Prophet, through the period of the Followers
and then through the era of the industrious Imdms. Then the various diligence periods
followed, and, as a result, numerous books on Islamic jurisprudence and its branches
were published.

Because of the large quantity of information stored in these books in addition to
the variety of ideological diligences on one matter, it became difficult to include all
the legislative provisions in one ideology. This led to straying from the various ideolo-
gies. Due to this and the nature of the era during which it was written, there was a
recapitulation of the ideology diligences that were summarized, needing clarification
by providing difficult explanations and discussions that were useless except to those
specialized in jurisprudential science. Consequently, calls arose to initiate a scientific
project aimed at re-proposing Islamic jurisprudence in a way that coincides with the
contemporary period regarding phrasing, publishing and the consideration of modern
classification that easily and quickly achieves the obtainment of jurisprudent informa-
tion in a credible and comprehensive way. So there was a persistent demand to pub-
lish a comprehensive encyclopedia on Islamic jurisprudence science that middle-class
cultured people could easily understand and that would lead to the return of harmony
between Muslims and their jurisprudence.

Aside from what was published in the jurisprudence encyclopedia, the Islamic li-
brary has also been enriched by solid research that deeply explores subjects in all
their aspects. As a group effort that dealt with ideas and views before proposing them
to the people, it is a way to save time for specialists — and others — in their legislative
studies, especially in their higher education, judgments and legislation and to revive
the jurisprudential heritage and nominate it for comparative international studies
(which is the historical goal of the emergence of the encyclopedia idea).

The encyclopedia facilitates the return to Islamic legislation for deriving firm solu-
tions for modern issues, especially with the general acceptance of developed legisla-
tions taken from Islamic laws, and it is also a means of inspiration for religious laws
and to see what the pioneers extracted from the Holy Book and the Sunnah to organ-
ize all the affairs of life, which is the best way to please Allah Almighty and live a good
life.

By completing the encyclopedia, Islamic jurisprudence is able to continue what
science has reached with regards to the development of form and method. It com-
bines guaranteed legitimacy and a rich heritage in order to close the gap that oc-
curred between the rapid development in the world of publications and presenting
information in ways that combine facilitation and quick achievement.?

% See Manna' al-Qattan, Tdrikh al-Tashri* al-islami (Beirut: al-Risalah), pp. 340-45.
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The encyclopedia is defined as the comprehensive publication for all or most of
the scientific information presented through well-known titles, arranged in a certain
way that does not need expertise or practice, and is written in a simplified way that
does not need explanation by a teacher. Rather, it only requires the medium under-
standing of general culture and knowledge about science, and it is reliable because of
its credible resources or its relation to reliable specialists who vowed to write them.

The characteristics of the encyclopedia that make its name well deserved are its
comprehensiveness, facilitated order, simplified method, trustworthy resources. This
characterization shows that the jurisprudence encyclopedia did not have these cha-
racteristics and that the basis of its order is the common terms in jurisprudence
(which are the titles of its chapters and famous issues) and which are ordered alpha-
betically to enable the specialist or anyone else to search it. Its trustworthy quality
comes from the evidence provided and authentic references, and it is necessary to
coordinate between all its information, which achieves correlation, comprehensive-
ness and equal presentation.

The publishing of the encyclopedia was an old Islamic hope that revitalized the
Muslim community, since many who were interested in Islamic national revolutions
were looking forward to it. Most of the calls for completing this scientific project were
represented by the calls issued during the first week of the Islamic jurisprudence con-
ference in Paris in the year 1370 Hijri {1951), in which a group of jurisprudents in the
Islamic world participated, Some of the recommendations called for the publication of
this encyclopedia, including the islamic rights according to modern methods and an
alphabetized order.

Let us look at some projects relating to the Islamic jurisprudence encyclopedia:

8.3.1 The Project of the Faculty of Shari'ah at Damascus University

When the faculty of Shari‘ah was established at Damascus University and Dr.
Mustafa al-Siba‘l was appointed as dean, the attempt at compiling a jurisprudence
encyclopedia started. 1375 Hijri (1956) saw the first official attempts to highlight this
historical and global decision by a committee selected from the legislation faculty at
Damascus University, created by a group that was empowered by the Egyptian Syrian
Unit by a republican decision. In the year 1381 Hijri (1961) samples of the encyclope-
dia studies were issued, for feedback purposes, written by jurisprudents from two
countries; then some initial works were issued, like the jurisprudent dictionary by Ibn
Hazm and the search directory for jurisprudent terms. Unfortunately, this initiative
was not successful.”*

L Al-Qattan, Tarikh al-Tashri* al-Islémi, pp.345-49.
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8.3.2 The Project of the Higher Committees’ Council for Islamic Af-
fairs in Cairo

In Egypt the idea of the encyclopedia, which was embraced by the Ministry of Re-
ligious Endowments in 1381 Hijri (1961) among the Higher Committees’ Council for
Islamic Affairs, resulted in the publication of its first parts {24) in the year 1386 Hijri.
The unity between Egypt and Syria in politics has made this initiative powerful. First
eight volumes were published, ending with the word isqdt. The committee decided to
collect the opinions of eight law schools: Hanafite, Malikite, Shafi‘ite, Hanbalite,
Zahirite, Shi‘ite Imamiyyah, Shi‘ite Zaidiyyah and Shi ‘fte Ibadhiyyah.

The Association for Islamic Affairs in Cairo has attempted to publish an encyclo-
pedia by the same methodology. They have established a committee composed of
professors from al-Azhar University, and they have written 1500 pages of the encyc-
lopedia and have started with family law. The first volume was finished in 1965 and
was published immediately. But this project has failed as well.??

8.3.3 The Project of the Islamic Jurisprudence Encyclopedia in Ku-
wait

This is a successful project and has been completed. In the year 1386 Hijri (1976)
— and with the emergence of the need to combine Islamic diligences to ensure the
completion of this project in any Islamic region that had the finances and manpower
needed — the Ministry of Religious Endowments and Islamic Affairs in Kuwait em-
braced this project and considered it a duty to present jurisprudence in a way that
was modern and made it easy to learn. It called for the need to complete it to receive
its rewards and relieve the Arab nation of any liabilities. The government of Kuwait
has dedicated enough funds for this project and the academic leader was Mustafa al-
Zarqa. They researched eight law schools as well: Hanafite, Malikite, Shafi‘ite, Han-
balite, Zahirite, Shi‘ite Imamiyyah, Shi‘ite Zaidiyyah and Shi‘ite Ibadhiyyah. They pub-
lished three volumes as examples in 1972, and after that they started again in 1980,
publishing the first volume in alphabetical order.?®

It should be mentioned that the numerous diligences in the name of Islamic juri-
sprudence are not as such disadvantageous, because of the lack of modern presenta-
tion and technical publishing. It has been noted of the encyclopedias that have ap-
peared (in Kuwait and Egypt) that each follows a direction in which it seeks enriching

22 Al-Qattan, Tdrikh al-Tashri® al-Islémi, pp. 349-52.
2 Al-Qattan, Tdrikh al-Tashri® al-Islémi, pp. 352-54.
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jurisprudence in this field or in a way different from others, and that this variation
does not satisfy the different needs or make the material accessible to those who re-
quested it.

The Istamic Jurisprudence Encyclopedia of Kuwait (a/-Mawsi ‘ah al-Fighiyyah (En-
cyclopedia of Islamic Jurisprudence) has forty-one volumes (Kuwait: Ministry of Awgaf
[Religious Endowments], 1995); it does not include ideology discussions, personal fa-
voritism and the techniques — even if the first two are mentioned in the jurispruden-
tial references and the modern jurisprudential books are sometimes subjected to the
latter for the following reasons.

A) Techniques. Whether it is positive or legislative, positivism is not considered to
be Islamic jurisprudence, and because the legislative relies mostly on modern dili-
gence or interpretations, its resources lie outside the timeframe of the original encyc-
lopedia, apart from the different techniques used by the Islamic countries and its ex-
posure to many modifications, whereas the older ones are less important after their
most important quality, i.e. that of commitment, fades away.

This does not apply to pointing out some legal terms that became popular and
are useful in distinguishing the jurisprudential terms from the legal or conventional
terms the jurisprudents do not want.

B) Personal Preference. What is meant by the preference outside the comprehen-
siveness of the encyclopedia is whatever was not conveyed by jurisprudents during
the last thirteen Hijri centuries, and the personal opinion of the writer is forbidden
and not proven unless he needs to show what he has understood from what was con-
veyed on the basis of the ideology origins.”*

We could mention some works that seem to belong to the idea of an Islamic juri-
sprudence encyclopedia:

e  Wahbah al-Zuhayli, al-Figh al-isléami wa Adillatuh (Islamic Jurisprudence
and its Proofs) {11 volumes) 5665 (Damascus: Dar al-Fikr al-Mu‘asser,
1997).

e Abd al-Fattah Kabbarah, al-Figh al-Mugdran ([Islamic] Comparative Juri-
sprudence) (Beirut: Dar al-Nafa'is, 1997).

* Bakhtiar, Laleh, Encyclopedia of Islamic Law: a Compendium of the Views
of the Major Schools (Chicago: Kazi Publications, 1996). Arranged by sub-
ject, this volume covers personal, family and social issues as well as civic,
economic and religious obligations.

* Al-Mawsu'ah al-Fighiyyah (Encyclopedia of Islamic Jurisprudence) 41 Volumes (Kuwait: Ministry of
Awgaf [Religious Endowments], 1995); http://www.islam.gov. kw/eng/topics/current/details.php?
sdd 48&cat_id=5 (03 July 2009).
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o Bilmen, Omer Nasuhi, Hukuk-i Islédmiyye Ve Istilahat-1 Fikhiyye Kamusu (A
Lexicon of Islamic Jurisprudence and Terminology of Islamic Law), vols. |-
VIl {Istanbul: Bilmen Yayinevi, 1985). This is an Encyclopedia of Islamic
Law with a classification of figh books.

8.4 Institutions of Islamic Figh (Majma ‘ al-Figh al-Islémi)

There are currently a few institutions of Islamic figh (majma’ al-Figh al- Islami) in
several Islamic countries in the world. One famous one is Majmac al-Figh al-Islamf in
Jeddah (IFA=Islamic Figh Academy) as a subsidiary organ of the Organization of the
Islamic Conference (OIC), an Islamic academy providing courses and teachings in Is-
lam.” There are also the Majma ‘ al-Figh al-Islémi for Rabitah al-Alam al-Islami (Maj-
ma Figh al-Isldmi, Muslim World League)26 in Sudan and India.”” Their functions in-
clude producing Fatéwd and answering questions posed by Muslims or non-Muslims.
There are also Islamic academic centers that carry out related studies, such as The
Center of Islamic Studies in Egypt and The Center of Sunnah Studies in Qatar.”®

in addition to those, there are other institutions that collect the viewpoints of an-
cient and modern ‘ulamd in various fields produced through publications, video com-
pact discs, the internet and websites, such as ibn Baz, Shanqiti, Fatwa Online, Islam
Online and Dér al-Iftd’ in South Africa. Individual viewpoints from ‘ulamd or institu-
tions like Ddr al-Ifté’ and al-Azhar House of Fatwa can also be accessed directly
through the Internet.

However, research centers and individual viewpoints obtained from the Internet
regarding the fatwd investigations are not comprehensive. They concentrate only on
providing answers according to certain schools or giving responses to certain fatwd
questions or public research. There are none on various global factors or global fatwd
information as will be done by INFAD (World Fatwa Management and Research Insti-
tute). The formation of INFAD was the brainchild of Tan Sri Dato® Dr. Mohd Yusof Hj
Mohd Noor, the Chairman of USIM. The idea was made public during a press confe-
rence on 6 August 2002. It was agreed by the university to set up a special committee
to prepare a proposal on the formation of this institution during a meeting held on 9
August 2002, chaired by USIM Vice-Chancellor, Prof. Dato Dr Abdul Shukor Husin.
USIM Vice-Chancellor appointed this special committee on 27 August 2002. The pro-
posal for the establishment was accepted in the eleventh Senate Meeting on 18 Octo-

= http://www. fighacademy.org.sa (accessed 3/7/2009).

% hitp://www islamhouse.com/ip/193005 {accessed 3/7/2009).
z http://ifa-india.org/english/introduction.html (3/7/2009).
8 Al-Qattan, Tdrikh al-Tashrf* al-Islémi, pp. 339-40.
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ber 2002 and approved in the sixth Meeting of the University’s Board of Directors on
28 November 2002.

INFAD is also the first institution formed at a higher learning institution in Malay-
sta and in the world. It is not a body that produces fatwd and does not take over the
functions of established fatwd bodies in Malaysia or abroad. INFAD is a research and
consultation center for producing input based on research, information and experts
that can help strengthen the fatwd institution and to aid certain parties in making
decisions and explaining certain policies needed or to provide or to be a source of au-
thoritative information to other research institutions.

In Islamic countries the issuance of fatwd is carried out by institutions or individ-
ual organizations like Pertubuhan Muhammadiah dan Nahdatul ‘Ulama’ in Indonesia,
or formal government institutions as in Malaysia. In this country, the function of is-
suing fatwd is included within the jurisdiction of Istamic Law or Law of Syarak, whose
power is given by the federal constitution to all the states in Malaysia, including Wi-
layah Persekutuan Kuala Lumpur, Labuan and Putrajaya. The responsibility to produce
fatwd is given to the muftf who is assisted by the fatwd committee. Research will be
carried out before a certain fatwd is issued.

At the federal level, the National Fatwd Committee was formed in 1970, under
the National Council for the Malaysian Islamic Affairs. It was later transferred to the
Islamic Affairs Division at the Prime Minister’s Department in 1984 and eventually the
Jabatan Kemajuan Islam Malaysia (JAKIM), the Prime Minister Department in 1997.
The function of the National Fatwa Committee is to discuss and coordinate issues re-
garding fatwd at the national level.

INFAD has a more holistic, multidimensional and global scope, different from
other foreign fatwd organizations and state fatwd committees and centers in Malay-
sia.”®

We should mention the Presidency of the Higher Committee of Religious Affairs
(Din Igleri Yiiksek Kurulu) in Turkey. It is an advisory committee for the Presidency of
Religious Affairs. Its elected members are made up of distinguished religious scholars
and its main duty is to complete research on the religious issues debated among the
peaple, share their results with them, and provide full information to the people’s
questions in relation to religious issues in a complete scientific and open manner.*

» hitp://www.usim.edu.my/infad/unigueness.htm (accessed 3/7/2009).
0 hitp://www.diyanet.gov.tr/english/default.asp {accessed 3/7/2009).
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8.5 European Council for Fatwa and Research

The European Council for Fatwa and Research (ECFR) is a Dublin-based private
foundation, founded in London on 29 - 30 March 1997 on the initiative of the Federa-
tion of Islamic Organizations in Europe. The European Council for Fatwa and Research
('ECFR') is a largely self-selected body, composed of Islamic clerics and scholars, pre-
sided by Yusuf al-Qaradawi.

The ECFR aims “to present to the Muslim World and the Muslim minorities in the
West particularly” its interpretation of “the manifestation of Allah’s infinite mercy,
knowledge and wisdom.” For the ECFR, Shari‘ah clearly embodies the superior rules
for life. Shari‘ah should therefore be respected as superior to civil law and to democ-
racy: “the Shari'ah cannot be amended to conform to changing human values and
standards, rather, it is the absolute norm to which all human values and conduct must
conform; it is the frame to which they must be referred; it is the scale on which they
must be weighed.”

The ECFR is one of the main channels for the publications of fatwds by Yusuf al-
Qaradawi, a Muslim scholar affiliated with the Muslim Brotherhood, and his main
English-language channel. Among other things, it wants to promote and control the
local education of native Imdms for the Muslim minorities in European countries. It
participates in such initiatives in France (in cooperation with the European Institute
for Humanitarian and Islamic Studies and the United Kingdom. It is also striving to be-
come an approved religious authority for local governments and private establish-
ments in all countries where Muslims are a minority.

Its fatwds often rely on the four classical Islamic law schools (four schools of
figh), as well as the knowledge from all other schools of Islamic Law (figh), although it
does exclude modernist Islamic scholars in Europe like the French former great Imam
from Marseille, Soheib Bencheikh and Zaki Badawi, president of the London-based
Muslim College and a keen promoter of interfaith dialogue (who, among other things,
regularly publishes material together with the Archbishop of York and the British Chief
Rabbi). The fatwds of the ECFR also insist on a strong priority for religious law over
secular law.*

3 www.e-cfr.org; ECFR, al-Majlis al-Urobbi Ii al-Ifté wa al-Buhdith, (Cairo: Maktabah al-lman, 1999),

pp. 11-21.
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