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to use them in all lawful ways; to live and work where he will; to earn his livelihood by any 
lawful calling; to pursue any livelihood or avocation, and for that purpose to enter into all 
contracts which may be proper, necessary and essential to his carrying out to a successful 
conclusion the purposes above mentioned.19 

Similarly, in Meyer v. Nebraska, in 1923, the Court stated that the liberty of the 
due process clause protected "the right of the individual to contract, to engage in 
any of the common occupations of life, to acquire useful knowledge, to marry, to 
establish a home and bring up children, to worship God according to the dictates 
of his own conscience, and generally to enjoy those privileges long recognized at 
common law as essential to the orderly pursuit of happiness by free men."20 

In Meyer the Court invalidated a state law that prohibited the teaching of 
German in the public schools because the Court deemed such a restriction to 
interfere with the liberty of parents to control the upbringing of their children.21 

Similarly, in Pierce v. Society of Sisters the Court declared that an Oregon statute 
prohibiting parochial education unconstitutionally interfered with the "liberty of 
parents and guardians to direct the upbringing and education of children under 
their control."22 Nothing in the Constitution's text or history specifies protection 
of family autonomy. The Court used its discretion to interpret the abstract term 
liberty to protect something it deemed extremely important. 

Most notably during this period, the Court interpreted the liberty of the due 
process clause as protecting freedom of individuals to enter into contracts and held 
that states could limit this freedom only if the restriction was necessary to achieve 
an important public health, safety, or moral purpose.23 The Court implemented its 
commitment to laissez-faire capitalism by striking down almost 200 state and 
local laws that attempted to protect workers and consumers.24 Again, the deci
sions were not based on explicit textual or historical support. Rather, the Court 
applied its own modern values in deciding the content of a constitutional provi
sion. 

After 1937 the Court abandoned the earlier restrictive interpretations of the 
commerce clause25 and the protection of economic liberties through the due 
process clause.26 These choices reflected a shift in social values; the Court 
exercised its discretion to reflect changing conceptions about the proper role of 
government. Since 1937, economic liberties and the protection of property have 
been deemphasized; the focus has been on safeguarding political freedoms and 
"insular minorities."27 

It is hardly controversial to point out that virtually every major decision in the 
last 50 years, and especially since the Warren Court began in 1954, reflects a 
nonoriginalist methodology. The ambiguous language of the equal protection 
clause did not compel the Court to end school segregation and invalidate Jim 
Crow laws. The right to a fair trail embodied in the Sixth Amendment does not 
necessarily mean that the government has the obligation to provide free counsel 
to indigents; in fact, an earlier case explicitly held that no such requirement 
exists.28 The Constitution does not necessitate the exclusion of evidence obtained 
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in violation of the Fourth, Fifth, and Sixth amendments.29 Prayers in public 
schools and financial aid to parochial schools are not explicitly forbidden by the 
First Amendment.30 The right to travel is nowhere mentioned in the Constitu
tion.31 Nothing in the document or its history prevents a state from prohibiting the 
use of contraceptives or forbidding abortions.32 In fact, the Constitution's text 
does not even state that the Bill of Rights must apply to the states.33 

In each of these cases, the Court made a value choice. The decisions reflected 
the Court's judgment about what the Constitution should mean. The results were 
not the product of reasoning from a static, unchanging document; they were the 
result of open-ended interpretation. Frequently, the Court has admitted openly 
that its decisions reflect not determinate solutions to constitutional issues but, 
rather, judicial choices as to what the Constitution should mean.34 

In other words, since the earliest days of U.S. history, open-ended modernism 
has been the model that best describes constitutional decision making. The Court 
has always used contemporary morality to determine the appropriate constitu
tional norms. Predictions of doom—that society could not accept a government 
where judges had discretion to choose constitutional values35—are disproved by 
history. The Court has survived and thrived while doing exactly what critics say 
will make it unviable. My conclusions are not radical calls for reformation of the 
U.S. political system; they are descriptions of 200 years of practice. 

Thus, properly focused, the debate over constitutional interpretation is really 
about the question of whether open-ended modernism should continue. This book 
has attempted to provide a normative defense of the desirability of such an 
approach. In concluding, it is worth considering possible objections to my po
sition. Several possible objections have already been answered in previous 
chapters. For example, Chapter 1 explained why it is misguided to criticize 
judicial decision making as being antimajoritarian. Chapters 3 and 4 discussed 
why there is nothing inherent to a constitution that requires that its meaning be 
fixed to that which its drafters intended. Chapter 6 responded to the argument that 
open-ended Court review risks judicial tyranny. 

I can identify three other objections that might be offered against open-ended 
modernism. The first and probably most frequent, arid perhaps most important, 
objection is that the candid public admission that the Court was following 
open-ended modernism would cost the judiciary its institutional legitimacy. Polit
ical theorists point out that compliance with an institution's decrees is dependent 
on the body's legitimacy.36 Max Weber, who began the discussion of legitimacy 
among social scientists in the 1890s, wrote that "where authority is accepted as 
legitimate, [behavior of those being ruled] is influenced in such a way that they 
obey commands as if they were self-evident, natural, and identical with their own 
convictions."37 In other words, "legitimacy produces a reservoir of support 
guaranteeing the cooperation of members of the polity even in the case of quite 
unpleasant policies."38 

The judiciary's legitimacy is especially important because courts lack authority 
to enforce their own rulings. As such, it is argued that other branches of govern-
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ment will comply with the Court only if it maintains its credibility.39 Without this 
credibility, judicial decisions will be disobeyed and the Court will become an 
ineffective institution. For this reason, constitutional experts such as Felix 
Frankfurter, Alexander Bickel, and most recently, Jesse Choper have argued that 
the Court's approach to constitutional interpretation must consciously strive to 
protect the judiciary's institutional legitimacy.40 

Critics of open-ended modernism argue that the Court's credibility depends on 
people believing that the Court is merely applying the Constitution in a deter
minate, discretion-free manner to decide particular cases. Daniel Conkle recently 
stated that open-ended judicial decision making in human rights cases "would 
undermine . . . the fragile legitimacy that attaches to Supreme Court pronounce
ments of constitutional law; shorn of that legitimacy the Court's constitutional 
decisions would face all but certain popular repudiation and the Court's powerful 
voice would fall to a whisper."41 Similarly, Richard Saphire remarked that a 
"candid confession of the policymaking nature of noninterpretive review may not 
only undermine its ability to protect human rights . . . but may also adversely 
affect its ability to perform an interpretive function.' '42 In essence, it is argued that 
even though the Court has always followed open-ended modernism, the people do 
not really know this. If the deception were to end, if the people were to realize that 
the emperor really has no clothes, the Court's legitimacy would crumble. 

First, the claims about the fragility of judicial legitimacy are mere assertions, 
unsupported by any empirical or theoretical support. Legitimacy is an empirical 
notion, requiring measurement of the degree of support for the Court's decisions 
and the extent of disobedience that corresponds to various levels of support. As 
such, arguments about legitimacy require an analysis of which types of decisions, 
and popular beliefs about those decisions, produce what degree of respect or 
disrespect for the Court. Yet those who use the concept offer no empirical support 
for their conclusions that particular theories of judicial discretion will undermine 
the Court's legitimacy. Nor do they support their conclusion with the voluminous 
writings from political scientists concerning the factors that account for an in
stitution's legitimacy. In the current literature about judicial credibility, there is 
nothing but an assertion that the Court's legitimacy is fragile and that it would be 
undermined by a realization that the judiciary followed open-ended modernism.43 

At the very least, discussions about legitimacy should wait until empirical work 
is done of the sources of judicial legitimacy and the factors that might undermine 
it. For decades, critics of judicial activism have been making legitimacy argu
ments that are completely unsupported assertions. 

Second, the argument about legitimacy assumes that the people believe that 
judicial decisions are entirely formalistic, with the Court reasoning from clear 
constitutional premises to determinate conclusions. Although this, too, is an 
empirical question about public attitudes, I find it difficult to accept that the 
people seriously believe that the text of the Constitution protects a woman's right 
to an abortion or prohibits prayers in public schools. I believe that the public 
understands that "judicial decisions are not babies brought by constitutional 
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storks."44 At some point in their lives, they have studied the Constitution and 
realize that it is written in general language that does not provide determinate 
answers to constitutional controversies. Popular press coverage of decisions such 
as Brown v. Board of Education and Roe v. Wade remind people that it is the 
Court making the decision—not the Constitution being mechanically applied to 
desegregate the schools or protect a right to abortions. 

Third, I believe that history demonstrates that judicial legitimacy is not fragile. 
Throughout this century, the Court has handed down controversial rulings not 
supported by the text of the document or the intent of the Framers. Yet the Court 
has retained its legitimacy and its rulings have not been disregarded. Judge John 
Gibbons remarked that the "historical record suggests that far from being the 
fragile popular institution that scholars like Professor Choper , . . and Alexander 
Bickel have perceived it to be, judicial review is in fact quite robust."45 

In fact, even at the times of the most intense criticism of the Supreme Court, the 
institution has retained its credibility. For example, opposition to the Court was 
probably at its height in the mid-1930s. In the midst of a depression, the Court 
was striking down statutes thought to be necessary for an economic recovery.46 In 
an attempt to change the Court's ideology, President Franklin D. Roosevelt 
proposed to change the membership of the Court by increasing its size—often 
referred to as "Court packing."47 Roosevelt's proposal received little support. 
The Senate Judiciary Committee rejected the proposal and strongly reaffirmed the 
need for an independent judiciary. 

Let us now set a salutary precedent that will never be violated. Let us, the Seventy-fifth 
Congress, declare that we would rather have an independent judiciary, a fearless Court, 
that will dare to announce its honest opinions in what it believes to be defense of liberties 
of the people, than a Court that, out of fear or sense of obligation to the appointing power 
or factional passion, approves any measure we may enact.48 

This is a telling quotation and a powerful example because if anything should have 
undermined the Court's legitimacy, it was an unpopular Court striking down 
popular laws enacted by a popular administration in a time of crisis. Yet even then 
the Court and the Constitution retained their credibility and legitimacy. 

Nor did the activism of the Warren Court lessen the judiciary's credibility. 
Certainly, its decisions desegregating schools and ending prayers in public 
schools were controversial and engendered intense opposition. But opinion polls 
show that in a time of general distrust of government the Court has suffered the 
least erosion of public confidence of any branch of government.49 There is no 
indication that the Warren Court's activism has jeopardized the Court's legiti
macy or that disregard of judicial decisions is imminent. Ely remarked that 

[T]he possibility of judicial emasculation by way of popular reaction against constitutional 
review by the courts has not in fact materialized in more than a century and a half of 
American experience. The warnings probably reached their peak during the Warren years; 
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they were not notably heeded; yet nothing resembling destruction materialized. In fact, the 
Court's power continued to grow and probably never has been greater than it has been over 
the past two decades.50 

Why has the Court maintained its legitimacy even when issuing highly con
troversial rulings? Social science theories of legitimacy offer some explanation. 
Max Weber wrote that there are three major bases for an institution's legitimacy: 
tradition, rationality, and affective ties.51 That which historically has existed tends 
to be accepted as legitimate.52 Therefore, 200 years of judicial review grants the 
Court enormous credibility. Additionally, that which is rational is likely to be 
regarded as legitimate. The judiciary's method of giving detailed reasons for its 
conclusions thus helps to ensure its credibility. Finally, that which is charismatic, 
things to which people have strong affective ties, are accorded legitimacy. It has 
long been demonstrated that people feel great loyalty to the Constitution.53 

Therefore, Court decisions deciding constitutional claims also are likely to be 
regarded as legitimate. 

In part, too, the Court's legitimacy is based on the public's desire to be 
governed by a constitution and society's recognition that there needs to be an 
institution to resolve disputes for which there is no "right" answer. Certainly 
everyone recognizes that conflicts arise in deciding what a provision means or 
how it should be applied in particular situations. The judiciary is accepted as a 
useful institution to resolve controversies, even when people disagree with the 
Court's ruling. 

Finally, arguments about judicial legitimacy wrongly assume that the Court's 
credibility is related to its theory of decision making. In fact, few besides aca
demics pay close attention to the theoretical underpinnings of decisions. Instead, 
the Court's legitimacy is attributable largely to public acceptance of the results of 
particular decisions and the methods used to reach those results. If the results in a 
large number of cases are unacceptable over a long period of time, the Court's 
legitimacy may suffer regardless of the theory of judicial review. Conversely, if the 
results in most cases are acceptable to most people, the Court's credibility will be 
enhanced.54 I believe, for example, that the Supreme Court's desegregation de
cisions, although highly controversial at the time and fiercely opposed, have 
increased the Court's credibility. By ending laws that explicitly discriminated 
against blacks, the Court performed a vital social function and enhanced its 
legitimacy. 

Additionally, the Court's credibility seems to rest upon the public perception of 
the Court as free from political pressure, bound by the convention of reaching 
rational decisions that are justified in opinions, and capable of protecting people 
from arbitrary government. Social scientists have established that an institution 
receives legitimacy by following accepted procedures.55 Thus, the courts gain 
legitimacy from the judicial method, from the scrupulous avoidance of personal 
interests, and from the commitment to reaching decisions on the merits. Addi
tionally, the Court enhances its credibility by writing persuasive opinions that 
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justify its conclusions.56 Judicial opinions, as explained in Chapter 5, demonstrate 
that the decision is not arbitrary and can persuade opinion leaders for matters 
concerning the legal system—scholars and lawyers—as to the appropriateness of 
the results. 

In fact, a strong case can be made that it is the originalists' attack on the Court 
that runs the greatest risk of undermining the Court's credibility and legitimacy. 
Conservatives in the Reagan administration and in academia repeatedly state 
publicly how the Court's decisions lack constitutional authority and are in excess 
of the judicial role. If anything might undermine the Court's credibility, it would 
be these attacks. I am not, of course, advocating censorship of the conservative 
critics. I just wish to observe that the judiciary's credibility is the product of many 
factors, including the actions of the critics. It is paradoxical for the critics to claim 
judicial credibility as a primary justification for their approach to judicial review 
when it is their criticism that potentially threatens the Court's credibility. 

In other words, so long as the Court's results and methods are accepted, the 
judiciary will retain its legitimacy, even if the people realize (if they do not 
already know) that the Court is following open-ended modernism. It is easy to 
assert that almost anything can undermine the Court's credibility. The reality is 
that even a frank admission of the judicial method is unlikely to diminish the 
institution's legitimacy. 

A second major objection to open-ended modernism is that it renders the 
Constitution unnecessary and constitutional law meaningless. If judges can give 
a provision almost any meaning, why have a constitution at all?57 If interpretation 
is truly open-ended, does the document serve any purpose? It would be argued 
that the choice to be governed by a document is a commitment to be ruled by 
something specific, so that constitutional law must search for a way to give 
determinate meaning to constitutional provisions. 

In large part, this argument is answered by analysis presented earlier. Society 
benefits from having a constitutive document written in general language. The 
abstract language in the document serves as a vessel that the Court fills with 
modern meanings. The process of interpretation does not render the abstract 
language meaningless. To the contrary, the document is valuable because it states 
the fundamental values that unite society—liberty, equality, freedom of speech. 
The Court's determination of the specific content of these values reinforces their 
importance and increases their internalization by members of society. To say that 
there is great discretion in t\\\'mg the vessel does not establish that the vessel, the 
Constitution, is unimportant or nonexistent. In other words, the fact that an 
abstract document gains specific meaning from interpretation does not render the 
document unnecessary. The Constitution is a vehicle for the protection of fun
damental values from majoritarian pressures and a symbol that unites the country. 

But, it might be argued, if constitutional law is a matter of judges choosing 
values, is it not all arbitrary? Is it even possible to discuss constitutional law if 
doctrines just reflect ideological choices of the justices? What is constitutional law 
about under open-ended modernism? Surely, it is not about what the Framers 
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intended, because their intent is not determinative under a document that evolves 
by interpretation. Nor, for the reasons discussed earlier in this chapter, is it about 
how to construct a methodology of judicial review that will preserve the Court's 
legitimacy. 

I suggest that discussions about the Constitution—both by courts and commen
tators—should focus on three questions: What values are worthy of constitutional 
status? How should those values be applied in particular situations? and Has the 
Court's result been adequately justified? Certainly, these are difficult questions 
about which there will be tremendous disagreement, but they are questions of 
enormous importance for society. 

Inescapably, constitutional law requires normative analysis about what values 
should be protected from majoritarian decision making. Because the Constitution 
states values at a high level of abstraction (e.g., equality, liberty), and because 
there are no definitive sources for determining specific meanings, choosing values 
inevitably is an inquiry into political and moral theory. There probably is no more 
crucial or enlightening question than asking what we as a nation should care about 
most deeply and what is so vital that it should be constitutionalized. 

Certainly, academic literature can play an essential role by advocating and 
discussing the importance of various interests. In fact, much of the literature about 
constitutional interpretation is valuable, not because of its discussion of how to 
reconcile judicial review with majority rule but because of its exploration of the 
values that the Court should protect. Jesse Choper demonstrates that the Court's 
mission should be to protect individual liberties.58 John Hart Ely establishes that 
participational values must be safeguarded by the Court in a democratic society.59 

Michael Perry demonstrates that the Court must act to protect institutionalized 
persons who are usually ignored by the political process.60 

The judiciary should be asked, through a process of argument and reflection, to 
identify values so fundamental as to merit constitutional protection. The political 
branches of government and critics can respond to the Court's rulings so that, in 
essence, a dialogue about values develops. This process puts consititutional law at 
the center of society—exactly where a constitutive document should be. 

Perhaps the aversion to this view of constitutional law reflects a feeling that 
because all value choices are subjective, it is useless to discuss values and 
impossible to reason about them. In a society where there is general acceptance of 
moral skepticism and little apparent belief that there is a natural law, discussion 
of values might appear futile. After all, for a moral skeptic it is impossible ever 
to prove absolutely that a value is true or that one value is preferable to another. 

However, even accepting the premise of value relativism, discussions about 
values are possible and indeed essential. It is possible to identify common, shared 
values and reason from them. If quality education is an accepted value, and 
studies prove that separate schools deny quality education to blacks, then it can be 
argued that it is necessary to desegregate schools. If fair trials are valued, and if 
counsel is believed to be essential to a fair trial, and if society believes the poor 
are entitled to equal justice, then it is possible to argue for government-provided 
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counsel for indigent defendants. In other words, for a skeptic, moral reasoning 
consists of identifying shared values, common premises, and reasoning from 
them. The fact that the premises cannot be proved to be true does not render the 
process unimportant or nonexistent. 

Society benefits from open discussions about values. Values are what we as a 
society care about. To ignore them because of the difficulty of discourse is to risk 
undermining that which is regarded as most important. The inability to ever resolve 
the dialogue, the fact that it is inherently open-ended, is what makes it essential that 
the discussion occur. If correct values were easily identifiable, constitutional 
decision making would be an easy, noncontroversial process. But given value 
conflicts and disagreements over how to resolve them, dialogue is essential to 
identify shared values and provide rational decision making. Above all, therefore, 
constitutional law is a discourse about what values should be protected. 

Additionally, constitutional law is a discussion about how the values should be 
applied in particular cases. As explained previously, conflicts among constitu
tional values are inevitable. Society desires many objectives that often conflict. 
There is a tension between liberty and equality, between the interests of the 
individual and the community. No matter what—with or without judicial ac
tion—choices are made between the conflicting values. For example, how should 
the tension be resolved between protecting an individual's reputation and the 
adverse effects of the libel law on the First Amendment? Or, how should the 
community's right to define its morality be weighed against an individual's right 
to view obscenity? Without judicial action, these questions are decided in the 
political process. Constitutional law provides an alternative process for decisions, 
one emphasizing reflection and careful choice. 

Thus, constitutional law is not just about what values are worthy of protection; 
it is also about how to implement those values, especially when there is a conflict 
with other important norms. Constitutional law exists to substitute rational 
choices for political fiat. Commentators inform the process by pointing to in
consistencies in the reasoning process and exposing errors in the balancing of 
competing interests. The open criticism of judicial decisions allows other 
branches of government, scholars, and future litigants both to persuade the Court 
that it erred in earlier balancings and to influence subsequent decisions. 

Finally, constitutional law is a discussion of judicial opinions, a consideration, 
of whether the Court has adequately justified the results in particular cases. Has 
the Court sufficiently defended its premises, correctly reasoned from them, 
accurately stated precedent, properly reconciled its decision with earlier holdings? 
These are the questions asked about decisions in every field; they are the focus of 
virtually every class in law school. It is hardly surprising that they are also the 
subject matter of constitutional law. 

Thus, constitutional law is about values. It is the vehicle society has chosen to 
protect that which it deems to be most important. I believe that brushing aside 
futile inquiries as to the Framers' intent, and recognizing that constitutional law 
is about moral choices, will focus attention on, and increase dialogue about 
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values. Conflicting views about values do not disappear just because they are 
ignored. Open discussion is society's best hope. 

Again, I openly recognize what was discussed in Chapter 6: that defining 
constitutional law in this way does create a tension with one of the basic purposes 
of a Constitution, precommitment to and preservation of basic values. The more 
open-ended constitutional law is, the more it can be doubted whether there is any 
assurance of protection of the Constitution's values. There is a tension between 
wanting commitment to protect fundamental values and desiring change to permit 
progress. Yet, as argued in Chapter 6, the Constitution and judicial review offer 
the best mediation of this tension. A court, whose role is defined as protecting and 
applying the Constitution's values, offers more protection than would exist 
without judicial review; and a judiciary with authority to interpret the Constitution 
enables its underlying purposes to be served much more than if there were no 
opportunity for evolution by interpretation. 

A final objection to my position is that this is the wrong time for someone with 
my liberal values to be arguing in favor of judicial activism. With a majority of 
the Supreme Court's justices being over 75 years of age, and with a conservative 
president, there is the prospect for an extremely conservative Court for the 
foreseeable future. According to this argument, liberals should be arguing for 
judicial restraint or devising theories that will yield the progressive holdings of the 
Warren Court but not the reactionary rulings of a Reagan or Rehnquist Court. 

I do not minimize the damage the Burger Court has done to constitutional rights 
I value. Nor do I underestimate the possible harms of a Reagan Court, which 
could last well into the twenty-first century. However, I believe that it is futile to 
search for a model that produces liberal but not conservative interpretations. 
There is no theory that ensures that in the future the Court will behave like the 
Warren Court and not the Lochner Court. The judiciary chooses certain values to 
protect, and these values depend on the identity of the justices. Nor do I deny that 
judges tend to be appointed from elite backgrounds and historically the Court has 
been quite conservative. 

Thus, the question in deciding whether there should be constitutional judicial 
review is whether the benefits of a Warren Court, discounted by its future 
improbability, are worth the costs of a Lochner, a Burger, or a Reagan Court. For 
a conservative, obviously, the examples are reversed: Are the harms to their 
values from a Warren Court worth the benefits they see from a future Reagan 
Court? The conclusions I have established throughout this book explain why it is 
impossible to gain the benefits of judicial discretion without accepting the costs. 
Discretion can produce good or bad decisions; it is wishful thinking to believe that 
there is a model that ensures that an indeterminate process will always produce a 
certain result. 

I see two possible ways to argue that, on balance, judicial review is desirable. 
One is to focus on the examples and argue from history. I believe that the benefits 
from the the Warren Court were enormous and illustrate the need for a politically 
insulated institution to identify and protect fundamental values. Desegregation of 
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the South and the movement toward racial equality would have been much slower 
and more difficuh without judicial action. The South would not have voluntarily 
eliminated its Jim Crow laws, and Congress during the 1950s was not about to act 
to protect southern blacks. Equal justice, still more an illusion than a reality, was 
immeasurably advanced by decisions like Gideon v. Wainwright, which ensured 
counsel for indigent defendants.61 It is almost unthinkable that the federal govern
ment should be able to discriminate on the basis of race or gender because there 
is no express constitutional provision compelling the national government to 
provide equal protection. The reapportionment of state legislatures would not 
have occurred without judicial action, and the Court's enforcement of a "one 
person/one vote" rule has made state legislatures much more responsive and 
effective in dealing with urban problems.62 The Warren Court demonstrated how 
large the benefits of constitutional review can be in its protection of blacks, its 
commitment to equal justice for the poor, its safeguarding of the rights of criminal 
defendants, and its protection of rights such as privacy, travel, and speech. 

I realize that my examples and the conclusions drawn from them can be 
challenged. There were only a relative handful of decisions protecting individual 
liberties before the Warren Court. I am hopeful that history will prove that the 
Warren Court is not an aberration, that the future will again show that the judiciary 
is the best institution for protecting fundamental values. I believe that the enor
mous benefits of the Warren Court will make it a model for future Courts and help 
ensure that the Court will be a progressive force for liberty and equality in society. 
Furthermore, if misleading methodological criticisms of judicial activism are 
removed, perhaps it will be even more likely that the Court will reach its potential 
as a voice for social equality and individual rights. 

Yet I have no way of proving this. It is difficult to know how to add up the 
benefits of all past "good" decisions and weight them against the costs of all past 
"bad" decisions. Therefore, I suggest that the best way to determine the proper 
method of constitutional decision making is not to try and add up the examples but 
rather to structure an inquiry about government that will focus discussion on the 
purposes of the Constitution and the best way to accomplish them. The focus 
should be on basic normative questions: Should society be governed by a con
stitution? Should the Constitution evolve or remain static? Should evolution be by 
interpretation or by amendment only? Who should be the authoritative interpreter 
of the Constitution? and What limits should exist in the interpretive process? 

This book has begun to provide my answers to these questions and to describe 
why, on balance, it is desirable for society to be governed by a constitution that 
evolves by open-ended judicial interpretation. 
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Notes 

I find it distracting in reading a book to have to shift back and forth between the text and 
the notes. Therefore, to minimize such distractions, I tried to avoid textual notes and 
generally tried to reduce the number of notes. Nonetheless, given the rich literature on this 
subject, the notes are still plentiful. My compromise has been to write the text so that it can 
be understood without reference to the notes but to make the notes as complete as possible 
for those interested in my references. 

PREFACE 

1. For examples of attacks by Attorney General Edwin Meese and Assistant Attorney 
General William Bradford Reynolds against the current Supreme Court and especially 
Justice William Brennan's approach to constitutional interpretation, see Reynolds Accuses 
Justice of Misinterpreting Fourteenth Amendment; Rights Enforcer Assails Brennan's 
View of Constitution, Los Angeles Times, Sept. 14, 1986, at 4, col. 1; Meese Attacks 
Judicial Activism; Intensifies Criticisms of Decisions Based on Social Theories, Los 
Angeles Times, Nov. 16, 1985, at 4, col. 1. Justice Brennan publicly, in speeches, 
responded, attacking the critics and defending his vision of the Constitution. See, Justice 
Brennan Calls Criticism of Court Disguised Arrogance, Los Angeles Times, Oct. 13, 
1985, at 5, col. 1. 

2. In the last several years, a number of prominent books have been written on 
constitutional interpretation and judicial review, including J. Agresto, The Supreme Court 
and Constitutional Democracy (1985); P. Bobbin, Constitutional Fate (1980); J. Ely, 
Democracy and Distrust: A Theory of Judicial Review (1980); A. Miller, Toward In
creased Judicial Activism (1982); M. Perry, The Constitution, the Courts, and Human 
Rights (1982). Additionally, there have been several symposiums devoted to constitutional 
interpretation and judicial review. See, e.g., Constitutional Adjudication and Democratic 
Theory, 56 N.Y.U. L. Rev. 259 (1981); Interpretation Symposium, 58 S. Cal. L. Rev. 1 
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(1985); Judicial Review and the Constitution—The Text and Beyond, 8 U. Dayton L. Rev. 
443 (1983); Judicial Review versus Democracy, 42 Ohio St. L. Rev. 1 (1981). 

3. Bowers v. Hardwick, 106 S.Ct. 2841 (1986) (upholding a Georgia statute that 
prohibited oral-genital and anal-genital contacts, even in private between consenting 
adults). 

4. Id., at 2846 ("The Court is most vulnerable and comes nearest to illegitimacy when 
it deals with judge-made constitutional law having little or no cognizable roots in the 
language or design of the Constitution. . . . There should be, therefore, great resistance to 
expand the substantive reach of those clauses, particularly if it requires redefining the 
category of rights deemed to be fundamental"). 

5. See discussion in Chapter 1, infra, text accompanying notes 14-29 (describing 
focus of current debate as centering on reconciling judicial review with majority rule). 

6. See discussion in Chapter 6, text accompanying notes 1-24 (describing search 
for objective, discretion-free, constitutional interpretation). 

7. The terminology of the debate has varied somewhat. The terms originalism and 
interpretivism have been used interchangeably, as have the words nonoriginalism and 
noninterpretivism. Throughout this book, I will use originalism and nonoriginalism to 
refer to the two basic paradigms. In pan, this is because all forms of decision making claim 
to be interpretation and also because the term originalism reflects its essential prem
ise—decision making based on the Framers' original intentions. 

Thomas Grey is credited with originating the distinction in these terms. Grey, Do We 
Have an Unwritten Constitution? 27 Stan. L. Rev. 703 (1975). The debate over judicial 
review has continued in these terms. See, e.g., J. Ely, supra note 2, 1-14; M. Perry, supra 
note 2, at 1; Saphire, Judicial Review in the Name of the Constitution, 8 U. Dayton L. Rev. 
745-746(1983). 

As Ely observes, the distinction between originalism and nonoriginalism parallels the 
more general distinction between positivism and natural law; originalism is similar to 
positivism, and natural law is one type of nonoriginalism. J. Ely, supra note 2, at 1 
(emphasis omitted). 

CHAPTER 1 

1. As Dean Choper points out, "Reconciling judicial review with American repre
sentative democracy has been the subject of powerful debate since the earliest days of the 
Republic." J. Choper, Judicial Review and the National Political Process 4 (1980). See, 
e.g., L. Goldherg and E. Levinson, Lawless Judges (1935); Black, The Supreme Court 
and Democracy, 50 Yale L. J. 188 (1961); Commager, Judicial Review and Democracy, 
19 Va. Q. Rev. 417 (1943); McClesky, Judicial Review in a Democracy: A Dissenting 
Opinion, 3 Hous. L. Rev. 354 (1966); Rostow, The Democratic Character of Judicial 
Review, 66 Harv. L. Rev. 193 (1952); Thayer, The Origin and Scope of the American 
Doctrine of Constitutional Law, 7 Harv. L. Rev. 129 (1893); Wright, The Role of the 
Supreme Court in a Democratic Society, 54 Cornell L. Rev. 1 (1968). 

I should clarify at the outset that my focus in this book is only on interpretation of the 
United States Constitution. Although state constitutions are similar in many respects, they 
usually differ so greatly from the United States Constitution that interpretation of state 
constitutions would be a separate inquiry. See, e.g., L. Tribe, Constitutional Choices 26, 
289 n.43 (1985) (greater detail of state constitutions means they engender less respect); J. 
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Corsi, An Introduction to Judicial Politics 104-114(1984) (under state constitutions, most 
state judges are directly accountable to the electorate). 

2. Although there is a general agreement that the debate over the legitimacy of 
judicial review has intensified, there is no consensus over why it is occurring now. Some 
see it as a response to the activism of the Warren Court. See, e.g., Benedict, To Secure 
These Rights: Rights, Democracy, and Judicial Review in Anglo-American Constitutional 
Heritage, 42 Ohio St. L. J. 69, 69 (1981). Other commentators link the controversy over 
judicial review to specific decisions, most notably Roe v. Wade, 410 U.S. 113 (1973). 
See, e.g., Meeks, Foreword, 42 Ohio St. L. J. 1,2 (1981). Still others see the current 
debate as the continuation of a controversy that has been under way for years. See, e.g., 
Berns, Judicial Review and the Rights and Laws of Nature, 1982 Sup. Ct. Rev. 49. 

3. R. Berger, Government by Judiciary: The Transformation of the Fourteenth 
Amendment (1977); Bork, Neutral Principles and Some First Amendment Problems, 47 
Ind. L. J. 1 (1971); Rehnquist, The Notion of a Living Constitution, 54 Texas L. Rev. 693 
(1976). 

4. See R. Berger, supra note 3, at 410 (arguing that "frjespect for the limits on 
[judicial] power are the essence of a democratic society1'); Bork, supra note 3, at 6 (noting 
that "a court that makes rather than implements value choices cannot be squared with the 
propositions of a democratic society"); Rehnquist, supra note 3, at 695-696 (noting that 
"the ideal of judicial review has basically antidemocratic and antimajoritarian facets that 
must be justified in this nation"); see also Grano, Judicial Review and a Written Con
stitution in a Democratic Society, 28 Wayne L. Rev. 1, 7 (1981); Posner, The DeFunis 
Case and the Constitutionality of Preferential Treatment of Racial Minorities, 1974 Sup. 
Ct. Rev. 1, 28. 

5. J. Ely, Democracy and Distrust: A Theory of Judicial Review vii (1980) (claiming 
that his theory "is consistent with . . . the underlying democratic assumptions of our 
system"); M. Perry, The Constitution, The Courts, and Human Rights 10 (1982) (task is 
to accept the principle of electorally accountable policymaking and to defend judicial 
review as consistent with it.); Choper, supra note 1; Choper, The Supreme Court and the 
Political Branches: Democratic Theory and Practice, 122U. Pa. L. Rev. 810, 815(1974) 
("[T]he procedure of judicial review is in conflict with the fundamental principle of 
democracy—majority rule under conditions of political freedom"). 

6. See, e.g., Constitutional Adjudication and Democratic Theory, 56 N.Y.U. L. 
Rev. 259 (1981); Interpretation Symposium, 58S. Cal. L. Rev. 1 (1985); Judicial Review 
and the Constitution—The Text and Beyond, 8 U. Dayton L. Rev. 443 (1983); Judicial 
Review versus Democracy, 42 Ohio St. L. Rev. 1 (1981). 

7. See Grey, Do We Have an Unwritten Constitution? 27 Stan. L. Rev. 703 (1975) 
(describing distinction between these two models of constitutional interpretation). See also 
J. Ely, supra note 5, 1-14; M. Perry, supra note 5, at 1; Saphire, Judicial Review in the 
Name of the Constitution, 8 U. Dayton L. Rev. 745-746 (1983) (articulating issue in terms 
of a choice between originalism [interpretivism] and nonoriginalism [noninterpretivism]). 

8. See Bork, supra note 3, at 8-9 (claiming that the constitutional protection of 
privacy cannot be justified under an originalist approach). For notable decisions protecting 
privacy, see Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973); 
Griswold v. Connecticut, 381 U.S. 479 (1965). 

9. M. Perry, supra note 5, at 2. 
10. See Trimble v. Gordon, 430 U.S. 762, 777-786(1977) (Rehnquist, J., dissenting) 
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(arguing that the Fourteenth Amendment was intended only to protect racial minorities). 
For notable decisions that use the Fourteenth Amendment to prevent gender discrimina
tion, see Mississippi Univ. for Women v. Hogan, 458 U.S. 718 (1982); Craig v. Boren, 
429 U.S. 190 (1976); Reed v. Reed, 404 U.S. 71 (1971). 

11. See Kurland, The Irrelevance of the Constitution: The First Amendment's Free
dom of Speech and Freedom of Press Clauses, 29 Drake L. Rev. 1,12 (1979) (virtually all 
recent First Amendment decisions go beyond the Framers' intent). 

12. See Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?: 
The Original Understanding, 2 Stan. L. Rev. 5 (1949) (arguing that the Framers of the 
Fourteenth Amendment did not intend to apply the Bill of Rights to the states). 

13. Even most nonoriginalists tend to agree that few recent Supreme Court cases 
protecting individual liberties can be justified under an originalist approach. See, e.g., J. 
Choper, supra note 1, at 137; M. Perry, supra note 5, at 2. 

14. M. Perry, supra note 5, at 9. 
15. The very title of Ely's book, Democracy and Distrust, reflects his goal of trying 

to reconcile judicial review with democratic theory. See also J. Ely, supra note 5, at 5 
(observing that representative democracy always has been accepted as a core aspect of the 
American system of government). 

16. Id., at 7. 
17. Attanasio, Everyman s Constitutional Law: A Theory of the Power of Judicial 

Review, 72 Georgetown L. J. 1665, 1666 n. 4 (1984). 
18. Richard Saphire observed that "most theorists accept, as a general proposition, 

that in our democracy the development and implementation of public policy is entrusted to 
institutions and individuals who are accountable to the electorate." Saphire, Making 
Noninterpretivism Respectable: Michael J. Perry's Contributions to Constitutional 
Theory, 81 Mich. L. Rev. 781, 783 n.6 (1983). 

19. M. Perry, supra note 5, at 4 (quoting J. Pennock, Democratic Political Theory 1 
11979]). 

20. For example, sometimes in the literature majority rule refers to a requirement that 
decisions be made by the majority, sometimes it refers to a requirement that decisions be 
made by officials who are electorally accountable, and sometimes it refers to a requirement 
that decisions be subject to control by electorally accountable officials. Each of these 
definitions requires a great deal of elaboration. For instance, under the latter definition, 
what degree of control is sufficient to meet the requirements of majority rule? The key point 
is that there are countless different ways of defining democracy and majority rule, and the 
definition chosen must be explained and justified. See M. Edleman, Democratic Theories 
and the Constitution 5, 7 (1984) ("[Tjhere is considerable disagreement about what 
democracy means and implies," and there is no one correct definition). 

For excellent discussions of the meaning of the term democracy in the political science 
literature, see, e.g., H. Ball, Courts and Politics (1980); E. Edelman, supra note 20; H. 
Mayo, An Introduction to Democratic Theory (1960); W. Nelson, On Justifying Democ
racy (1980); A. Ross, Why Democracy? (1952); C. Ryn, Democracy and the Ethical Life 
(1977). 

21. See, e.g., A. Bickel, The Least Dangerous Branch 16-17 (1962); Mace, The 
Antidemocratic Character of Judicial Review, 60 Calif. L. Rev. 1140, 1145 (1972); 
Richards, Sexual Autonomy and the Constitutional Right to Privacy: A Case Study in 
Human Rights and the Unwritten Constitution, 30 Hastings L. J. 957, 958 (1979). 

22. A Bickel, supra note 21, at 16-20. 
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23. Brest, The Fundamental Rights Controversy: The Essential Contradictions of 
Normative Constitutional Scholarship, 90 Yale L. J. 1063 (1981) ("[t]he controversy over 
the legitimacy of judicial review in a democratic polity . . . [is] the historic obsession of 
constitutional law scholarship"); Attanasio, supra note 17, at 1669 ("American lawyers 
have been obsessed by arguments over the validity of the Supreme Court's counter-ma-
joritarian power"). 

24. Berger, Elys Theory of Judicial Review, 42 Ohio St. L. J. 87, 87 (1981). 
25. Bork, supra note 3, at 6. Justice Rehnquist expresses similar sentiments: "How 

can government by the elected representatives of the people coexist with the power of the 
federal judiciary, whose members are constitutionally insulated from responsiveness to the 
popular will, to declare invalid laws duly enacted by the popular branches of govern
ment?" Furman v. Georgia, 408 U.S. 238, 466 (1972) (Rehnquist, J., dissenting). 

26. Conkle, The Legitimacy of Judicial Review in Individual Rights Cases: Michael 
Perry's Constitutional Theory and Beyond, 69 Minn. L. Rev. 587, 619 (1985). 

27. M. Perry, supra note 5, at 10. 
28. J. Ely, supra note 5, at 75-104. 
29. M. Perry, supra note 5, at 126-138. 
30. Id., at 9, 10. 
31. M. Edelman, supra note 20, at 5, 7. 
32. 319 U.S. 624, 638 (1943). 
33. Webster's Third New International Dictionary 600 (1966). 
34. See, e.g., W. Nelson, On Justifying Democracy 94-129 (1980); H. Mayo, supra 

note 20, at 218-241; A. Rossa, supra note 20, at 96-108; C. Ryn. supra note 20, at 16-65. 
35. H. Arendt, On Revolution 143 (1977 ed.). 
36. 1 M. Farrand, The Records of the Federal Convention of 1787 48 (1937 ed.). 
37. Richards, Interpretation and Historiography, 56 S. Cal. L. Rev. 489, 511 (1985) 

(quoting The Federalist No. 10 [J. Madison]); M. Edelman, supra note 20, at 15. 
38. R. Dahl, A Preface to Democratic Theory 35 (1956). 
39. Choper, supra note 5, at 810, 821 (senators representing 15 percent of the popula

tion can thwart the will of senators representing 85 percent of the people). 
40. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
41. See, e.g., Harper v. Board of Elections, 383 U.S. 663, 669 (1966); United States 

v. Classic, 313 U.S. 299, 315-316 (1941); Home Building and Loan Assn. v. Blaisdell, 
290 U.S. 398 (1934); Weems v. United States, 217 U.S. 349, 373 (1910); Cohens v. Va., 
19 U.S. (6 Wheat.) 264, 387 (1821); Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810); 
Calder v. Bull, 3 U. S. (3 Dall.) 386 (1798) (decisions containing open recognition of their 
nonoriginalist methodology). 

42. See, e.g.,]. Choper, supra note 1, at 29-46. In fact, as Brilmayer points out, even 
a legislature that applies the Constitution acts in a countermajoritarian fashion: "Where 
there is a written constitution, some measure of countermajoritarianism is positively 
desirable. And in seeking to limit judicial contradiction of majority will, proponents of 
judicial restraint are relying upon an irrelevant fact, namely, the fact that federal judges do 
not run for office. This fact is irrelevant because if legislatures seriously fulfill their 
responsibilities to consider whether their activities are constitutional, they also risk behav
ing in a countermajoritarian fashion." Brilmayer, The Jurisprudence of Article III: Per
spectives on the "Cases or Controversies" Requirement, 93 Harv. L. Rev. 297, 304 
(1979). 

43. There are attempts by some political theorists to defend procedural definitions of 
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democracy. See, e.g., B. Barry, Is Democracy Special? in Philosophy, Politics and 
Society (Fifth Series) 155, (P. Laslett & J. Fishkin eds. 1979) ("I follow . . . those who 
insist that 'democracy' is to be understood in procedural terms. That is to say, I reject the 
notion that one should build into democracy any constraints on the substantive outcomes 
produced, such as substantive equality, respect for human rights, concern for the general 
welfare, personal liberty or the rule of law"). However, in the debate over constitutional 
interpretation, complete majoritarian decision making has been assumed to be desirable, 
not established as normatively or descriptively correct. 

44. H. Mayo, supra note 20, at 218-241. 
45. Id., at 228-230, 237-241. 
46. See, e.g., A. Ross, supra note 20, at 96-108; C. Ryn, supra note 20, at 160-65. 
47. A. Bickel, supra note 21, at 18 (labeling judicial review a "deviant institution in 

American government"); see also H. Commager, Majority Rule and Minority Rights 56 
(1943) (describing judicial review as a "drag . . . upon democracy"). 

48. R. Dahl, supra note 38, at 34-62 (democracy does not require majority rule for all 
purposes); Commentary, 56 N.Y.U. L. Rev. 525, 536 (1981) ("There is nothing in the 
Constitution that elevates principles of majoritarianism above other rights-bearing princi
ples with which that document is laced"). 

49. See, e.g., R. Harris, I he Quest for Equality: The Constitution, Congress, and the 
Supreme Court (1960); H. L. A. Hart, The Concept of Law (1961); but see Westen, The 
Empty Idea of Equality, 95 Harv. L. Rev. 537 (1982). 

50. See, e.g., R. Dworkin, Taking Rights Seriously (1977). 
51. See, e.g., L. Fisher, The President and Congress (1972); R. Neustadt, Presiden

tial Power (1960); E. Corwin, The President Office and Power (rth ed. 1957). 
52. If the definition of democracy includes substantive values, such as freedom of 

speech and equality, then judicial review enhances democracy by protecting these values. 
53. By this view, the overall goal is "good government," and democracy (defined as 

majority rule) is one characteristic of good government; equality, rights, separation of 
powers are others. 

54. See discussion accompanying notes 14-27, supra. 
55. It might be argued that if democracy is defined as including substantive values then 

we would lack a vocabulary for discussing conflicts between democracy and these other 
values. This is not a problem, however, because the discussion would focus on the conflict 
between aspects of democracy, such as the frequently identified conflict between majority 
rule and minority rights. 

56. Mk Perry, supra note 5, at 93. 
57. Id., at 98-99, 101-114. 
58. Id., at 126. The Constitution provides that the Supreme Court "shall have ap

pellate jurisdiction, both as to law and fact, with such exceptions and under such regula
tions as the Congress shall make." U.S. Const, art. Ill, §2. The Constitution also provides 
for congressional discretion to "ordain and establish" lower federal courts. Id., at §1. 
Apparently, "the decision with respect to the inferior federal courts. . . of defining their 
jurisdiction . . . was left to the discretion of Congress." Palmore v. United States, 411 
U.S. 389, 401 (1973). But see Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 331 
(1816) (Justice Story's view that "the whole judicial power of the United States should be, 
at all times, vested in either original or appellate form, in some [federal] courts"). 

59. M. Perry, supra note 5, at 138. Charles Black advances a similar theory: that 
activist judicial review is consistent with democratic theory because of congressional 
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power to limit the jurisdiction of federal courts. C. Black, Decision According to Law 
17-19, 37-39(1981). 

60. Kay, Limiting Federal Court Jurisdiction: The Unforeseen Impact on Courts and 
Congress, 65 Judicature 185, 187 (1981) ("Removal of court jurisdiction over specific 
subject matter does not repair any damage. The simple fact is that withdrawing the 
Supreme Court's jurisdiction over school prayer does not return prayer to the schools. 
Withdrawing court jurisdiction over abortion does not outlaw abortion"). 

61. See, e.g., S. 158, 97th Cong., 1st Sess. (1981); H. R. 3225, 97th Cong, IstSess. 
(1981) (bills restricting federal court jurisdiction over abortion cases). 

62. See, e.g.,S. 481, 97th Cong., 1st Sess. (1981); H. R. 327, 97th Cong., IstSess. 
(1981) (bills restricting federal court jurisdiction over cases that involve voluntary school 
prayers). 

63. See Cooper v. Aaron, 358 U.S. 1, 18 (1958) (Supreme Court decisions state "the 
supreme law of the land" and state officials are obligated to follow them); Grano, supra 
note 4, at 42 ("If state officials behave lawfully—if they adhere to their oath to support the 
Constitution—they will still be bound by the Court's decisions, which would remain the 
law of the land"). 

64. See Kay, supra note 60, at 187; Wechsler, The Courts and the Constitution, 65 
Colum. L. Rev. 1001, 1006-1007 (1965) ("[t]he jurisdictional withdrawal might work to 
freeze the very doctrines that had prompted its enactment"). 

65. See Kay, supra note 60, at 188 ("The end result of [the] . . . proposals is that 
constitutional protections become illusory. . . . The protections of the Constitution will 
only be what 51 percent of the House and 51 percent of the Senate say they are"). 

66. M. Perry, supra note 5, at 130-131. Although Perry argues that there is a 
difference between restricting jurisdiction and reversing decisions—id., at 136—the effect 
of each is the same. Majority rule is achieved only if laws are enacted that violate the 
Supreme Court's interpretation of the Constitution. In fact, Congress enacts restrictions on 
jurisdiction with the goal of changing the substantive law. See Alexander, Painting without 
the Numbers: Noninterpretive Judicial Review, 8 U. Dayton L. Rev. 447, 456-457 (1983) 
("There is very little difference between legislative overrules of judicial decisions and 
legislative withdrawals of jurisdiction"). 

67. As Sager observes: "If Congress enacts a selective jurisdictional restriction for 
cases that concern state conduct, it will be issuing an open, unambiguous invitation to state 
and local officials to engage in the conduct that the Supreme Court has explicitly held 
unconstitutional. . . . If, for example, Congress were to enact legislation insulating 'vol
untary' school prayers from federal judicial scrutiny, there would inevitably be an epi
demic of school prayer programs." Sager, Foreword: Constitutional Limitations on 
Congress' Authority to Regulate the Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 
17, 69(1981). 

68. See Tribe, Jurisdictional Gerrymandering: Zoning Disfavored Rights Out of Fed
eral Court, 16 Harv. Civ. Rights-Civ. Lib. L. Rev. 129, 129-30 (1981) (goal of juris
dictional restrictions is the "de facto reversal, by means far less burdensome than those 
required of a constitutional amendment, of several highly controversial Supreme Court 
rulings dealing with such matters as abortion, school prayer, and busing"). 

69. See Ratner, Congressional Power over the Appellate Jurisdiction of the Supreme 
Court, 109 U. Pa. L. Rev. 157, 158 (1960) (noting that with a jurisdiction-limiting statute, 
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Congress "can all but destroy the coordinate judicial branch and upset the delicately posed 
constitutional system of checks and balances"). 

70. 5 U.S. (1 Cranch) 137(1803). 
71. On numerous occasions, the Supreme Court has declared that the central purpose of 

judicial review is to ensure that the states uniformly follow federal law, including the 
Constitution. See, e.g., Dodge v. Woosley, 59 U.S. (How.) 331, 335 (1855); Cohens v. 
Virginia, 19 U.S. (6 Wheat.) 264, 386-387 (1821). As the Supreme Court declared: 
"Thirteen independent courts . . . of final jurisdiction over the same causes, arising upon the 
same laws, is a hydra in government, from which nothing but contradiction and confusion can 
proceed." Cohens v. Virginia, 19 U.S., at 415-416 (quoting The Federalist No. 80 [A. 
Hamilton]). 

72. M. Perry, supra note 5, at 130-134. Subsequently, Perry has written that if 
Congress has the power to restrict federal court jurisdiction, this power will extend to 
precluding review of originalist as well as nonoriginalist decisions. Perry, The Authority of 
Text, Tradition, and Reason: A Theory of Constitutional Interpretation, 58 S. Cal. L. Rev. 
551, 580n. 89(1985). 

73. M. Perry, supra note 5, at 2 (Almost all modern constitutional decisions are 
non-originalist). 

74. Perry admits this in a subsequent article, admitting that the power to restrict 
jurisdiction applies in both originalist and nonoriginalist cases. Perry, supra note 72, at 
580n. 89. 

75. See Alexander, supra note 66, at 453; Lupu, Constitutional Theory and the Search 
for the Workable Premise, 8 U. Dayton L. Rev. 579, 609 (1983). 

76. Sager, supra note 67, at 39; see also Burt, Constitutional Law and the Teaching 
of the Parables, 93 Yale L. J. 455, 484-485n. 93 (1984) ("Perry finds himself caught in 
a contradiction between his conception of moral leadership for judges and the apparently 
superior authoritative claims of majoritarian institutions"); Wellington, History and 
Morals in Constitutional Adjudication (Book Review), 97 Harv. L. Rev. 326, 328 (1983) 
("But what kind of dialogue is it when one participant can silence the other by cutting out 
his tongue when offended by his words?"). 

77. See M. Perry, supra note 5, at 134. Arguably, Congress has never completely 
restricted federal court review because even in Ex Parte McCardle, 74 U.S. (7 Wall.) 506 
(1869), the primary example of congressional power under the exceptions clause, the 
plaintiff had other avenues of access to the federal courts. M. Redish, Federal Jurisdiction: 
Tensions in the Allocation of Judicial Power 18 (1980). 

78. In 1981, for example, 18 proposals were introduced in Congress to restrict federal 
court jurisdiction. See Tribe, supra note 68, at 129. "In the fifteen years between 1953 and 
1968, over sixty bills were introduced in Congress to eliminate the jurisdiction of the 
federal courts over a variety of specific subjects; none of these became law." P. Bator, P. 
Mishkin, D. Shapiro & H. Wechsler, Hart and Wechsler s the Federal Courts and the 
Federal System 360 (2d ed. 1973). 

79. Tushnet, Legal Realism, Structural Review, and Prophecy, 8 Dayton L. Rev. 809, 
813 (1983). 

80. See, e.g., M. Redish, supra note 77; Eisenberg, Congressional Authority to 
Restrict Lower Federal Court Jurisdiction, 83 Yale L. J. 498 (1974); Hart, The Power of 
Congress to Limit the Jurisdiction of the Federal Courts: An Exercise in Dialectic, 66 
Harv. L. Rev. 1362 (1953); Ratner, supra note 69; Sager, supra note 67. 

81. J. Ely, supra note 5, at 87. 
82. See id., at 75. 
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83. Id., at 87. Ely argues that the Court should protect participational values because 
those are the ones which the Constitution is preeminently concerned with. Their protection 
reinforces democracy, and the Court has special expertise as to questions of process. Id., 
at 75 n.*. Ely argues that this theory is the underlying concept expressed in the famous 
footnote in United States v. Carolene Prods. Co., 304 U.S. 144, 152-153n.4 (1938). See 
J. Ely, supra note 5, at 15-11. 

84. J. Ely, supra note 5, at 88. Tribe explains why Ely's theory is so appealing: "It 
is easy to see why the courts would be attracted to this way of describing the content and 
role of constitutional law. Such an account permits courts to perceive and portray them
selves as servants of democracy even as they strike down the actions of supposedly 
democratic governments." Tribe, The Puzzling Persistence of Process-Based Constitu
tional Theories, 89 Yale L. J. 1063, 1063 (1980). 

85. J. Ely, supra note 5, at 87-88. 
86. As Tribe points out: "Religious freedom, antislavery, private property: much of 

our constitutional history can be written by reference to just these social institutions and 
substantive values. That the Constitution has long addressed such matters, and often with 
beneficial effect, ought to surprise no one. What is puzzling is that anyone can say, in the 
face of this reality, that the Constitution is or should be predominately concerned with 
process and not substance." Tribe, supra note 84, at 1067 (emphasis in original). 

87. Ely argues that the right to travel would be upheld under a process model because 
a person should have the ability to leave an incompatible majority. J. Ely, supra note 5, at 
179. 

88. See, e.g., Shapiro v. Thompson, 394 U.S. 618, 630 (1969) ("[W]e have no 
occasion to ascribe the source of this right [to travel.]"); United States v. Guest, 383 U.S. 
745, 758 (1966) ("that right finds no explicit mention in the Constitution"). 

89. Roe v. Wade, 410 U.S. 113 (1973) (striking down Texas statute forbidding 
abortion as violating Fourteenth Amendment). 

90. J. Ely, supra note 5, at 247n. 52; Ely, The Wages of Crying Wolf: A Comment on 
Roe v. Wade, 82 Yale L. J. 920 (1973). 

91. According to Ely, the Constitution is based on the "quite sensible assumption that 
an effective majority will not inordinately threaten its own rights, and . . . [seeks] to assure 
that such a majority will not systematically treat others less well than it treats itself." J. 
Ely, supra note 5, at 100-101. 

92. This argument and its flaws are outlined in Chemerinsky, Rationalizing the 
Abortion Debate: Legal Rhetoric and the Abortion Controversy, 31 Buffalo L. Rev. 107, 
117-122, 138-139(1982). 

93. Cox, Book Review, 94 Harv. L. Rev. 700, 710-711 (1981); Dworkin, The Forum 
of Principle, 56 N.Y.U. L. Rev. 469, 515-516 (1981) (arguing that Ely's theory could be 
used to justify creating a right to legalized abortions). Frank Michelman argues that Ely's 
theory can justify judicial action guaranteeing all citizens a right to basic entitlements, an 
action likely to be regarded as the height of judicial activism. Michelman, Welfare Rights 
in a Constitutional Democracy, 1979 Wash. U. L. Q. 659, 674-680. 

94. J. Ely, supra note 5, at 73-104. 
95. See Tribe, supra note 84, at 1069-1070. 
96. See, e.g., Abbate v. Mundt, 403 U.S. 182 (1971) (sustaining deviations from 

mathematical equality by a range of up to 11.9 percent); Reynolds v. Sims, 377 U.S. 533, 
579-580 (1964) (describing instances in which deviations from one person/one vote are 
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permissible); Lucas v. Colorado Gen. Assembly, 377 U.S. 713 (1964) (holding that 
approval in a popular referendum cannot sustain impermissible malapportionment). 

97. See Eistreicher, Platonic Guardians of Democracy: John Hart Ely's Role for the 
Supreme Court in the Constitution's Open-Texture, 56 N.Y.U. L. Rev. 547, 565 (1981) 
(judicial review of voting procedures requires imposition of substantive values). 

98. See, e.g., Gideon v. Wainwright, 372 U.S. 335 (1963) (requiring appointment of 
counsel for every indigent accused of a felony). 

99. Miranda v. Arizona, 384 U.S. 436 (1966). 
100. J. Ely, supra note 5, at 124-125. 
101. Id., at 75, 103. 
102. J. Choper, supra note 1, at 9-10. 
103. See Eistreicher, supra note 97, at 575 ("No . . . claim can be made that judicial 

intervention in support of minority groups is necessarily consistent with, or particularly 
supportive of, representative democracy"). 

104. For example, Ely's theory of "virtual representation"—J. Ely, supra note 5, at 
82-87, 100-101—adds a new element to the definition of democracy because it requires 
effective representation of all groups in society. While 1 agree with this addition to the 
definition, it nevertheless is a limitation on the principle of majority rule with which Ely 
begins; it replaces the strictly procedural definition of democracy with a substantive one. 

105. See Westen, The Empty Idea of Equality, 95 Harv. L. Rev. 537 (1982). Although 
a number of commentators have challenged Westen's conclusion that the concept of 
equality should be banned from legal or moral discourse—id., at 542—none of them has 
challenged his premise that all discussions of equality require the use of other substantive 
values. See Burton, Comment on 'Empty Ideas': Logical Positivist Analysis of Equality 
and Rules, 91 Yale L. J. 1136 (1982); Chemerinsky, In Defense of Equality: A Reply to 
Professor Westen, 81 Mich. L. Rev. 575 (1983); D'Amato, Is Equality a Totally Empty 
Idea? 81 Mich. L. Rev. 600 (1983). 

106. J. Ely, supra note 5, at 256 n. 92; see also M. Perry, supra note 5, at 153 
(determining whether distinctions are the result of prejudice or legitimate differences 
require substantive judgments). 

107. See Baker, Neutrality, Process and Rationality: Flawed Interpretations of Equal 
Protection, 58 Texas L. Rev. 1029, 1041 (1980); Tribe, supra note 84, at 1076. All who 
challenge a law arguably constitute a minority that opposes a decision by the majority. See 
J. Choper, supra note 1, at 76. The courts need substantive criteria to determine which 
minorities deserve judicial protection. 

108. See discussion accompanying notes 110-131, infra (all theories seeking to recon
cile majority rule and judicial review fail). 

109. As Maltz remarks: "[T]he exercise of judicial review is fundamentally incon
sistent with the practice of electorally accountable government. This fact does not condemn 
the practice; one can still argue that the abandonment of democratic principles leads to a 
better governed nation. But unless one is willing to forthrightly take this position, any 
defense of noninterpretive review is doomed to failure." Maltz, Murder in the Cathedral: 
The Supreme Court as Moral Prophet, 8 U. Dayton L. Rev. 623, 631 (1983); see also 
Burt, supra note 76, at 485 n. 93 (Perry's "basic error is in seeking to legitimize judicial 
review by identifying principles for hierarchically ranking the relative authority of judicial 
and majoritarian institutions. He has distinguished company in this regard; it has been the 
dominant theme of constitutional law scholarship at least since James Bradley Thayer"); 
Brest, supra note 23, at 1063. 
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110. See, e.g., R. Berger, supra note 3; Bork, supra note 3; Rehnquist, supra note 3. 
111. 5 U.S. (1 Cranch) 137(1803). 
112. The inherent ambiguity of history as a basis for constitutional interpretation is 

discussed in Chapter 3, text accompanying notes 26-37, infra. 
113. SeeH. L. A. Hart, The Concept of Law 125 (1961): H. Kelman, The Pure Theory 

of Law 349 (1970) ("Even the most detailed command must leave to the individual 
executing the command some discretion. Hence every law-applying act is only partly 
determined by the law and partly undetermined"). The inherent discretion in decision 
snaking is discussed in Chapters 3 and 6, infra. 

114. Saphire, supra note 7, at 765 (presenting the originalist argument, attributed to 
Kaoul Berger, that the Framers' intent should be followed because the Framers intended 
that it be followed). 

115. A. Bickel, supra note 21, at 1; see also Perry, Interpretivism, Freedom of Ex
pression, and Equal Protection, 42 Ohio St. L. J. 261, 266 (1981) (The text of the 
Constitution is equivocal even with regard to originalist judicial review). 

116. See, e.g., J. Choper, supra note 1, at 423 nn. 7-8; 2 W. Crosskey, Politics and 
the Constitution in the History of the United States 1008-1046 (1953) (arguing that the 
Framers did not intend judicial review); Monaghan, The Constitution Goes to Harvard, 13 
Harv. Civ. Rights-Civ. Lib. L. Rev. 117, 125 (1978) (noting that it is "increasingly 
doubtful that any conclusive case can be made one way or the other. It is an understatement 
lo say that the Framers lacked clarity in their thinking"). 

117. M. Perry, supra note 5, at 74; Jesse Choper observes that "[w]hatever indications 
may be gleaned from intention or text on the issue of whether the Court should possess the 
power of judicial review, these sources afford virtually no assistance whatever on the 
related question of the form and scope of judicial review; or whether . . . the Court should 
assume a stance of activism or restraint." Choper, supra note 1, at 423, n. 7-8. 

118. Kay, Preconstitutional Rules, 42 Ohio St. L. J. 187, 193 n. 22 (1981) ("It is 
anomalous to argue . . . that recourse to the intention of the Framers of the Constitution is 
required . . . [as] demonstrated from a review of the Framers' intention"); Monaghan, 
Our Perfect Constitution, 56 N.Y.U. L. Rev. 353, 383 n. 177 (1981). 

119. Simon, The Authority of the Constitution and Its Meaning: A Preface to a Theory 
of Constitutional Interpretation, 58 S. Cal. L. Rev. 603, 645 (1985). In Chapter 4, I 
develop the contention that a normative theory must be developed to justify any method of 
interpretation, including originalism. See Chapter 4, text accompanying notes 11-47, 
infra. 

120. Judge Learned Hand wrote this famous phrase: "For myself it would be most 
irksome to be ruled by a bevy of Platonic guardians, even if I knew how to choose them, 
which I assuredly do not." L. Hand, The Bill of Rights 73 (1958). 

121. Larry Alexander states this well: "Why should the framers, but not the Supreme 
Court, have the authority to bind us to value judgments not endorsed by contemporary 
political bodies?" Alexander, supra note 66, at 454 n. 29. 

122. See, e.g., Bork, supra note 3, at 3 ("Society consents to be ruled undemocrati-
cally within defined areas by certain enduring principles believed to be stated in, and 
placed beyond the reach of majorities, by the Constitution"); Lupu, supra note 75, at 590 
("Interpretivists, echoing Hamilton in the Federalist Papers, argue that the consent re
quirements are satisfied in the exercise of judicial review on grounds of enforcement of 
values which 'the people' have enshrined in the constitutional text"). 

123. Lerner, The Constitution and Court as Symbols, 46 Yale L. J. 1290, 1296(1937). 
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124. Paul Brest writes: "Even if the adopters freely consented to the Constitution 
. . . this is not an adequate basis for continuing fidelity to the founding document, for their 
consent cannot bind subsequent generations. We did not adopt the Constitution and those 
who did are dead and gone.'' Brest, The Misconceived Quest for the Original Understand
ing, 60 B. U. L. Rev. 204, 225 (1980). 

125. The ratification of a constitutional amendment requires approval from two thirds 
of both houses of Congress and three quarters of the states. U.S. Const, art. V. 

126. Maltz, Some New Thoughts on an Old Problem: The Role of the Intent of the 
Framers in Constitutional Theory, 63 B. U. L. Rev. 811, 821-822 (1983). (emphasis 
omitted). 

127. Levy, Judicial Review, History and Democracy: An Introduction, in Judicial 
Review and the Supreme Court 1,12 (L. Levy ed. 1967) (people implicitly consented to 
the Constitution by not changing it); Choper, supra note 5, at 810, 848 (implicit consent 
to judicial review). 

128. Brest, supra note 124, at 236 ("If inaction can be taken as tacit consent to 
anything—a problematic assumption in any case—it is to the Court's decisions, including 
its nonoriginalist decisions"). 

129. Constitutional amendments have overturned Supreme Court decisions on only four 
occasions. The Eleventh Amendment overturned the holding of Chisholm v. Georgia, 2 
U.S. (2 Dall.) 419 (1793); the Fourteenth Amendment overturned, in part, the holding in 
Scott v. Sandford, 60 U.S. (19 How.) 393 (1856); the Sixteenth Amendment overturned 
the holding in Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429 (1895); and the 
Twenty-sixth Amendment overturned Oregon v. Mitchell, 400 U.S. 112 (1970). 

130. 5 U.S. (1 Cranch) 137 (1803). 
131. For example, Grano, a contemporary originalist, argues that without judicial 

review there would be "constitutional anarchy." Grano, supra note 4, at 5. 
132. Bork, supra note 3, at 7. 
133. Van Alstyne, Interpreting this Constitution: The Unhelpful Contributions of Spe

cial Theories of Judicial Review, 35 U. Fla. L. Rev. 209, 229 (1983). 
134. In Chapter 5, I discuss how constitutional issues are left to the political process 

under the political question doctrine and the generalized grievance standing doctrine. See 
Chapter 5, text accompanying notes 75-89, infra. 

135. See, e.g., Goldwater v. Carter, 444 U.S. 996, 1003 (1979) (mem.) (plurality 
opinion concluding that the constituionality of a president's rescission of a treaty is a 
political question); A. D'Amato & R. O'Neill, The Judiciary and Vietnam 51-58 (1972) 
(description of cases dealing with challenges to the constitutionality of the Vietnam War 
and the political question doctrine); Tigar, Judicial Power, the Political Question Doc
trine, and Foreign Relations, 17 U.C.L.A. L. Rev. 1135, 1142 (1970). 

136. For a discussion of the importance of the recognition power, see H. Finer, The 
Presidency: Crisis and Regeneration 91 (1960). 

137. The Supreme Court described the relationship between removal and Johnson's 
impeachment in Myers v. United Stales, 272 U.S. 52 (1926); see also Corwin, Tenure of 
Office and the Removal Power under the Constitution, 27 Colum. L. Rev. 353 (1927). 

138. United States v. Nixon, 418 U.S. 683 (1974); for a discussion of the importance 
of the release of the tapes in Nixon's decision to resign, see T. White, Breach of Faith 
(1975). 
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CHAPTER 2 

1. Some scholars use a much more specific definition of interpretation that includes a 
stipulation of the proper interpretive methodology. For example, Walter Benn Michaels 
defines interpretation as a process of determining the intent of the author. Michaels writes: 
"I want to argue that any interpretation of the Constitution that really is an interpretation 
of the Constitution is always and only an interpretation of what the Constitution originally 
meant." Michaels, A Response to Perry and Simon, 58 S. Cal. L. Rev. 673, 673 (1985); 
see also Michaels, Against Formalism, in The State of the Language 410-420 (L. Michaels 
& C. Ricks eds. 1980). 

I reject Michaels' definition of interpretation because it begs the key methodological 
question of how decision makers should give meaning to a text. In the first section of 
Chapter 4 I respond to Michaels directly and argue that there the term interpretation does 
not inherently require any particular approach; that the debate between originalism and 
nonoriginalism cannot be won by stipulation. See Chapter 4, text accompanying notes 
11-37, infra. 

2. Larry Simon states this question and explains its importance in Simon, The Author
ity of the Constitution and Its Meaning: A Preface to a Theory of Constitutional Inter
pretation, 58 S. Cal. L. Rev. 603 (1985). 

3. Monaghan, Our Perfect Constitution, 56 N.Y.U. L. Rev. 353, 383-384 (1981) 
(emphasis omitted). 

4. Religious texts are obeyed because they are believed to communicate God's will, 
and interpretation is a process of applying God's instructions to particular situations. See 
generally Garet, Comparative Normative Hermeneutics: Scripture, Literature, Constitu
tion, 58 S. Cal. L. Rev. 237 (1985). 

5. Simon, The Authority of the Framers of the Constitution: Can Originalist Inter
pretation Be Justified? 73 Cal. L. Rev. 1482 (1985). 

6. See, e.g., Civil Rights Act of 1964, 42 U.S.C. §§2000a-2000h( 1982) (prohibiting 
discrimination in public accommodations, education, and employment). 

7. For example, tort law is developing to protect employees against wrongful termina
tion by their employers. See Klare, The Public/Private Distinction in Labor Law, 130 U. 
Pa. L. Rev. 1358, 1362-1363 (1982); Stone, Corporate Vices and Corporate Virtues: Do 
Public/Private Distinctions Matter? 130 U. Pa. L. Rev. 1441, 1481 n. 143 (1982) (citing 
to cases limiting wrongful terminations). 

8. Legislatures could enact laws that contain provisions making their change more 
difficult in the future. For example, a law might stipulate that it can be overridden only by 
a two-thirds vote of a future legislature. In this way, a statute resembles a constitution. It 
also poses questions similar to those raised about constitutions, such as, What authority 
does this legislature have to bind future legislatures? 

9. See, e.g., Lerner, Constitution and Court as Symbols, 46 Yale L. J. 1290, 1296 
(1937); A. Miller, Democratic Dictatorship 41 (1981) (the Constitution as a "sacred 
document"). 

10. See Attanasio, Everyman s Constitutional Law: A Theory of the Power of Judicial 
Review, 72Geo. L. J. 1665, 1711 (1984); Lerner, supranotc9, at 1295-1296; Schechter, 
The Early History of the Tradition of the Constitution, 9 Am. Pol. Sci. Rev. 707 (1915). 

I L L . Tribe, American Constitutional Law 9 (1978). 
12. G. Wood, The Creation of the American Republic, 1776-1787 379 (1969). 
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13. See, e.g., Carter, Constitutional Adjudication and the Indeterminate Text: A Pre
liminary Defense of an Imperfect Muddle, 94 Yale L. J. 821, 861 (1985); L. Levy, 
Judgments: Essays on American Constitutional History 5-13 (1972); F. McDonald, A 
Constitutional History of the United States (1982) (describing desire for a separation of 
powers and for a constitution as a way of limiting the possibility of despotic rule). 

14. See, e.g., 1, 2 W. Crosskey, Politics and the Constitution in the History of the 
United States (1953); J. Fiske, The Critical Period of American History (1916); A. Kelly 
& W. Harbison, The American Constitution: Its Origin and Development 97, 103-104 
(1976);H. P. Hood & Co. v. DuMond, 336 U.S. 525 (1949) (describing economic events 
that led to the drafting of the Constitution). 

15. The Declaration of Independence cites these as among the abuses by the king of 
England against the colonists. See H. Lee, The Story of the Constitution 123-124 (1932) 
(describing abuses of bills of attainder and ex post facto clause). 

16. See C. Miller, The Supreme Court and the Uses of History 45-46 (1969); Home 
Building & Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934) (describing purpose behind the 
contract clause). 

17. See 1 B. Schwartz, The Bill of Rights: A Documentary History 435-620 (1971) 
(describing opposition to ratification of the Constitution based on the absence of a Bill of 
Rights); F. McDonald, supra note 13. 

18. See C. Beard, An Economic Interpretation of the Constitution of the United States 
(1929); see also R. Brown, Charles Beard and the Constitution: A Ci ideal Analysis of An 
Economic Interpretation of the Constitution' (1956). 

19. The analogy to Ulysses and the concept of precommitment are drawn from J. Elster, 
Ulysses and the Sirens: Studies in Rationality and Irrationality (1979). The story of 
Ulysses is from Homer's Odyssey, Book XII (Harper Colophon ed. 1985). 

20. J. Elster, supra note 19, at 36. Tribe describes the phenomenon of precommitment 
in different terms, using the Sparable of the pigeons." L. Tribe, supra note 11, at 10. Tribe 
describes an experiment in which pigeons acted to foreclose temptation to help their 
long-term interests. Id., at 10, citing Ainslie, Impulse Control in Pigeons, 21 J. Exper. 
Ann. Behav. 485 (1974) C'Pigeons seem capable of learning to bind their 'own future 
freedom of choice' in order to reap the rewards of acting in ways that would elude them 
under the pressures of the moment"). Tribe explains how the Constitution can be un
derstood as a mechanism to insulate some matters from majoritarian pressures. L. Tribe, 
supra note 11, at 10. 

21. J. Elster, supra note 19, at 37. 
22. See, e.g., Schenck v. United States, 249 U.S. 47 (1919); Debs v. United States, 

249 U.S. 211 (1919); Abrams v. United States, 250 U.S. 616 (1919) (convictions for 
speech activities during World War I); Dennis v. United States, 341 U.S. 494 (1951); 
Scales v. United States, 367 U.S. 203 (1961) (convictions for speech activities during the 
McCarthy era). 

These examples demonstrate that courts are. at best, an imperfect check against the 
pressures of the majority. I argue in subsequent chapters that they are the best check society 
has, although they, too, fail at times. 

23. In Chapter 1, I criticized the originalists for justifying their theory by claiming that 
the people have consented to the text of the Constitution but not to non-originalist deci
sion making. See Chapter 1, text accompanying notes 22-26, supra. I, therefore, am not 
arguing that the existence of the Constitution is justified because people now consent to it 
because, as I argued in Chapter 1, silence cannot be taken as consent to a document that 
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requires the efforts of a super-majority to bring about change. However, it should be noted 
that my criticism is not directed at consent theories generally nor am I arguing that it is 
illegitimate to justify the existence of a Constitution by consent theories. My point is a 
much more limited one that consent of the majority cannot be established by silence when 
the majority (defined as 51 percent) would be impotent to bring about change. 

24. See, e.g., R. Dworkin, Taking Rights Seriously (1977); cf., Moore, Moral Reality, 
1982 Wis. L. Rev. 1061; Moore, A Natural Law Theory of Interpretation, 58 S. Cal. L. 
Rev. 277 (1985); M. Perry, The Constitution, the Courts, and Human Rights 101-114 
(1982) (arguing from a moral realist perspective that there are correct moral values); 
Wellington, Common Law Rules and Constitutional Double Standards: Some Notes on 
Adjudication, 83 Yale L. J. 221 (1973); Simon, supra note 5, at 1505-1508 (describing 
deep consensus theories of rights). 

25. Dworkin, supra note 24, at xi. 
26. For an excellent argument against rights theories, see Tushnet, An Essay on Rights, 

62 Texas L. Rev. 1363 (1984). 
27. For an excellent argument against the existence of the norm of equality, see Westen, 

The Empty Idea of Equality, 95 Harv. L. Rev. 537 (1982); see also, Chemerinsky, In 
Defense of Equality1: A Reply to Professor Westen, 81 Mich. L. Rev. 575 (1983); 
Greenawalt, How Empty is the Idea of Equality?, 83 Colum. L. Rev. 1167 (1983); Karst, 
Why Equality Matters, 17 Ga. L. Rev. 245 (1983). 

28. The fullest exposition of Rawls's theory is found in J. Rawls, A Theory of Justice 
(1971). Other theorists develop social contract theories that also might be used to justify 
continued governance under a constitution. See P. Riley, Will and Political Legitimacy: A 
Critical Exposition of Social Contract Theory in Hobbes, Locke, Rousseau, Kant, and 
Hegel 8 (1982); J. Simmons, Moral Principles and Political Obligations 57 (1979). 

29. Rawls, supra note 28, at 11-22. 
30. Id., at 137-138. 
31. /d., at 137 ("Indeed, the parties are presumed to know whatever general facts affect 

the choice of the principles of justice"). 
32. Boynton, The Season of Fiction Is Over: A Study of the Original Position in John 

Rawls' A Theory1 of Justice, 15 Osgoode Hall L. J. 215, 238 (1977). 
33. There is voluminous literature critiquing Rawls. A particularly impressive collec

tion of essays is found in N. Daniels, Reading Rawls (1980), including, Nagel, Rawls on 
Justice, at 1-16; Dworkin, The Original Position, at 17-19; Fisk, History and Reason in 
Rawls' Moral Theory1, at 53-80. 

34. Fisk, supra note 33, at 53-80. 
35. The Critical Legal Studies movement has been instrumental in pointing out how 

legal thought and doctrine always has ideological presuppositions. For a collection of 
essays illustrating this, see D. Kairys, The Politics of Law: A Progressive Critique (1982). 

36. For example, Mark Tushnet attacks the liberal premise that the welfare of the 
individual is the most important concern for society and that individual rights should be the 
basis for jurisprudence. See, e.g., Tushnet, supra note 26. 

37. Chemerinsky, The Price of Asking the Wrong Question: An Essay on Constitutional 
Scholarship and Judicial Review, 62 Texas L. Rev. 1207, 1231 (1984). 

38. For example, historians have documented that the Framers of the Fourteenth 
Amendment intentionally wrote the amendment in broad language to enhance its chances 
of ratification. See Kelly, The Fourteenth Amendment Reconsidered, 54 Mich. L. Rev. 
1049, 1080, 1086(1956). 
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39. Simon, supra note 2, at 615 ("Studies show that there is broad consensus among 
Americans on the abstract principles thought to be fundamental values of American 
society"); C. Elder & R. Cobb, 'I he Political Uses of Symbols 119 (1983); D. Devine, The 
Political Culture of the United States 179-230 (1972). 

40. Prothro & Grigg, Fundamental Principles of Democracy: Agreement and Disagree
ment, 22 J. Politics 276, 285-286 (1960). 

41. H. McCloskey & A. Brill, Dimensions of Tolerance: What Americans Believe 
about Civil Liberties (1983). 

42. Id., at 39. 
43. Id., at 39. 
44. Id., at 39. 
45. McCloskey and Brill test their proposition that there is general agreement to the 

Constitution but no agreement as to specific meanings, with examples from virtually every 
part of the Bill of Rights. Id., at 136-170 (due process); 171-231 (privacy rights). Other 
studies confirm the McCloskey and Brill findings. See, e.g., M. Edelman, Politics as 
Symbolic Action 5 (1971); C. Elder & R. Cobb, supra note 39, at 119; D. Devine, supra 
note 39, at 179-230. 

46. C. Elder & R. Cobb, supra note 39, at 33 (describing the distinction between 
condensation and referential symbols); R. Pranger, Action, Symbolism and Order 168-176 
(1968) (discussing types of political symbols); cf M. Eliade, The Two and the One 20 
(1965) (describing religious symbols that convey many different meanings). 

47. See A. Etzioni, Modern Organizations 52 (1964) ("[t|he subjects accept a ruling as 
justified because it agrees with a set of more abstract rules which they consider legitimate, 
and from which the ruling is 'derived' " ) . 

48. See C. Elder & R. Cobb, supra note 39, at 101; D. Easton, A Systems Analysis of 
Political Life 300 (1965); A. Miller, Social Change and Fundamental Law: America's 
Evolving Constitution 349 (1979) (Constitution as preserving fundamental values in times 
of social stress). But see Levinson, The Constitution in American Civil Religion, 1979 Sup. 
Ct. Rev. 123 (arguing that the Constitution's ambiguity might undercut its unifying 
function). 

49. Grey, The Constitution as Scripture, 37 Stan. L. Rev. 1, 3 (1984). 
50. Attanasio, supra note 10, at 1711; see also A. Miller, supra note 9, at 41-43. 
51. Lerner, supra note 9, at 1295-1296, 1298. 
52. R. Williams, American Society1: A Sociological Interpretation (1951), quoted in 

Levinson, supra note 48, at 124. 
53. See D. Beetham, Max Weber and the Theory1 of Modern Politics 122 (1974). 
54. Id., at 122. 
55. See, e.g., Levinson, supra note 48, at 125; Lerner, supra note 9, at 1295; Grey, 

supra note 49, at 3 (describing the Constitution as a source of national unity); Loewenstein, 
The Value of Constitutions in Our Revolutionary Age, in Constitutions and Constitutional 
Trends Since World War II (A. Zurcher ed.) 220 (1951) (symbolic value of constitutions). 

56. L. Tribe, Constitutional Choices 26 (1985). 
57. Developments in the Law: The Interpretation of State Constitutions, 95 Harv. L. 

Rev. 1324, 1353, 1355 (1982); P. Kauper, The State Constitution: Its Nature and Purpose 
13 (1971). 

58. Development in the Law, supra note 57, at 1353 (frequency of amendment of state 
constitutions); E. Cornwell, State Constitutional Conventions 5 (1975) (frequency of 
amendment and "wholesale" revisions of state constitutions); A. Sturm, The Development 
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of American State Constitutions, 12 Publius 57, 58-59, 75-76 (1982) (frequency of total 
revisions of state constitutions). 

59. L. Tribe, supra note 56, at 289 n. 43. Nor is this a new point. See Long, Tinkering 
with the Constitution, 24 Yale L. J. 573 (1915): "The federal constitution has so far been 
a fairly stable document. It has never been revised as a whole, and has been changed by 
amendment in only a few particulars. It has happily escaped the fate that has befallen the 
constitutions of the states. Not only are they subject to constant change, but they have long 
since ceased to be constitutions in a true sense. Instead of embodying broad general 
propositions of fundamental permanent law, they now exhibit the prolixity of a code and 
consist largely of mere legislation. No one now entertains any respect for a state consti
tution. It has little more dignity than an ordinary act of the legislature." 

60. I. Duchacek, Power Maps: Comparative Politics of Constitutions 5 (1973) ("[A] 
constitution is a chart of channels and courses open to political authorities for identifying 
and solving the major problems and stresses which confront their national community"); 
Casper, Guardians of the Constitution, 53 S. Cal. L. Rev. 773, 779 (1980) (use of 
constitutional principles in times of "social, psychological, and cultural strain"). 

61. See Bruff, Legislative Formality, Administrative Rationality, 63 Texas L. Rev. 
207, 216 (1984); R. Axelrod, The Evolution of Cooperation 7-10 (1984) (describing the 
"prisoner's dilemma problem"—that given uncertainty about the conduct of others, 
individuals will act to benefit themselves to the detriment of others). 

62. James M. Buchanan and Gordon Tullock have used public choice theory to explain 
why a constitution is desirable as a way of restraining individuals acting in their self-inter
est and of maximizing society's welfare. Their classic book The Calculus of Consent: 
Logical Foundations of Constitutional Democracy (1962) develops, with economic theory 
and mathematical proofs, support for my conclusions about the desirability of a consti
tution as a unifying device. 

63. C. Elder & R. Cobb, supra note 39, at 118. 
64. See J. Buchanan & G. Tullock, supra note 62, at 81-84 (describing why it is 

rational to have a constitution). 
65. See, e.g., Tushnet, supra note 26, at 1371 ("[Fundamental indeterminacy makes 

it impossible to connect that abstract r i g h t . . . to any particular outcome"); Moore, The 
Semantics of Judging, 54 S. Cal. L. Rev. 151, 181-202 (1981) (discussing problems in 
interpreting language, including ambiguity, metaphors, vagueness, and open texture); 
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 414-415 (1819) (inherent indeter
minacy of language). 

66. E. McWhinney, Constitution-Making: Principles, Process, Practice 9-10 (1981); 
see generally H. L. A. Hart, The Concept of Law 125 (1961); H. Kelman, The Pure 
Theory of Law 349 (1970) (inevitability of discretion in applying general rules to particular 
situations). 

67. Undoubtedly, much of current constitutional scholarship has been preoccupied with 
searching for ways of limiting judicial discretion and finding methods of decision making 
that yield determinate results in particular cases. In Chapter 6, I argue that this search is 
futile—that discretion is inherent in constitutional decision making and that no model can 
provide determinacy. 

68. M. Cappelletti & W. Cohen, Comparative Constitutional Law: Cases and Mate
rials 11 (1979) (describing constitutionalism as a Western phenomenon); see Geek, Ju
dicial Review of Statutes: A Comparative Survey of Present Institutions and Practices, 51 
Cornell L. Q. 250, 250-251 (1966) (describing increase in number of nations with con-
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stitutions since World War II); Friedrich, The Political Theory of the New Democratic 
Constitutions, in Constitutions and Constitutional Trends Since World War II 13-35 (A. 
Zurcher ed. 1955) (increasing number of nations relying on written constitutions to limit 
government). 

69. These certainly are not the only two countries that might be examined. For instance, 
Canada recently, in 1982, adopted a Charter of Rights, which is closely patterned after the 
U.S. Bill of Rights. However, it contains a clause that allows Parliament and the provinces 
to enact legislation exempt from the charter (section 33 permits this). Canada's Charter of 
Rights is thus a constitution in a very different sense than the U.S. Constitution that has as 
a primary feature its "entrenchment"—its difficulty of change. 

70. See Jalowicz, The Judicial Protection of Fundamental Rights under English Law, 
in The Cambridge—Tilburg Law Lectures 5 (B. Markesinis& J. Willemseds. 1980): "The 
United Kingdom, of which England forms a part, has no written constitution and there are 
no codes. . . . There is no legislative statement of constitutionally protected rights, there 
is not even much legislative statement of general principle such as is found in a continental 
code, and it is still rare—it was formerly unknown—for legal reasoning to take as its 
starting point the right of an individual with a view to deciding whether or not that right has 
been infringed." 

71. A. Dicey, Introduction to the Study of the Law of the Constitution 40 (I960); J. 
Jaconelli, Enacting a Bill of Rights 12 (1980); Ackerman & Charney, Canada at the 
Constitutional Crossroads, 34 U. Toronto L. J. 117, 118 (1984). 

72. Jalowicz, Fundamental Guarantees in Civil Litigation: England, in Fundamental 
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96. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) 594 (Frankfurter, 
J., concurring). 

97. See Miller, An Inquiry into the Relevance of the Intentions of the Founding 
Fathers, With Special Emphasis Upon the Doctrine of Separation of Powers, 27 Ark. L. 
Rev. 583, 600(1973). 
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116. Tigar, supra note 86, at 1142. 
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CHAPTER 6 

1. See Simon, The Authority of the Constitution and Its Meaning: A Preface to a 
Theory of Constitutional Interpretation, 58 S. Cal. L. Rev. 603, 606 (1985) (the search for 
ways of constraining justices has been the preoccupation of constitutional scholarship 
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Defense of an Imperfect Muddle, 94 Yale L. J. 821, 826 (1985) (describing position of 
liberal critics such as Tushnet); see also Tushnet, A Note on the Revival ofTextualism in 
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"traditions," or the "deep consensus." See text accompanying notes 40-47, infra, this 
chapter. 
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68. Ely, Democracy and the Right to Be Different, 56 N.Y.U. L. Rev. 397, 402 
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note 3, at 8-9. 

77. Earlier, in Chapter 5, I discussed why it was unlikely that the legislature would 
have produced numerous key reforms, such as desegregating the South, reapportioning 
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Poultry Corp. v. United States, 295 U.S. 495 (1935); United States v. E. C. Knight Co., 
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23. See, *.£., Coppage v. Kansas, 236 U.S. 1 (1915); Adair v. United States, 208 U.S. 
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