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33. In general, the same basic principles govern this question as those which the Court has
deemed applicable to the first question. That is to say, if a person, for a reason such as the
one stated above, is prevented from availing himself of the domestic legal remedies necessary
to assert a right which the Convention guarantees, he cannot be required to exhaust those
remedies. The state's obligation to guarantee such remedies, is, of course, unaffected by this
conclusion ...

35. It follows therefrom that where an individual requires legal representation and a
generalized fear in the legal community prevents him from obtaining such representation, the
exception set out in Article 46(2)(b) is fully applicable and the individual is exempted from the
requirement to exhaust domestic remedies.

36. The Court is of the opinion that, in the cases posited by the Commission, it is the
considerations outlined that render the remedies adequate and effective in accordance with
generally recognized principles of international law to which Article 46(1) refers; namely, remedies
‘suitable to address an infringement of a legal right and capable of producing the result for which
[they were] designed’ (Veldsquez Rodriguez Case, supra 23, paras. 64 and 66; Godinez Cruz Case,
supra 23, paras. 67 and 69, and Fairén Garbi and Solis Corrales Case, supra 34, paras. 88 and 91).

The merits phase

Once the Inter-American Commission on Human Rights has determined that the peti-
tion is admissible, it may seek to reach a friendly settlement between the parties. If that
fails or if there is no room for such a friendly settlement, the case proceeds to the merits
stage. The Commission investigates whether the violation alleged in the petition existed,
and if it arrives at the conclusion that such a violation has indeed occurred, it shall
‘draw up a report setting forth the facts and stating its conclusions’ (Art. 50 ACHR). This
report contains the proposals and recommendations of the Commission. It is transmitted
to the parties. This may lead to the issue being solved, either because a friendly settle-
ment is reached on the basis of the Commission’s report, or because the State agrees with
the conclusions and follows the recommendations of the Commission. If not, the case
may be transmitted to the Inter-American Court, either by the Commission or by the
State concerned, if this State is a party to the Convention. If the case is not presented to
Court, the Commission publishes a second report, as provided for in Article 51 ACHR:

American Convention on Human Rights, Article 51:

1. If, within a period of three months from the date of the transmittal of the report of the
Commission to the states concerned, the matter has not either been settled or submitted
by the Commission or by the state concerned to the Court and its jurisdiction accepted,
the Commission may, by the vote of an absolute majority of its members, set forth its
opinion and conclusions concerning the question submitted for its consideration.

2. Where appropriate, the Commission shall make pertinent recommendations and shall pre-
scribe a period within which the state is to take the measures that are incumbent upon it
to remedy the situation examined.
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3. When the prescribed period has expired, the Commission shall decide by the vote of an
absolute majority of its members whether the state has taken adequate measures and
whether to publish its report.

If the case is transmitted to the Court, the Court shall receive memorials from the
Commission, the representatives of the petitioner, and the State, all of which also take
part in the hearings. Article 63(1) ACHR describes the effect of a Court judgment find-
ing that the Convention has been violated:

American Convention on Human Rights, Article 63(1):

If the Court finds that there has been a violation of a right or freedom protected by this
Convention, the Court shall rule that the injured party be ensured the enjoyment of his right
or freedom that was violated. It shall also rule, if appropriate, that the consequences of the
measure or situation that constituted the breach of such right or freedom be remedied and
that fair compensation be paid to the injured party.

The supervision of compliance with the judgments of the Inter-American

Court of Human Rights

Apart from the compensatory damages it may award, the Court has no means under
the ACHR to enforce its judgments. It nevertheless took the initiative of requesting
States to report back about the measures taken to implement the judgments. Its power
to do so was occasionally challenged. In the Baena Ricardo et al. case (270 Workers
v. Panama), the Comité Panamefio por los Derechos Humanos denounced the State of
Panama before the Inter-American Commission on Human Rights for having laid off
270 public officials and union leaders who had taken part in several rallies against
the administration’s policies and to defend their labour rights, and were alleged by the
Government to have collaborated with a military uprising. After the employees were
dismissed, a law was passed under which any actions started by the workers to chal-
lenge their dismissal had to be lodged with courts dealing with administrative mat-
ters - instead of labour courts, as normally required by the applicable law. The actions
filed with the Supreme Court of Panama failed. After examining the petition and hav-
ing found it admissible, the Inter-American Commission of Human Rights transmitted
the case to the Inter-American Court of Human Rights. In a judgment of 2 February
2001, the Court concluded the State of Panama had violated the rights of freedom of
association, judicial guarantees and judicial protection, as well as the principles of
legality and freedom from ex post facto laws in detriment of the 270 workers. The Court
also stated that minimum due process guarantees set forth in Article 8(2) ACHR must
be observed in the course of an administrative procedure, as well as in any other pro-
cedure leading to a decision that may affect the rights of persons. The Court decided
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that the State had to reassign the workers to their previous positions and pay them the
outstanding wages.

Following its initial judgment on the merits, the Court adopted a series of decisions
on the measures adopted by Panama to comply with the judgment. However, Panama
soon took the view that by seeking to monitor compliance with its own judgment, the
Court ‘ha[d] interpreted its own judgment’, and that the stage of monitoring compliance
with judgment was ‘a post-judgment stage ... that did not fall within the judicial sphere
of the Court, but strictly within the political sphere’. The Court felt compelled to jus-
tify its practice of monitoring compliance with its judgments. It adopted the following
judgment on its competence:

Inter-American Court of Human Rights, Baena Ricardo et al. case (270 Workers v.
Panama), judgment on competence, 28 November 2003:

58. Panama has been a State Party to the Convention since June 22, 1978, and, in accordance
with Article 62 of this treaty, it accepted the contentious jurisdiction of the Court on May 9, 1990.
On February 2, 2001, the Court delivered judgment on merits, and the reparations and costs.

59. Given that this is the first time that a State Party in a case before the Inter-American
Court questions the competence of the Court to monitor compliance with its judgments, a
function carried out in all the cases on which judgment has been passed and invariably respected
by the States Parties, this Court considers it necessary to refer to the obligation of the States
to comply with the decisions of the Court in any case to which they are parties, and to the
competence of the Inter-American Court to monitor compliance with its decisions and issue
instructions and orders on compliance with the measures of reparations it has ordered.

60. When the Court has ruled on the merits and the reparations and costs in a case
submitted to its consideration, the State must observe the norms of the Convention that refer
to compliance with that judgment or those judgments. In accordance with the provisions of
Article 67 of the American Convention, the State must comply with the judgments of the Court
promptly and fully. Moreover, Article 68(1) of the American Convention stipulates that '[t]he
States parties to the Convention undertake to comply with the judgment of the Court in any case
to which they are parties'. The treaty obligation of the States Parties to comply promptly with
the Court's decisions binds all the State's powers and bodies.

(A) State obligations

(a) Pacta sunt servanda 61. The obligation to comply with the provisions of the Court's
decisions corresponds to a basic principle of the law on the international responsibility of

the State, which is supported by international case law; according to this, a State must
comply with its international treaty obligations in good faith (pacta sunt servanda) and ... as
established in Article 27 of the 1969 Vienna Convention on the Law of Treaties, a party may
not invoke the provisions of its internal law as justification for its failure to perform a treaty.
As regards execution of the reparations ordered by the Court in the sphere of domestic law,
the responsible State may not modify or fail to comply with them by invoking the provisions of
domestic law.

(b) Obligation to repair 62. The obligation to repair, all aspects of which (scope, nature,
methods and determination of the beneficiaries) are regulated by international law, may not be
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modified or not complied with by the State which has this obligation, by invoking provisions or
difficulties of domestic law ...
64. Article 63(1) ACHR [cited above] grants the Inter-American Court a wide margin of judicial
discretion to determine the measures that all the consequences of the violation to be repaired.
65. As the Court has stated, Article 63.1 of the Convention reproduces the text of a customary
law norm that is one of the fundamental principles of the law of the international responsibility
of States. And that is how this Court has applied it. When an unlawful act occurs that may
be attributed to the State, this entails the latter's international responsibility for violating an
international norm. Based on this responsibility, a new juridical relationship is born for the State
consisting in the obligation to make reparation.

(c) Scope of ‘effet utile' 66. The States Parties to the Convention must guarantee
compliance with treaty provisions and their effects (effet utile) at the level of their respective
domestic laws. This principle is applicable not only with regard to the substantive norms of

the human rights treaties (namely, those that contain provisions on protected rights), but also
with regard to the procedural norms, such as those referring to compliance with the decisions
of the Court (Articles 67 and 68(1) of the Convention). The provisions contained in the said
articles must be interpreted and applied so as to ensure that the protected guarantee is truly
practical and effective, recalling the special nature of human rights treaties and their collective
implementation.

67. Regarding the said principle of effet utile, in the Corfu Channel case, the International
Court of Justice reiterated what the Permanent Court of International Justice had said, to the
effect that: ... regarding the specific question on the competence pending decision, it may be
sufficient to observe that, when determining the nature and scope of a measure, the Court must
observe its practical effect instead of the predominant motive that it is believed inspired it
[Corfu Channel case, judgment of 9 April 1949: .C.J. Reports 1949, p. 24; and P.C.I.J, Advisory
Opinion No. 13 of July 23rd, 1926, Series B, No. 13, p. 19].

(B) Scope of the competence of the Court to determine its own competence

68. The Court, as any body with jurisdictional functions, has the authority inherent in its
attributions to determine the scope of its own competence (compétence de la compétence/
Kompetenz-Kompetenz). The instruments accepting the optional clause on obligatory jurisdiction
(Article 62(1) of the Convention) assume that the States submitting them accept the Court's right
to settle any dispute relative to its jurisdiction, such as the dispute in this case on the function of
monitoring compliance with its judgments. An objection or any other action of the State intended
to affect the competence of the Court has no consequence, because, in all circumstances, the
Court retains the compétence de la compétence, as it is master of its own jurisdiction ...

70. The Court cannot abdicate the prerogative to determine the scope of its own jurisdiction,
which is also an obligation imposed upon it by the American Convention in order to exercise its
functions according to Article 62(3) thereof. That provision reads as follows: ‘The jurisdiction of
the Court shall comprise all cases concerning the interpretation and application of the provisions
of th[e] Convention that are submitted to it, provided that the States Parties to the case
recognize or have recognized such jurisdiction, whether by special declaration ... or by a special
agreement.’

71. As the Courts has stated in its constant case law, acceptance of the contentious
jurisdiction of the Court is a binding clause that does not admit limitations that are not included
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expressly in Articles 62(1) and 62(2) of the American Convention. Given the fundamental
importance of this clause for the operation of the Convention's system of protection, it cannot
be subject to unanticipated limitations invoked by States Parties for reasons of domestic policy.

(C) Effectiveness of decisions on reparations

72. When it has determined the international responsibility of the State for violation of the
American Convention, the Court proceeds to order measures designed to remedy this violation.
Its jurisdiction includes the authority to administer justice; it is not restricted to stating the
law, but also encompasses monitoring compliance with what has been decided. It is therefore
necessary to establish and implement mechanisms or procedures for monitoring compliance
with the judicial decisions, an activity that is inherent in the jurisdictional function. Monitoring
compliance with judgments is one of the elements that comprises jurisdiction. To maintain
otherwise, would mean affirming that the judgments delivered by the Court are merely
declaratory and not effective. Compliance with the reparations ordered by the Court in its
decisions is the materialization of justice for the specific case and, ultimately, of jurisdiction; to
the contrary, the raison d'étre for the functioning of the Court would be imperiled.

73. The effectiveness of judgments depends on their execution. The process should lead to
the materialization of the protection of the right recognized in the judicial ruling, by the proper
application of this ruling.

74. Compliance with judgment is strongly related to the right to access to justice, which
is embodied in Articles 8 (Right to a Fair Trial) and 25 (Judicial Protection) of the American
Convention ...

77.The Court has established that the formal existence of remedies is not sufficient; these
must be effective; in other words, they must provide results or responses to the violations of
rights included in the Convention. In this respect, the Court has stated that: ... those remedies
that, owing to the general conditions of the country or even the particular circumstances of
a case, are illusory cannot be considered effective. This may occur, for example, when their
uselessness has been shown in practice, because the jurisdictional body lacks the necessary
independence to decide impartially or because the means to execute its decisions are lacking;
owing to any other situation that establishes a situation of denial of justice, as happens when
there is unjustified delay in the decision.’

78. '[T]he safeguard of the individual in the face of the arbitrary exercise of the power of the
State is the primary purpose of the international protection of human rights'; such protection
must be genuine and effective.

79. States have the responsibility to embody in their legislation and ensure due application
of effective remedies and guarantees of due process of law before the competent authorities,
which protect all persons subject to their jurisdiction from acts that violate their fundamental
rights or which lead to the determination of the latter's rights and obligations. However, State
responsibility does not end when the competent authorities issue the decision or judgment. The
State must also guarantee the means to execute the said final decisions.

80. In this respect, the Inter-American Court declared the violation of Article 25 of the
Convention in 'Five Pensioners' v. Peru, when it stated that the defendant State did not execute
the judgments issued by the domestic courts for a long period of time.

81. Likewise, when considering the violation of Article 6 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter ‘the European Convention’),
which embodies the right to a fair trial, the European Court established in Hornsby v. Greece,
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that: ... that right would be illusory if a Contracting State's domestic legal system allowed a
final, binding judicial decision to remain inoperative to the detriment of one party ... Execution
of a judgment given by any court must therefore be regarded as an integral part of the “trial”..."
(emphasis added).

82. In light of the above, this Court considers that, in order to comply with the right to access
to justice, it is not sufficient that a final ruling be delivered during the respective proceeding
or appeal, declaring rights and obligations, or providing protection to certain persons. It is also
necessary that there are effective mechanisms to execute the decisions or judgments, so that
the declared rights are protected effectively. The execution of such decisions and judgments
should be considered an integral part of the right to access to justice, understood in its broadest
sense, as also encompassing full compliance with the respective decision. The contrary would
imply the denial of this right.

83. The above-mentioned considerations are applicable to international proceedings before
the inter-American system for the protection of human rights. In the judgments on merits and
reparations and costs, the Inter-American Court decides whether the State is internationally
responsible and, when it is, orders the adoption of a series of measures of reparation to make the
consequences of the violation cease, guarantee the violated rights, and repair the pecuniary and
non-pecuniary damage produced by the violations. As previously stated (supra paras. 61 and 62),
the responsible States are obliged to comply with the provisions of the decisions of the Court and
may not invoke provisions of domestic law in order not to execute them. If the responsible State
does not execute the measures of reparations ordered by the Court at the domestic level, it is
denying the right to access to international justice.

(D) Legal grounds for monitoring compliance with the decisions of the Court

... 88.The American Convention does not establish a specific body responsible for monitoring
compliance with the judgments delivered by the Court, as provided for in the European
Convention [in which Article 46(2) ECHR provides that the Committee of Ministers of the Council
of Europe, composed of the Foreign Affairs Ministers of the Council of Europe Member States

or their delegates, monitors the execution of the judgments of the European Court of Human
Rights]. When the American Convention was drafted, the model adopted by the European
Convention was followed as regards competent bodies and institutional mechanisms; however, it
is clear that, when regulating monitoring compliance with the judgments of the Inter-American
Court, it was not envisaged that the OAS General Assembly or the OAS Permanent Council would
carry out a similar function to the Committee of Ministers in the European system.

... 90. [On the basis of the preparatory works of the American Convention on Human Rights,
t]he Court considers that, when adopting the provisions of Article 65 of the Convention [according
to which: "To each regular session of the General Assembly of the Organization of American States
the Court shall submit, for the Assembly's consideration, a report on its work during the previous
year. It shall specify, in particular, the cases in which a state has not complied with its judgments,
making any pertinent recommendations’], the intention of the States was to grant the Court the
authority to monitor compliance with its decisions, and that the Court should be responsible
for informing the OAS General Assembly, through its annual report, of the cases in which the
decisions of the Court had not been complied with, because it is not possible to apply Article 65 of
the Convention unless the Court monitors compliance with its decisions.

... 92. According to the provisions of Article 62(1) of the Convention, the Court has jurisdiction
in all matters relating to the interpretation or application of the American Convention ...
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93. From this, it is evident that, the matters relating to the application of the Convention
encompass everything related to monitoring compliance with the judgments of the Court. It is
obvious that, in the issues related with the application of the Convention, is included everything
referring to the monitoring of the compliance of the judgments of the Court.

94. Article 31(1) of the 1969 Vienna Convention on the Law of Treaties states that: ‘A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.’

95. Moreover, Article 29(a) of the American Convention establishes that no provision
of the Convention shall be interpreted as permitting any State Party, group, or person to
suppress the enjoyment or exercise of the rights and freedoms recognized in the Convention
or to restrict them to a greater extent than is provided for therein. An interpretation of the
American Convention that did not allow any body to monitor compliance with judgments by
the responsible States would run counter to the goal and purpose of this treaty, which is the
effective protection of human rights, and would deprive all the beneficiaries of the Convention
of the guarantee of protection of those rights by the actions of its jurisdictional body, and the
consequent execution of the latter's decisions. Allowing States to comply with the reparations
ordered in the judgments without adequate monitoring would be equal to leaving the execution
of the Court's decisions to their free will.

... 101. In order to comply with the mandate established in [the Convention] to monitor
compliance with the commitment assumed by the States Parties to ‘comply with the judgment
of the Court in any case to which they are parties' (Article 68(1) of the Convention) and, in
particular, to inform the OAS General Assembly of the cases in which ‘a State has failed to
comply with the Court's ruling’, the Court must first know the degree of compliance with its
decisions. To this end, the Court must monitor that the responsible States comply effectively
with the reparations ordered by the Court, before advising the OAS General Assembly that they
have failed to comply with a ruling.

102. Moreover, the Court's authority to monitor compliance with its judgments and the
procedure adopted to this end, are also grounded in the constant and standard practice of
the Court and in the resulting opinio juris communis of the States Parties to the Convention,
with regard to whom the Court has issued various orders on compliance with judgment. The
opinio juris communis means the expression of the universal juridical conscience through the
observance, by most of the members of the international community, of a determined practice
because it is obligatory. This opinio juris communis has been revealed because these States
have shown a general and repeated attitude of accepting the monitoring function of the Court,
which has been clearly and amply demonstrated by their presentation of the reports that the
Court has asked for, and also their compliance with the decisions of the Court when giving them
instructions or clarifying aspects on which there is a dispute between the parties regarding
compliance with reparations.

103. Moreover, in all the cases before the Court, the Inter-American Commission and the
victims or their legal representatives have accepted its monitoring function, have forwarded
their comments on the reports submitted by the States to the Court, and have abided by the
decisions of the Court regarding compliance with judgment. Thus, the activity of the Court and
the conduct of both the States, and the Inter-American Commission and the victims or their legal
representatives, have been complementary in relation to monitoring compliance with judgments,
so that the Court has exercised the function of carrying out this monitoring and, in turn, the
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States, the Inter-American Commission and the victims or their legal representatives have
respected the decisions issued by the Court in the exercise of this supervisory function.

104. Contrary to what Panama has affirmed (supra para. 54(e)), as regards the lapse of
time required in order to consider that constant practice exists, this Court considers that the
important point is that the practice is observed without interruption and constantly, and that
it is not essential that the conduct should be practiced over a specific period of time. This is
how it has been understood by international legal writings and case law [North Sea Continental
Shelf, judgment, I.C.J. Reports 1969, paras. 73 and 74; and Free City of Danzig and International
Labour Organization, Advisory Opinion, 1930, P.C.I.J., Collection of Advisory Opinions, Series
B-No. 18, pp. 12-13]. International case law has even recognized the existence of customary
norms that were developed over very short periods [Free City of Danzig and International Labour
Organization, cited above, pp. 12-13].

(E) Procedure applied to monitoring compliance with the decisions of the Court

105. Neither the American Convention, nor the Statute and Rules of Procedure of the Court
indicate a procedure that should be observed for monitoring compliance with the judgments
delivered by the Court, or with regard to other matters, such as urgent and provisional measures.
The Court has carried out this monitoring using a written procedure, which consists in the
responsible State presenting the reports that the Court requests, and the Inter-American
Commission and the victims or their legal representatives forwarding comments on these
reports. Likewise, with regard to the stage of monitoring compliance with judgments, the

Court has adopted the constant practice of issuing orders or sending communications to the
responsible State in order, inter alia, to express its concern in relation to aspects of the judgment
pending compliance, to urge the State to comply with the Court's decisions, to request detailed
information on the measures taken to comply with specific measures of reparation, and to
provide instructions for compliance, as well as to clarify aspects relating to execution and
implementation of the reparations about which there is a dispute between the parties.

106. This written procedure allows the Courts to monitor compliance with its judgments and
guarantees respect for the adversarial principle, since both the State and the Inter-American
Commission and the victims or their legal representatives are able to provide the Court with all
the information they deem relevant concerning compliance with the Court's decisions. Hence,
the Court does not issue an order or, through another act, consider the status of compliance
with its judgment without first examining the reports presented by the State and the respective
comments forwarded by the Commission and the victims or their legal representatives. However,
it should be explained that, although the stage of monitoring compliance with judgment has
been developed through this written procedure and a public hearing has never been convened
during this stage, if, in the future, the Court considers it appropriate and necessary, it can
convene the parties to a public hearing to listen to the arguments on compliance with the
judgment. There is no provision in the Convention or in the Statute and the Rules of Procedure
of the Court that requires the latter to hold public hearings to decide on the merits of a case and
order reparations, so it may be inferred that neither is it necessary to hold hearings to consider
compliance with judgments, unless the Court considers it essential.

107. Since it issued its first judgments on reparations in 1989, the Court has monitored
compliance with the judgments delivered in the contentious cases through this written
procedure constantly and without interruption - even in the cases in which the defendant States
acknowledged their international responsibility — and, to this end, has issued communications
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and orders on compliance with its judgments in all the cases, in order to ensure the full and
effective implementation of its decisions ...

109. [Alnother example that reveals the acceptance by the States of the competence of the
Court to monitor compliance with its decisions occurred when a State consulted the Court about
whether filing the investigation into the facts that constituted the matter of the case at the
domestic level relieved it of the responsibility established in the Court's judgment. In its reply
to this State communication, the Court decided that the State must ‘continue to investigate
the facts and prosecute and punish those responsible; consequently, reopening the respective
judicial proceeding'.

(F) Position of the OAS General Assembly on monitoring compliance

with the decisions of the Court

110. [A]s of the very first cases heard by the Court, when presenting its annual report, the Court
has informed the OAS General Assembly of the procedure followed to monitor compliance with
judgments and their compliance status. If monitoring compliance with the judgments of the
Court were the 'exclusive [competence] of the General Assembly of the Organization of American
States' [as alleged by Panamal], this political body would already have ruled in this respect,

and this has not happened. It is not possible to suppose that, since 1989, the Court has been
exercising a function that belongs to the maximum political body of the OAS and that the latter,
knowing this, has allowed it ...

114. Consequently, the OAS General Assembly's position concerning monitoring compliance
with the judgments of the Court has been to consider that this supervision falls under the
authority of the Court and that the latter should indicate the cases in which a State has not
complied with its judgments in its annual report ...

(G) Acceptance by the State of the authority of the Court to monitor

compliance with its decisions

... 121. The Court observes that the State first questioned its competence to monitor compliance
with its judgments more than two years after the Court had delivered the judgment on merits
and reparations and costs - in which it stated that it would monitor compliance with the
judgment. Since that judgment was rendered, Panama has presented 14 briefs on compliance
with that decision to the Court ..., in which it has kept the Court informed about the different
measures taken in order to comply with this judgment of the Court. Likewise, the State has
manifested 'its intention to comply with the judgment of February 2, 2001". After the Court
had issued a second order, in which it referred to the general parameters that the State should
respect when complying with the reparations ordered in this case, Panama questioned the
Court's competence to monitor compliance with its decisions. However, it in no way questioned
the first order issued by the Court.

122. Even though Panama submitted two briefs ... in which it contested the Court's
competence to monitor compliance with its judgments, in these same briefs, the State informed
the Court about different measures taken to comply with the decisions of the Court ...

124. Furthermore, Panama not only complied with its obligation to present reports to the
Court and carry out acts that reveal its acknowledgment of the Court's monitoring function, but
also it never mentioned its disagreement about the meaning or scope of the judgment delivered
in this case; specifically with regard to the Court's competence to monitor compliance with this
judgment and, accordingly, it abstained from filing a request for interpretation of judgment.
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125. [Alccording to Article 67 of the Convention: ‘The judgment of the Court shall be final and
not subject to appeal. In case of disagreement as to the meaning or scope of the judgment, the
Court shall interpret it at the request of any of the parties, provided the request is made within
ninety days from the date of notification of the judgment.’ [lln paragraph 213 of the judgment of
February 2, 2001, the Court 'reserve[d] the power to supervise the overall compliance with th[e]
judgment’, and in the tenth operative paragraph of this judgment ‘it decided[d] that it [would]
supervise compliance with th[e] judgment ...

126. After examining the measures taken by the State in its different briefs, the Court
concludes the following: (a) although it had the authority to request an interpretation of
the judgment, owing to disagreement on the meaning and scope of the provisions relating
to the Court's competence to monitor compliance with the judgment, the State did not use
the procedural measures established in Article 67 of the Convention; (b) the State presented
numerous reports on compliance with the judgment; (c) the State did not contest the first
order issued by the Court on compliance with the judgment of June 21, 2002 ...; (d) the
constant conduct of the State implied a recognition of the Court's authority to monitor
compliance with the judgment on merits and reparations and costs delivered in this case; (e)
Panama only contested the Court's authority to monitor compliance with its judgments after
the Court issued a second order on compliance with judgment on November 22, 2002. It is
worth emphasizing that this occurred two years after delivery of the judgment on merits and
reparations and costs in the case; and (f) despite questioning the Court's monitoring function,
the State has continued to provide the Court with information on the measures taken to
comply with its judgment, which reveals its recognition of the Court's competence to monitor
compliance with its decisions.

127. In conclusion, the Court considers that there is no doubt that the State's conduct reveals
that it recognized the Court's competence to monitor compliance with its decisions, and, in
consequence, it has behaved thus during almost all the monitoring procedure.

IV Conclusions with regard to monitoring compliance with the decisions of the Court
128. The Court, like any body with jurisdictional functions, has the authority, inherent in

its attributions, to determine the scope of its own competence, and also of its orders and
judgments, and compliance with the latter cannot be left to the discretion of the parties,
because it would be inadmissible to subordinate the mechanism established in the American
Convention to restrictions that make the Court's function and, consequently, that of the human
rights protection system embodied in the Convention inoperable.

129. Monitoring compliance with judgments is one of the elements of jurisdiction. The
effectiveness of the judgments depends on compliance with them.

130. Likewise, compliance with the decisions and judgments should be considered an integral
part of the right of access to justice, understood it is broadest sense. The contrary would
presume the very denial of this right. If the responsible State does not execute the measures
of reparation ordered by the Court at the national level, this would deny the right of access to
international justice.

131. The Court has the authority inherent in its jurisdictional function to monitor compliance
with its decisions. The States undertake to comply with ‘the judgment of the Court in any case to
which they are parties', according to Article 68(1) of the Convention. To this end, the State must
ensure implementation at the national level of the Court's decisions in its judgments.

132. The Court has the authority inherent in its jurisdictional function to issue, at the request
of a party or motu proprio, instructions for the compliance with and implementation of the
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2.3

measures of reparation that it has ordered, so as to comply effectively with the function of
supervising genuine compliance with its decisions. The decisions issued by the Court in the
procedure for monitoring compliance relate directly to the reparations ordered by the Court, so
that they do not modify its judgments, but clarify their scope in light of the State's conduct, and
try to ensure that compliance and implementation of the reparations is carried out as indicated
in the said decisions and so as to best protect human rights.

133. The legal grounds for the competence of the Inter-American Court to monitor compliance
with its decisions are established in Articles 33, 62(1), 62(3) and 65 of the Convention, and also in
Article 30 of the Statute of the Court. The Court must exercise the authority that is inherent and
non-discretional in its attributions to monitor compliance with its decisions, in order to comply
with the mandate established in the said norms of the American Convention, specifically in order
to comply with the provisions of Article 65 of the Convention, in order to inform the General
Assembly when a State fails to comply with its decisions.

134. Monitoring compliance with the orders of the Court implies, first, that the Court requests
information from the State on the activities carried out to ensure this compliance, and also to
receive the comments of the Commission and the victims or their legal representatives. When
the Court has this information, it can assess whether its decisions have been complied with,
guide the corresponding actions of the State, and comply with its obligation to inform the
General Assembly in the terms of Article 65 of the Convention.

135. The position of the OAS General Assembly on the monitoring of compliance with the
judgments of the Court has been to consider that this monitoring is a function of the Court itself ...

137. The conduct of the Panamanian State implies recognition of the Court's authority to
monitor compliance with its decisions, and the objection that the State now makes to this
authority, to the detriment of the general principle of legal certainty, is inadmissible. Furthermore,
the States Parties to the Convention with regard to whom the Court has issued orders on
compliance with judgment have established an opinio juris communis by exhibiting a general and
repeated attitude of acceptance of the Court's monitoring function (supra para. 102).

138. For the above reasons, this Court has the authority to continue monitoring full
compliance with the judgment of February 2, 2001, in the Baena Ricardo et al. case.

The approach of the Inter-American Court of Human Rights

Perhaps the most remarkable feature of the Inter-American Court of Human Rights,
however, resides in its original understanding of its role in the development of inter-
national human rights law, particularly under the influence of Judge Cancado Trindade,
a member of the Court 1995-2008 and its President 1999-2004. The following excerpts
of the case law offer a good exposition of this philosophy:

Inter-American Court of Human Rights, The Right to Information on Consular
Assistance within the Framework of the Guarantees of Due Process of Law,
Advisory Opinion 0C-16/99 of 1 October 1999, Series A No. 16, para. 115:

The corpus juris of international human rights law comprises a set of international instruments
of varied content and juridical effects (treaties, conventions, resolutions and declarations). Its
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dynamic evolution has had a positive impact on international law in affirming and building up
the latter's faculty for regulating relations between States and the human beings within their
respective jurisdictions. This Court, therefore, must adopt the proper approach to consider
this question in the context of the evolution of the fundamental rights of the human person in
contemporary international law.

Inter-American Court of Human Rights, Juridical Condition and Rights of the
Undocumented Migrants, Advisory Opinion OC-18/03 of 17 September 2003,
requested by the Union of Mexican States - concurring opinion of Judge Antdnio
Augusto Cancado Trindade:

[Mexico requested, in substance, whether an American State could establish in its labour
legislation a differential treatment between legal residents or citizens, on the one hand,
undocumented migrant workers, on the other hand, in the enjoyment of their labour rights. The
request also questioned the Court about 'the status that the principles of legal equality, non-
discrimination and equal and effective protection of the law have achieved in the context of
the progressive development of international human rights law and its codification'. The Court
concludes, unanimously, that ‘the fundamental principle of equality and non-discrimination
forms part of general international law, because it is applicable to all States, regardless of
whether or not they are a party to a specific international treaty. At the current stage of the
development of international law, the fundamental principle of equality and non-discrimination
has entered the domain of jus cogens.' In addition, ‘the fundamental principle of equality and
non-discrimination, which is of a peremptory nature, entails obligations erga omnes of protection
that bind all States and generate effects with regard to third parties, including individuals". It
takes the view that ‘the migratory status of a person cannot constitute a justification to deprive
him of the enjoyment and exercise of human rights, including those of a labor-related nature’,
and that the State is under an obligation to protect workers from discrimination. In the ‘Epilogue’
to his concurring opinion, the President of the Court, Judge Antonio Augusto Cancado Trindade,
explains thus the underlying philosophy of the opinion:]

86. The fact that the concepts both of the jus cogens and of the obligations (and rights) erga
omnes already integrate the conceptual universe of International Law discloses the reassuring
and necessary opening of this latter, in the last decades, to certain superior and fundamental
values. This significant evolution of the recognition and assertion of norms of jus cogens and
erga omnes obligations of protection ought to be fostered, seeking to secure its full practical
application, to the benefit of all human beings. Only thus shall we rescue the universalist vision
of the founding fathers of the droit des gens, and shall we move closer to the plenitude of the
international protection of the rights inherent to the human person. These new conceptions
impose themselves in our days, and, of their faithful observance, in my view, will depend in great
part the future evolution of the present domain of protection of the human person, as well as,
ultimately, of the International Law itself as a whole.

87. It is not the function of the jurist simply to take note of what the States do, particularly
the most powerful ones, which do not hesitate to seek formulas to impose their ‘will’, including
in relation to the treatment to be dispensed to the persons under its jurisdiction. The function
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of the jurist is to show and to tell what the Law is. In the present Advisory Opinion ..., the
Inter-American Court of Human Rights has determined, firmly and with clarity, what the Law

is. This latter does not emanate from the inscrutable ‘will' of the States, but rather from human
conscience. General or customary international law emanates not so much from the practice of
States (not devoid of ambiguities and contradictions), but rather from the opinio juris communis
of all the subjects of International Law (the States, the international organizations, and the
human beings). Above the will is the conscience.

88. The fact that, despite all the sufferings of past generations, persist in our days new
forms of exploitation of man by man, - such as the exploitation of the labour force of the
undocumented migrants, forced prostitution, the traffic of children, forced and slave labour,
amidst a proved increase of poverty and social exclusion and marginalization, the uprootedness
and family disruption, - does not mean that ‘requlation is lacking' or that Law does not exist.

It rather means that Law is being ostensibly and flagrantly violated, from day to day, to the
detriment of millions of human beings, among whom the undocumented migrants all over

the world. In reacting against these generalized violations of the rights of the undocumented
migrants, which affront the juridical conscience of humankind, the present Advisory Opinion of
the Inter-American Court contributes to the current process of the necessary humanization of
International Law.

89. In so doing, the Inter-American Court bears in mind the universality and unity of the
human kind, which inspired, more than four and a half centuries ago, the historical process of
formation of the droit des gens. In rescuing, in the present Advisory Opinion, the universalist
vision which marked the origins of the best doctrine of International Law, the Inter-American
Court contributes to the construction of the new jus gentium of the XXlst century, oriented by
the general principles of law (among which the fundamental principle of equality and non-
discrimination), characterized by the intangibility of the due process of law in its wide scope,
crystallized in the recognition of jus cogens and instrumentalized by the consequent obligations
erga omnes of protection, and erected, ultimately, on the full respect for, and guarantee of, the
rights inherent to the human person.

3 THE AFRICAN SYSTEM OF PROTECTION OF HUMAN
AND PEOPLES' RIGHTS

Although the African Union (AU) (until 2002 the Organization of African Unity) has
other achievements in the area of human rights (see chapter 1, section 2.3.), the focus
here will be on the African Charter on Human and Peoples’ Rights and its Protocol on
the Rights of Women in Africa (the latter, which entered into force in 2005, is subject to
the same monitoring mechanisms as the Charter itself). The circumstances in which the
Charter was adopted in 1981 have already been recalled. The Charter entered into force
on 21 October 1986, and the African Commission on Human and Peoples’ Rights began
functioning in 1987. In 1998, the African system of human rights protection was further
strengthened by the adoption of the Protocol to the African Charter on the Establishment
of an African Court on Human and Peoples’ Rights. The Protocol entered into force on
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3.1

(a)

25 January 2004, but the setting up of the new Court proceeded slowly, in no small part
because of discussions about the merger of the African Court on Human and Peoples’
Rights and the Court of Justice established by the Constitutive Act of the African Union,
the principle of which was agreed by the AU Assembly of Heads of State and Government
in July of that same year: the 2008 Protocol on the Statute of the African Court of Justice
and Human Rights provides for the merger, in the future, of the two judicial bodies.

The African Commission on Human and Peoples’ Rights

The Commission comprises eleven commissioners, elected by the Assembly of Heads
of State and Government for six-year terms and serving in their personal capacity
(Arts. 31-32 of the Charter). They meet for two annual sessions of fifteen days each, in
addition to which they have held extraordinary sessions on rare occasions (four such
extraordinary sessions were held over twenty years, most recently in February 2008).
The functions of the Commission may be described as falling under three categories,
although these are not water-tight and a number of activities of the Commission serve
simultaneously more than one of these functions.

Promoting human and peoples’ rights
The Commission has among its duties to ‘promote Human and Peoples’ Rights’, a task
which the Charter describes as comprising in particular:

African Charter on Human and Peoples’ Rights (Banjul Charter)
(1981), Art. 45(1):

(a) To collect documents, undertake studies and researches on African problems in the field
of human and peoples' rights, organize seminars, symposia and conferences, dissemin-
ate information, encourage national and local institutions concerned with human and
peoples' rights, and should the case arise, give its views or make recommendations to
Governments.

(b) To formulate and lay down, principles and rules aimed at solving legal problems
relating to human and peoples' rights and fundamental freedoms upon which African
Governments may base their legislations.

(c) Co-operate with other African and international institutions concerned with the
promotion and protection of human and peoples' rights.

The Commission has been inventive in fulfilling these promotional duties. It has, for
instance, appointed thematic Special Rapporteurs, following the practice of the UN
Commission on Human Rights or the Inter-American Commission on Human Rights, on
issues such as prisons and conditions of detention in Africa, human rights defenders
in Africa, refugees and displaced persons in Africa, or the rights of women in Africa.
It has created thematic working groups such as the Working Group on Economic,
Social and Cultural Rights in Africa, the Working Group on the Death Penalty, or the
Working Group on the Situation of Indigenous Peoples/Communities in Africa. And
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(b)
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it has adopted a number of resolutions, similar in kind to the general comments or
recommendations adopted by the UN human rights treaty bodies, providing the States
parties to the Charter with an authoritative reading of their obligations under this
instrument. The low visibility of the African Commission, however, which stems to a
large extent from the lack of publicity of its reports and decisions, has constituted a
major obstacle not only to the enforcement of its recommendations to States, but also
to the effectiveness of its promotional efforts (see M. Killander, ‘Confidentiality versus
Publicity: Intepreting Article 59 of the African Charter on Human and Peoples’ Rights’,
African Human Rights Law Journal, 6, No. 2 (2006), 572).

Providing an authoritative interpretation of the Charter

The Commission is also empowered under Article 45(3) of the Charter to provide an
interpretation of the Charter ‘at the request of a State party, an institution of the OAU
[now the AU] or an African Organization recognized by the OAU". Although this com-
petence was used only on one occasion, the resulting Advisory Opinion, which con-
cluded that the draft of the UN Declaration on the rights of indigenous peoples was
compatible with the African Charter on Human and Peoples’ Rights, is credited for
having convinced the African Governments to support the Declaration towards which,
initially, they were sceptical (see Advisory Opinion of the African Commission on
Human and Peoples’ Rights on the UN Declaration on the Rights of Indigenous Peoples,
adopted by the African Commission on Human and Peoples’ Rights at its forty-first
ordinary session, Accra, Ghana, May 2007).

Protecting human and peoples' rights

The Commission may also ‘ensure the protection of human and peoples’ rights’, as stipu-
lated by Article 45(2) of the Charter. It is the protective function of the Commission which
it has exercised most effectively. The Commission has occasionally conducted fact-find-
ing missions in countries after receiving allegations of serious human rights violations, in
order to investigate such allegations, publishing recommendations addressed to the State
concerned about how to improve the situation of human rights. As provided for by Article
62 of the African Charter, it also receives reports submitted by States every two years, on
the basis of which it adopts concluding observations containing recommendations to the
State concerned. This function has been gaining in importance over the years: accord-
ing to one observer, ‘States in Africa are now taking seriously the work of the African
Commission, as is evident in the increasingly high-ranking state officials who person-
ally present, thoroughly engage, and respond to queries as well as points of clarifications
during state reporting’ (G. M. Wachira, African Court on Human and Peoples’ Rights: Ten
Years on and Still no Justice (Minority Rights Group, African Centre for Democracy and
Human Rights Studies, and Centre for Minority Rights Development, 2008, p. 10)).

The Commission also exercises its protective function by considering any communi-
cations submitted by individuals or non-governmental organizations or States. Indeed,
quite remarkably, the Charter provides for the possibility of inter-State communi-
cations, without it being necessary for the State concerned to have made a separate
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declaration accepting this competence of the Commission (Arts. 47-53 of the Charter).
As to individual communications, they may be filed not only by the direct victims of
the violation denounced or by their duly mandated representatives, but by any individ-
ual or organization, without it being necessary to demonstrate that the victims directly
affected are unable to file the complaint themselves. In practice therefore, most com-
munications filed with the Commission were authored by non-governmental organi-
zations, including, in a significant proportion of cases, northern-based international
non-governmental organizations (such as the UK-based Interights). The Commission
has thus adopted a broad reading of Article 56 of the Charter, which lists the condi-
tions of admissibility of communications. This is also reflected in its interpretation of
the condition according to which communications will only be admissible if they are
sent ‘after exhausting local remedies, if any, unless it is obvious that this procedure is
unduly prolonged’ (Art. 56(5) of the Charter).

African Commission on Human and Peoples’ Rights, Purohit and Moore v. Gambia,
Comm. No. 241/2001 (2003):

[The complainants are mental health advocates, submitting the communication on behalf of
patients detained at Campama, a Psychiatric Unit of the Royal Victoria Hospital, and existing

and 'future’ mental health patients detained under the Mental Health Acts of the Republic of

the Gambia. They allege that legislation governing mental health in the Gambia is outdated.
Specifically, they allege that the Lunatics Detention Act (the instrument governing mental health)
contains no definition of who is a lunatic, and that there are no provisions and requirements
establishing safeguards during the diagnosis, certification and detention of the patient. They

also allege that the Psychiatric Unit is overcrowded, that there is no requirement of consent to
treatment or subsequent review of continued treatment, and that there exists no independent
examination of administration, management and living conditions within the Unit itself. According
to the complainants, there is no provision for legal aid and the Act does not make provision for

a patient to seek compensation if his/her rights have been violated. The African Commission
concludes that the communication is admissible, since the victims of the alleged violations do
not have an effective remedy at their disposal. It takes into account the fact that those people
represented in the communication ‘are likely to be people picked up from the streets or people
from poor backgrounds and as such it cannot be said that the remedies available in terms of the
Constitution are realistic remedies for them in the absence of legal aid services';]

24. Article 56 of the African Charter governs admissibility of communications brought
before the African Commission in accordance with Article 55 of the African Charter. All of
the conditions of this Article are met by the present communication. Only Article 56(5), which
requires that local remedies be exhausted, necessitates close scrutiny ...

25. The rule requiring exhaustion of local remedies as a condition of the presentation of a
complaint before the African Commission is premised on the principle that the Respondent State
must first have an opportunity to redress by its own means within the framework of its own
domestic legal system, the wrong alleged to have been done to the individual.

26. The Complainants submit that they could not exhaust local remedies because there are
no provisions in the national laws of the Gambia allowing for the Complainants to seek remedies
where a violation has occurred.
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27.The Respondent State concedes that the Lunatics Detention Act does not contain any
provisions for the review or appeal against an order of detention or any remedy for detention
made in error or wrong diagnosis or treatment. Neither do the patients have the legal right
to challenge the two separate Medical Certificates, which constitute the legal basis of their
detention.

28. The Respondent State submits that in practice patients found to be insane are informed
that they have a right to ask for a review of their assessment. The Respondent State further
states that there are legal provisions or procedures within the Gambia that such a vulnerable
group of persons could have utilised for their protection. Section 7(d) of the Constitution
of the Gambia recognises that Common Law forms part of the laws of the Gambia. As such,
Respondent State argues, the Complainants could seek remedies by bringing an action in tort for
false imprisonment or negligence where a patient held at Campama Psychiatric Unit is wrongly
diagnosed.

29. The Respondent State further submits that patients detained under the Lunatics Detention
Act have every right to challenge the Act in a Constitutional Court claiming that their detention
under that Act deprives them of their right to freedom of movement and association as provided
for under the Gambian Constitution.

30. The concern raised in the present communication is that in the Gambia, there are no
review or appeal procedures against determination or certification of one's mental state for both
involuntary and voluntary mental patients. Thus the legislation does not allow for the correction
of an error assuming a wrong certification or wrong diagnosis has been made, which presents a
problem in this particular case where examination of the said mental patients is done by general
practitioners and not psychiatrists. So if an error is made and there is no avenue to appeal or
review the medical practitioners' assessment, there is a great likelihood that a person could be
wrongfully detained in a mental institution.

31. Furthermore, the Lunatics Detention Act does not lay out fixed periods of detention for
those persons found to be of unsound mind, which, coupled with the absence of review or appeal
procedures could lead into a situation where a mental patient is detained indefinitely.

32.The issue before the African Commission is whether or not there are domestic remedies
available to the Complainants in this instance.

33. The Respondent State indicates that there are plans to amend the Lunatics Detention Act,
which, in other words is an admission on part of the Respondent State that the Act is imperfect
and would therefore not produce real substantive justice to the mental patients that would be
detained.

34. The Respondent State further submits that even though the Act itself does not provide
review or appeal procedures, there are legal procedures or provisions in terms of the constitution
that the Complainants could have used and thus sought remedies in court. However, the
Respondent State has informed the African Commission that no legal assistance or aid is availed
to vulnerable groups to enable them access the legal procedures in the country. Only persons
charged with Capital Offences get legal assistance in accordance with the Poor Persons Defence
(Capital Charge) Act.

35. In the present matter, the African Commission cannot help but look at the nature of people
that would be detained as voluntary or involuntary patients under the Lunatics Detention Act
and ask itself whether or not these patients can access the legal procedures available (as stated
by the Respondent State) without legal aid.
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36. The African Commission believes that in this particular case, the general provisions in law
that would permit anybody injured by another person's action are available to the wealthy and
those that can afford the services of private counsel. However, it cannot be said that domestic
remedies are absent as a general statement - the avenues for redress are there if you can afford it.

37. But the real question before this Commission is whether looking at this particular category
of persons the existent remedies are realistic. The category of people being represented in
the present communication are likely to be people picked up from the streets or people from
poor backgrounds and as such it cannot be said that the remedies available in terms of the
Constitution are realistic remedies for them in the absence of legal aid services.

38. If the African Commission were to literally interpret Article 56(5) of the African Charter, it
might be more inclined to hold the communication inadmissible. However, the view is that, even
as admitted by the Respondent State, the remedies in this particular instance are not realistic for
this category of people and therefore not effective and for these reasons the African Commission
declares the communication admissible.

[On the merits, the Commission finds the Gambia in violation of a number of provisions of the
African Charter. It 'strongly urges' the Gambian Government to ‘repeal the Lunatics Detention
Act and replace it with a new legislative regime for mental health in the Gambia compatible
with the African Charter on Human and Peoples' Rights and International Standards and Norms
for the protection of mentally ill or disabled persons as soon as possible’, and in the interim, to
create ‘an expert body to review the cases of all persons detained under the Lunatics Detention
Act and make appropriate recommendations for their treatment or release’; and to ‘provide
adequate medical and material care for persons suffering from mental health problems in the
territory of the Gambia'].

The Commission proceeds to examine the merits of the communications it receives hav-
ing decided on their admissibility. The African Charter on Human and Peoples’ Rights
contains no provisions on the implementation of the findings of the Commission. Well-
informed and perceptive commentators have identified this as a particularly weak
aspect of the protective mandate of the Commission (F. Viljoen and L. Louw, ‘The Status
of the Findings of the African Commission: From Moral Persuasion to Legal Obligation’,
Journal of African Law, 48 No. 1 (2004), 1;F. Viljoen and L. Louw, ‘State Compliance with
the Recommendations of the African Commission on Human and Peoples’ Rights, 1993-
2004°, American Journal of International Law, 101 (2007), 1; F. Viljoen, ‘The African
Regional Human Rights System’ in C. Krause and M. Scheinin (eds.), International
Protection of Human Rights: a Textbook (Turku: Abo Akademi University Institute for
Human Rights, 2009), p. 503 at p. 512; and, for a proposal from two former employ-
ees of the African Commission, arguing in favour of a strengthened role of the AU’s
Assembly of Heads of State and Government or of the African Court in the enforce-
ment of the decisions of the Commission, see G. M. Wachira and A. Ayinla, ‘Twenty
Years of Elusive Enforcement of the Recommendations of the African Commission on
Human and Peoples’ Rights: a Possible Remedy’, African Human Rights Law Journal, 6,
No. 2 (2006), 465). This is further compounded by the fact that the Commission exam-
ines communications in private sessions, and no information about the Commission’s
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3.2

treatment of them may be made public before its annual report of activities is presented
to the African Union’s Assembly of Heads of State and Government: only after such
presentation is the report published, so that at this point the procedure loses its confi-
dential character.

In order to compensate for this liability as far as implementation is concerned, the
Commission typically requests the States found to be in violation of their obligations
under the Charter to provide information in their next periodic report (submitted in
accordance with Art. 62 of the African Charter) on the measures taken to comply
with the recommendations and directions of the African Commission in the decisions
rendered against them. In 2006, it also adopted a Resolution on the Importance of the
Implementation of the Recommendations of the African Commission on Human and
Peoples’ Rights (ACHPR/Res. 97(XXXX)06, 29 November 2006), in which it announced
its decision to submit at every session of the AU Executive Council a report on the
situation of the compliance with its recommendations by the State Parties, as an
annex to its Annual Activity Report, and in which it requests all State parties to the
African Charter on Human and Peoples’ Rights to ‘indicate the measures taken and/
or the obstacles in implementing the recommendations of the African Commission
within a maximum period of ninety days starting from the date of notification of the
recommendations’.

The African Court on Human and Peoples’ Rights

The first eleven members of the African Court of Human and Peoples’ Rights have been
elected at the AU Summit held in Khartoum in January 2006, and they were sworn in
in June of that year. Yet, its first communication reached the Court only on 11 August
2008, leading to the first ruling of the Court on 15 December 2009 in the Matter of
Michelot Yogogombaye v. Republic of Senegal (Appl. No. 001/2008). The Court con-
cluded it had no jurisdiction to hear the case: the applicant requested a suspension of
the proceedings brought in Senegal against Hisséne Habr¢, the former Head of State of
Chad, but the Court dismissed the petition because Senegal had not entered a declar-
ation accepting the Court’s jurisdiction to hear individual petitions as required under
Article 34(6) of the 1998 Protocol establishing the Court. It is therefore too early to
assess its contribution to strengthening the protection of human rights on the African
continent. It is already clear, however, that the jurisdiction of the Court shall be very
wide-ranging: it shall extend to ‘all cases and disputes submitted to it concerning the
interpretation and application of the Charter, this Protocol and any other relevant
Human Rights instrument ratified by the States concerned’ (Art. 3 of the Protocol to
the African Commission on Human and Peoples’ Rights on the establishment of the
African Court on Human and Peoples’ Rights).

The Court has the competence to deliver advisory opinions at the request of any
Member State of the AU, the AU or any of its organs, or any African organization
recognized by the AU (Art. 4). The Court may receive complaints either from the
Commission, from the State party which had lodged a complaint to the Commission, or
from the State party against which the complaint has been lodged at the Commission;
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the State party whose citizen is a victim of human rights violation and African inter-
governmental organizations also have access to the Court (Art. 5). Individuals or non-
governmental organizations shall have direct access to the Court only exceptionally,
when the defending State has made a specific declaration to that effect, as provided
for in Article 34(6) and Article 5(3) of the Protocol. The provisions of the Protocol on
enforcement of judgments represent a clear step forward in comparison to the exist-
ing situation as regards the decisions of the African Commission: the AU’s Executive
Council, composed of the Foreign Affairs Ministers of the AU Member States or their
delegates (still called the Council of Ministers in the Protocol) ‘shall also be notified of
the judgment and shall monitor its execution on behalf of the Assembly’ (Art. 29(2)).
This will significantly raise the political cost for a State refusing to comply with the
judgment delivered in a case to which it is a party.

. Questions for discussion: the effectiveness of regional systems of

protection of human rights

Compare the supervision of the execution of judgments of the European Court of Human Rights
and of the Inter-American Court of Human Rights, respectively. What advantages does the
involvement of political organs, as in the European Convention on Human Rights' model of
enforcement, present? Which problems do you see in such a model? Is the continued involve-
ment of the Court in monitoring implementation, as in the Baena Ricardo et al. (270 Workers v.
Panama) of the Inter-American Court of Human Rights, a more desirable alternative?

On 13 May 2004, Protocol No. 14 to the European Convention on Human Rights amending the
control system of the Convention was concluded, in particular in order to improve the ability of
the European Court of Human Rights to manage its increasing caseload. The Protocol is in force
since 1 June 2010. One of the provisions of Protocol No. 14 amends Article 46 ECHR in order
to provide in para. 3 that: ‘If the Committee of Ministers considers that the supervision of the
execution of a final judgment is hindered by a problem of interpretation of the judgment, it may
refer the matter to the Court for a ruling on the question of interpretation.’ Is this a recognition
that entrusting a political organ with the task of monitoring the execution of judgments entails
the risk of the monitoring becoming excessively politicized, and departing from the intent of
the court? Note that, in its task of supervising the execution of the judgments of the Court, the
Committee of Ministers of the Council of Europe is assisted by a special section of the Council of
Europe's Secretariat, the Department for the Execution of Judgments of the European Court of
Human Rights, that examines with great care whether the necessary execution measures have
been taken, sometimes even seeming to go beyond what the judgment in fact seems to imply,
according to the States concerned.

One influential theory of compliance in international law presents itself as ‘managerial’, as
opposed to based on 'enforcement’. Its argument is essentially that, in an increasingly inter-
dependent community of States, no State can afford to remain isolated: "... for all but a few
self-isolated nations, sovereignty no longer consists in the freedom of states to act independ-
ently, in their perceived self-interest, but in membership in reasonably good standing in the
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regimes that make up the substance of international life. To be a player, the state must sub-
mit to the pressures that international regulations impose. Its behavior in any single episode
is likely to affect future relationships not only within a particular regime involved but in many
others as well, and perhaps its position within the international system as a whole ... The need
to be an accepted member in this complex web of international arrangements is itself a crit-
ical factor in ensuring acceptable compliance with regulatory agreements ... Sovereignty, in
the end, is status - the vindication of the state's existence as a member of the international
system' (A. Chayes and A. Handler Chayes, The New Sovereignty. Compliance with International
Regulatory Agreements (Cambridge, Mass.: Harvard University Press, 1995), p. 27). If this is
correct — if compliance really is reliant on the self-interest of the State in being an ‘accepted
member' of the international community, as a repeat-player in international relations - are
regional systems of human rights protection, developed within political organizations such as
the Council of Europe, the Organization of American States, or the African Union, more likely
to succeed in ensuring compliance than human rights systems developed at broader, universal
level? Or rather is it the opposite? Would it depend on which State is concerned?
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Alston, Philip : 52, 185, 801, 831, 845, 888
American Convention on Human Rights (ACHR)
- origins : 27
- in general :
- and reservations : 95, 103-7
- and the federal clause : 136-8
- and restrictions to rights : 291, 293
- and effective remedies : 733-5
See also Inter-American Commission (and Court)
on Human Rights
And see specific rights
American Declaration on the Rights and Duties of Man
- in general : 26, 140, 921
- and extra-territorial jurisdiction : 146, 153
- and right to asylum : 144
- normative status : 921
American Law Institute : 51, 91
Amnesty laws: 71
Amnesty International : 275
Annan, Kofi : 397, 858, 870
Apartheid
- and right to development : 181
- Convention on the Suppression and Punishment of
the Crime of Apartheid: 19
- prohibition of - as jus cogens : 65
Arbitrary detention
- in general : 143, 161, 168, 235, 543
- prohibition of -, as a general principle of law: 54
- prohibition of -, as jus cogens : 554
- in the fight against terrorism : 517
See also Habeas corpus
Arbour, Louise : 852
ASEAN (Association of South-East Asian Nations) : 30
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Assisted suicide : 43-7, 435-40
See also Suicide

Asylum : 144-6, 161, 200-2, 267, 583-94
See also Refoulement

Balancing : 324-6
See also Proportionality (in the restriction
to rights)
Barak, Aharon : 403, 458
Benchmarks : 463, 466, 479-500, 795
See also Action plans
And Framework laws
Blasphemy : 447
Bossuyt, Mark: 569, 645, 654, 740
Budget analysis
See Maximum of available resources

Cancado Trindade, Anténio Augusto: 945, 946
Caplan, Lee: 87-192
Chapman, Audrey: 501, 742, 744
Charter of Fundamental Rights (EU) : 25
Charter of Rights and Freedoms (Canada)

- and assisted suicide: 44-6, 322-3

- and expulsion : 270-8

- and private law : 459

- and reasonable accommodation : 350

- and religious attire/symbols : 351-62

- and self-determination of peoples (secession) : 688
Charter of the United Nations

- and non-discrimination: 561

- and primacy of human rights: 60, 63

- and primacy above other international treaties:

236
- and international assistance and cooperation:
173, 177, 188

- and self-determination of peoples: 682
- and sovereign equality among nations: 84
- as a source of human rights obligations: 12-14,
49-50, 54, 93, 163, 166
- as a basis for human rights monitoring : 855
Child labour : 918
Coercion
- of one State by another State : 167
- of an international organization by a State : 225
- in contractual relationships : See Contract
(freedom of -)
Collective bargaining
See Trade unions (collective bargaining)
Collective complaints
- under the European Social Charter : 914-20
- under the UN human rights treaties : 806-7
And see Individual communications
(authors of)
Colombia : 138-41, 921
Commission on the Status of Women (UN): 15, 174
Commission on Human Rights (UN)
- establishment: 14, 855
- critiques : 858
Commissioner for Human Rights (Council of Europe) :
523, 527-30, 537, 639
Committee against Torture
- and adoption of interim measures: 37
- and deportation cases : 206-8, 276, 279
- and impact on national courts : 276, 840-1
- and obligation to protect : 383

- and State reports : 793-805
- and follow-up of concluding observations :
831-41
- and follow-up to individual communications : 838,
841-5
See also Individual communications
Committee of Ministers (Council of Europe)
- in general : 21, 736, 774
- role under the European Convention on Human
Rights : 899
- role in the supervision of the execution of the
judgments of the European Court of Human
Rights : 904-8
- role under the European Social Charter : 914-20
Committee on Economic, Social and Cultural Rights
- establishment : 17
- and impact on national courts : 840-1
- and non-discrimination : 640, 647, 656
- and persons with disabilities : 653
- and progressive realization of economic, social
and cultural rights : 501, 506, 769
- and the ‘IBSA’ methodology : 492-6
- and the role of national human rights
institutions : 787
- and the role of non-governmental
organizations : 800
- and State reporting : 794-6
- and follow-up of concluding
observations : 831-41
Committee on the Elimination of Discrimination
against Women : 646, 648, 650, 652, 665
Committee on the Elimination of Racial
Discrimination
- in general : 341, 593, 605
- and positive action : 649
- and racial or ethnic affiliation : 677
- and self-determination of peoples : 692
- and State reports : 793-805
- and status of victim : 815
- and follow-up of concluding observations : 831-41
- and follow-up to individual communications : 838,
841-5
See also International Convention on the
Elimination of All Forms of Racial
Discrimination
Committee on the Rights of the Child
- in general : 341, 345
- and effective remedies : 732-5
- and impact on national courts : 840-1
- and indicators : 491
- and national action plans : 477-9
- and prevention of violations : 772
- and the role of non-governmental
organizations : 800
- State reports : 793-805
- and follow-up of concluding
observations : 831-41
See also Convention on the Rights of the Child
Complaints
See Individual communications
Concluding Observations
- role : 793-9
- follow-up: 831-41
Conflicting rights
- examples of - : 305, 307, 347-50, 352-3, 420
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Conflicting rights (cont.)
- non-discrimination and competing rights : 615-21,
679
- as a limit to the duty to protect : 446-58
Conscientious objection : 385, 573, 598-601, 618-21,
634
Continuing violations : 808
Continuity of obligations
See Denunciation of treaties
See Succession of States
Contract (freedom of -) : 429-33, 458
Convention for the Protection of Individuals with
regard to Automatic Processing of Personal
Data (Council of Europe)
See Personal Data
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment
- adoption : 18
- and expulsion : 194, 197, 275-7
- and immunities : 72-8, 82
- and obligation to protect : 382-4
- and universal jurisdiction : 46-72
See also Torture
And see Committee against Torture
Convention on the Elimination of All Forms of
Discrimination against Women
- adoption: 18
- duty of the State to prohibit discrimination : 612
- temporary special measures : 646
Convention on the Prevention and Punishment of the
Crime of Genocide
- in general: 19
- reservations : 95, 97
Convention on the Rights of Persons with
Disabilities
- adoption : 19
- accession of regional integration organizations :
228
- and reasonable accommodation : 641
Convention on the Rights of the Child
- in general : 18, 20, 166
- and federal States : 138
- and international assistance and cooperation : 177
- and territorial scope of application : 129
- implementation by the African Union : 29
- implementation at domestic level : 764, 772
Coomans, Fons : 744
Core document : 850-1
Core obligations
See Essential content
Cost-benefit analysis : 324-5
Council of Europe (role in protecting human rights):
20-2
See also Commissioner for Human Rights
See European Convention on Human Rights
Counter-terrorism
See Terrorism
Court of Justice of the European Communities /
European Union
See European Court of Justice
Crime against humanity : 77, 84-6, 554, 555
Cruel, inhuman or degrading treatment or
punishment

See inhuman or degrading treatment or
punishment
Customary international law
- as a source of human rights : 50-3, 593, 941, 947
- and relationship to human rights treaties : 59
- and reservations : 122
- and succession of States : 57
Cyprus : 125-9, 133-252

Death penalty
- and deportation : 194, 202, 203-6, 286, 817
- status of the prohibition of death penalty against
juveniles: 65, 109, 118
- under the ACHR : 105, 927
- under the ECHR : 66, 194
- under the ICCPR : 109, 120-1
Defamation : 212-15
Denunciation of treaties
- in general : 55, 120-1
Deportation
See Expulsion
Derogations
- in general : 513-60
- and state of emergency : 517-30
- and State reporting : 797
- necessity of - : 530-47
- under the International Covenant on Civil and
Political Rights : 110, 513-60
- under the American Convention on Human
Rights : 513-60
- under the European Convention on Human
Rights : 149, 513-60
See also Non-derogable rights
Detention
- conditions of - : 110, 418, 554
See also Arbitrary detention
Development cooperation
See International assistance and co-operation
See also Right to development
Diplomatic assurances : 199-200, 202, 204, 278-88,
525
Diplomatic protection
- and relationship to human rights : 5
- and legal interest of States : 91
Direct effect (of human rights treaties)
- in general : 402-3, 739, 840
- of the International Covenant on Economic, Social
and Cultural Rights : 750
- of the International Covenant on Civil and
Political Rights : 798
- impact on the reception of human rights bodies’
case-law : 841
Disability
- and access to benefits : 568
- and access to education : 575, 657-8, 762-7
- and assisted suicide: 43-7, 322-3, 435-40
- and progressive realization of economic and social
rights : 768
- and protection against abuse : 388-9, 950-2
- and reasonable accommodation : 350, 573, 641-2
- and special measures : 653
Discrimination
See Non-discrimination
Disparate impact : 627-40



959 Index of keywords

Divorce

- right to - : 36

- and rights of defence : 210
Due Process

See Substantive Due Process

Easterly, William : 193
Economic and Social Council (UN)
- in general : 14, 858
- under the ICESCR : 793
Economic sanctions : 166-7, 172
Effective remedies
- in general : 382, 622-3, 731-40
- and exhaustion of local remedies : 932
- and legal aid : 823, 932
- and reservations : 113
- and derogations : 555-8
See also Exhaustion of local remedies
Effectiveness (principle of -) : 127, 220, 388
EFTA (European Free Trade Agreement) Court : 665
Eide, Asbjorn : 242, 245
Emergency
See Public emergency
Employment relationships
- and discrimination : 622-3, 626-32, 642-5,
665-74, 815
- and ethnic monitoring : 678-80
- and monitoring of employees: 303-5, 431
- and religious attire/symbols : 327-9
- and State duty to protect : 385-7, 392-3, 402,
431-3
See also Contract (freedom of -)
See Trade unions (collective bargaining)
Enforcement of judgments
See Execution
Environment : 165-6, 246, 316-18, 397, 717-23
Equality
See Non-discrimination
Essential content : 504, 506, 742, 747
Erga omnes obligations
- and relationship to jus cogens norms: 67-8, 946
- significance : 70, 93, 923
- implications of human rights as imposing erga
omnes obligations : 89-94
Ethnic profiling : 594-6
European Commission on Human Rights (Council of
Europe)
- establishment: 21, 899
- and specificity of human rights treaties : 95
European Commission against Racism and
Intolerance : 549, 594, 639, 676, 677
European Committee for the Prevention of Torture
(CPT) : 231
European Committee on Social Rights

- and interpretation of the European Social Charter :

40, 433, 656-8
- and the progressive realization of economic and
social rights : 657, 768-9
- role : 914-20
European Convention on Human Rights (ECHR)
- origins : 21
- and extraterritorial obligations : 147, 154, 156
- and interpretation : 148, 222, 425
- and Reservations : 107-9

- and Effective remedies : 735-9
- and Subsidiarity : 736, 775, 902-3, 905
- and Prevention of violations : 737, 774-8
See also European Court of Human Rights
And see under each specific right
European Court of Human Rights
- and adoption of interim measures : 38
- and reservations : 107
- establishment of : 21
- origins : 899-901
- admissibility of applications : 901-2
- exhaustion of local remedies : 902-3
- execution of judgments : 904-8, 913-14
- ‘pilot’ judgments : 908-13
- victims : 901
See also Table of Cases
European Court of Justice
- and execution of judgments of the European
Court of Human Rights : 232
- and human rights (in general): 23
- and control of resolutions of the UN Security
Council : 64
- and legitimate reach of the rule of
non-discrimination : 614
- and positive action : 666-8
See also Table of Cases
European Social Charter
- drafting : 21
- and monitoring by the European Committee on
Social Rights : 914-20
- and State reports : 916
- and collective complaints : 917
- and the non-discrimination requirement : 564,
575, 656-8
- personal scope of protection : 40
See also European Committee on Social Rights
European Space Agency : 220-1
European Union
- elections to the European Parliament : 218-19
- and access to international treaties : 229
- and positive action : 666-8
- and right to property : 222-4
- role in protecting human rights: 23-5
- obligations under international law : 63-4
See also European Court of Justice
Euthanasia
See Assisted suicide
Execution
- of foreign judgments : 210-15
Exhaustion of local remedies
- as a general principle of international law : 902,
932
- under the ACHR : 932
- under the UN human rights treaties : 819-25
- in complaints submitted to the UN Human Rights
Council : 868
- in the absence of legal aid : 823-4, 932
- unduly prolonged : 824-5
See also Effective remedies
See European Court of Human Rights
And see Inter-American Commission (and Court) on
Human Rights
And see African Commission on Human and
Peoples’ Rights
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Expulsion (from the territory) :
- and human rights obligations : 194-208, 262-88,
517, 845
- and interim protection : 37
- and extraterritorial jurisdiction : 150
See also Refoulement
See Extradition
Extradition
- respect for human rights in the context of : 65,
150, 194-208, 262-88
- and universal jurisdiction : 46-72
- ‘victim’ requirement : 817
Extraterritorial jurisdiction
- and violations of jus cogens: 69, 72
See also Universal jurisdiction
Extraterritorial obligations : 142

Fabre, Cécile : 743
Fair trial
See Rights of defence
Federal Clause : 135, 136-8
Federal Constitutional Court
(Bundesverfassungsgericht) (Germany)
- and horizontal effect of human rights: 403
- and conflicting rights : 453
- and informational self-determination : 595
Felner, Eitan : 508-10
Forced and compulsory labour : 599
See also Slavery
Forced disappearances : 379-81, 389-91, 554
See also International Convention for the
Protection of All Persons from Enforced
Disappearance
Forum-shopping : 830
Framework Convention for the Protection of National
Minorities (Council of Europe)
- applicability in Kosovo : 231
- and definition of minorities : 301, 713
- and ethnic monitoring : 676, 677
- and non-discrimination : 704
- and special measures : 647, 658-60
- before the European Court of Human Rights : 637,
719
Framework laws : 466-72, 755
Freedom of assembly : 414-15, 455-8
Freedom of association
- and minorities : 300-3
- and non-discrimination : 615-18
- negative and positive - : 385-7, 402, 431-3, 448,
578-81
See also Trade unions
Freedom of expression
- and commercial advertising : 411-13, 709
- and expressive freedom of association : 615-18
- and inter-individual relationships : 402, 403, 455-8
- and journalists : 212-15, 400-1, 402, 578-81
- and non-governmental organizations : 308-12,
411-13
- and religion : 447
See also Defamation
Freedom of movement : 292, 595
Freedom of religion
- in general : 456
- and religous attire/symbols : 319-21, 327-64, 631

See also Non-discrimination (on grounds of religion
and conviction)
And see Blasphemy
And Conscientious objection
And Reasonable accommodation
Fukuda-Parr, Sakiko : 510

Gender equality
See Non-discrimination
General Principles of Law
- as a source of human rights: 53-5
Geneva Convention
See International humanitarian law
or see Asylum
Genocide
- prohibition in customary international law : 51
- and jus cogens : 62, 65, 554
- prohibition as erga omnes obligation : 68
See also Convention on the Prevention and
Punishment of the Crime of Genocide
Goodman, Ryan : 119
Guerilla : 139-41, 167, 368-75

Habeas corpus : 531-2, 534-6, 543, 545-7, 555-7, 733
Headscarf : 319-21, 327-50
See also Freedom of religion
Helfer, Laurence R. : 849, 854
Hierarchy
- position of human rights in international law :
59-86, 87
- superiority of UN Charter obligations : 236
- within human rights : 16, 553
See also Jus cogens
Holmes, Stephen : 741
Homosexuality
See Sexual orientation
Horizontal effect (of rights) : 399-413, 424-9
House of Lords (United Kingdom) (now Supreme Court
of the UK)
- and assisted suicide : 46
- and deportation cases : 280-5
- and derogations in the context of the fight against
terrorism : 521, 525, 541, 548
- and extraterritorial obligations : 160
- and the prohibition of torture : 72
See Table of Cases
Human Dignity : 41, 93
Human Rights Committee
- and adoption of interim measures : 37
- and continuity of obligations : 58
- and effective remedies : 731
- and impact on national courts : 840-1
- and individual communications : 114
- and inter-State communications : 92
- and State reports : 793-805
- and follow-up of concluding observations : 831-41
- and follow-up to individual communications : 838,
841-5
- and reservations : 109-17, 826
- and restrictions to rights : 290, 292
See also Table of Cases
Human Rights Council
- establishment of - : 856-62
- membership of - : 858, 860, 862-5
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- and complaints for gross and systematic
violations : 866-70
- and universal periodic review : 860
- and special procedures : 881-95
Hunt, Paul : 252, 479, 779

IBSA procedure : 492-6
Immunity
- in the Foreign Sovereign Immunities Act : 82
- of international organizations : 229-38
- of public officials : 72-8
- of States : 79
Impact assessments
- in general: 778-80
- role of national human rights institutions : 785
See also Prevention of human rights violations
Incorporation
See Direct effect (of human rights treaties)
Independent experts
See Special procedures
Independent human rights institutions
See National human rights institutions
Indian Supreme Court : 767-8, 770
Indicators
- role in human rights monitoring: 463, 479-500
- dangers associated with : 491
- in anti-discrimination policies : 594, 674-8
- use in State reports : 797
Indigenous peoples
- in the ACHR: 60, 733-5
- in the African Charter on Human and Peoples’
Rights : 949
- in the ICCPR : 694-6, 704-9, 711, 712, 715-17, 819
Indirect discrimination
See Non-discrimination
Indirect victim : 816
Individual communications
- in general : 805-31
- authors of - (victims) : 806, 813-19
- non-governmental organizations filing
communications : 806-7
- under the International Covenant on Civil and
Political Rights : 114
- under the International Covenant on Economic,
Social and Cultural Rights : 806-7
- condition of admissibility ratione temporis : 808-13
- non-duplication with other international
procedures : 825-31
- follow-up to individual communications : 838,
841-5
See also African Commission (and Court) on Human
and Peoples’ Rights, European Court of Human
Rights and Inter-American Commission (and
Court) on Human Rights
Informed consent : 440-6
Inhuman or degrading treatment or punishment
- and deportation : 195, 201, 206
- and obligation to protect : 415-17
- and requirement of effective inquiries : 155, 203,
383-4
- prohibition under the ICCPR: 109
- resulting from discrimination : 574
See also Torture
See Refoulement

Institutions for the promotion and protection of
human rights
See National human rights institutions
Inter-American Commission on Human Rights
- establishment : 26
- and extraterritorial jurisdiction: 144, 146
- origins : 921
- powers : 921-7
- role in appointing Special Rapporteurs : 927
- role in reporting on States : 138, 496-500
- role in Seeking advisory opinions : 929
- role in individual petitions : 622
- role in monitoring economic and social rights :
496
Inter-American Court of Human Rights
- in general : 27, 927-47
- and advisory opinions : 927-30
- and individual petitions : 930-45
- and admissibility of individual petitions : 930
- and exhaustion of local remedies : 930-5
- and the fight against terrorism : 546
and principle of equality and non-discrimination
1 66
- and status of the ACHR : 60
- and reservations : 104
- and role in the development of international
human rights law : 34
- and specificity of human rights treaties : 104
and supervision of compliance with judgments :
936-45
See also Table of cases
Interdependence and indivisibility of human rights :
750, 752, 772
Interim measures
- obligatory character: 37
- and Effective remedies : 738, 740, 819
International assistance and co-operation
- in general : 163, 172-8, 503
- and State reports : 796
See also Right to development
International Commission of Jurists : 918
International Convention on the Elimination of All
Forms of Racial Discrimination
- in general : 18, 593, 612
- temporary special measures : 646, 649
- reservations : 122
International Convention for the Protection of All
Persons from Enforced Disappearance
- adoption : 19
International Convention on the Protection of the
Rights of All Migrant Workers and Members of
their Families : 19
International Court of Justice
- and advisory jurisdiction : 929
- and interim measures: 38
- and customary international law : 50, 59
- and erga omnes obligations : 88, 91
- and general principles of law : 53
- and human rights obligations under the UN
Charter : 49
- and jus cogens : 64, 65, 88
- and imputability : 368, 372
- and reservations to treaties : 98
See also Table of cases
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International Covenant on Civil and Political Rights
- in general : 19
- origins : 16-17, 18
- and denunciation : 58-132
- and reservations : 109-19, 826
- and restrictions to rights : 290, 292, 294-5
- and territorial scope of application : 129
- and effective remedies : 731-2
International Covenant on Economic, Social and
Cultural Rights :
- in general : 20
- origins: 16-17, 18
- and direct effect : 748-9
- and effective remedies : 748
- and territorial scope of application : 129
See also Progressive realization of rights
International Criminal Court
See Crimes against humanity
See Genocide
See International humanitarian law
International Criminal Tribunal for former Yugoslavia
- in general: 65
- and imputability to States of private actors’
conduct : 371
- and prohibition of torture as jus cogens : 69, 82
See also Table of cases
International humanitarian law
- and its relationship to human rights law : 3-5, 517
- and obligations of the Occupying Power : 156
- and general principles of law : 54
- and serious breaches : 88
- as a basis for the universal periodic
review : 872
- as jus cogens : 65, 84
- as non-derogable norms : 554
International Labour Organization : 397, 433
See also Labour rights
International Law Association : 513, 552, 840
International Law Commission : 117, 167, 224-6, 367,
371
International Law Institute : 92
International organizations
- and obligations under international law: 63-4
- and economic sanctions : 166-7
- and immunities : 229
- and responsibility of member States : 202, 216-33
See also European Union, NATO
Interpretation
- of international human rights treaties : 148
- conflicts of interpretation : 830, 849, 853
- of domestic norms in conformity with inter-
national human rights : 751, 753-4, 765, 840
See also Specificity of human rights
And see Effectiveness (principle of)
And see Vienna Convention on the Law of Treaties
Inter-State communications
- and actio popularis : 92
- and practice of States : 96
- under the African Charter of Human and Peoples’
Rights : 949
- under the ECHR : 899
- under the ICCPR: 56, 92
- under the ACHR : 104
Investment agreements : 60, 164, 192

Jahangir, Asma : 337, 342
Judicial review
See Effective remedies
See Rights of defence
See Habeas corpus

Jurisdiction
- and occupied foreign territory : 125, 146, 156-60,
685
- and effective control : 132-5, 167-70, 375-9,
389-91

- and international organizations : 216-33
See also Extraterritorial obligations
Jus commune of human rights
- definition : 11, 945
- emergence of : 31-47
Jus cogens norms
- and hierarchy in international law : 87
- and non-derogable rights : 553
- and universal jurisdiction : 74
- in general : 61-86, 238, 275, 946
- serious breaches of : 87-8
- reservations to : 112
Justiciability of social and economic rights
- in general : 740-71
- doctrinal objections to justiciability : 740-4
- and practice of national courts : 751-71
See also Effective remedies

Kirgis, Frederic : 53-5
Kosovo : 231, 233-8, 723, 833
Kymlicka, Will : 725

Labour rights
- and international human rights: 7
- and duty of the State to protect : 392-3
- and the UN Global Compact : 397
See also Freedom of association
Language rights : 572, 688, 696-701, 709-10, 712
Legality (in restrictions to rights)
- in general : 293-306, 331-3
- and individual decisions by the Executive : 360-2
- in private relationships : 402
Legitimacy (of restrictions to rights)
- in general : 306-12, 355-6
- in private relationships : 402
Letters of allegation
See Special procedures
Limburg Principles on the Implementation of the
International Covenant on Economic, Social
and Cultural Rights : 291, 502-3, 745

Maastricht Guidelines on violations of economic,
social and cultural rights : 243, 504-6
Mainstreaming
- in general : 787-90
- in State reporting : 852
Margin of appreciation : 334, 407, 439, 447-53, 504,
519, 532, 550, 719
Maximum of available resources : 500, 502, 504, 506,
508-10, 757, 758, 763, 772
McCrudden, Christopher : 35
Media
See Freedom of expression
Meron, Theodor : 51
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Merrill, James G. : 36
Migrants
- irregular migrants: 40, 392-3, 624-5
See also Non-discrimination (on grounds of
nationality)
Millennium Development Goals : 177, 178, 184-92
Minimum core obligations
See Essential content
Minimum standards of treatment for aliens : 5
Minorities
- and international human rights: 5-7, 554
- and principle of self-identification : 677-80
- and self-determination of peoples : 694-703
- and special measures : 647
- definition of : 6, 300-3, 709-10, 713-14
- rights of : 318, 635-40, 703-23
- under the UN Charter : 13

See also Framework Convention for the Protection of

National Minorities (Council of Europe)
And Non-discrimination
And Roma
And Self-determination of peoples
Minority Schools in Albania : 5

National courts
- and provision of effective remedies : 731-40
- and direct effect of international human
rights : 739
- and reliance on international human rights law in
interpretation : 751, 753-4, 840
- and justiciability of economic, social and
cultural rights : 740-71
National human rights institutions
- and monitoring of Millenium Development
Goals : 185
- as amicus curiae : 761
- in general : 738, 774, 780-7, 836
- composition and models of : 781
- role in the universal periodic review : 872
- role in preventing violations : 774, 777
National minorities
See Minorities
National security
See Legitimacy (of restrictions to rights)
National strategies
See Action plans
NATO (North Atlantic Treaty Organization) : 147-54,
231, 233-8, 723
‘Necessary in a democratic society’
See Proportionality (in the restriction of rights)
Necessity defence : 258-62
Neuman, Gerald L. : 34
New International Economic Order : 396
Niemi, Heli : 837
Non-derogable rights
- and reservations: 113
- in general : 553-8
Non-discrimination
- in access to education : 254
- direct and indirect discrimination : 625-40
- disparate impact : 627-31
- as jus cogens : 66, 946
- as customary international law : 593
- in the context of derogations : 547-51

- in the enjoyment of economic and social rights :
565-71, 632-4, 656-8

- between men and women : 336, 347, 505, 565,
597-8, 608, 612, 653, 661, 663-74, 797

- on grounds of disability : see Disability

- on grounds of economic status (indigents) : 933

- on grounds of filiation or civil status : 424-9, 608,
632-4

- on grounds of nationality : 40-1, 392-3, 548-51,
605-11, 624, 714, 826, 946

- on grounds of race and ethnic origin : See Racial
discrimination

- on grounds of religion or conviction : 569-71, 573,
598-601, 631, 634, 642-5, 813

- on grounds of sexual orientation : see Sexual
orientation

See also Positive action

And Reasonable accommodation

Non-duplication of procedures : 825-31
Non-governmental organizations

- role as amici curiae : 32, 275, 281, 441, 531
- role in human rights assessments : 738, 774
- role in State reporting under UN human rights
treaties : 799-801
- role in supporting plaintiffs : 584
- role in follow-up activities : 836, 838, 844
- role in filing complaints to the Human Rights
Council : 867
- role in the universal periodic review : 872
- role before the European Committee on Social
Rights : 657, 917
- role before the Inter-American Court of Human
Rights : 930
- role before the African Commission on Human and
Peoples’ Rights : 950
See also Amnesty International
And Freedom of expression (and non-governmental
organizations)
And International Commission of Jurists
And Collective complaints
Non-intervention in internal affairs of States : 84,
92-4, 682
See also Economic sanctions
Non-State actors
- and imputability to the State: 366-79, 395-9
See also International organizations
And see Transnational corporations
Nowak, Manfred : 252, 278, 279, 851

Obligations of the State
- typology of States’ obligations : 242-53
- to respect : 245, 251-364
- to protect
- in general : 246, 247, 251, 365-460
- as an obligation of means : 399-446
- under the ICCPR : 379-82
- under the CAT : 382-4
- under the ACHR : 389-93, 732-5
- under the ECHR : 384-9
- to fulfil
- in general: 247, 461-512
- and obligation to facilitate : 246, 754
- and obligation to provide : 246, 252, 754
Occupied foreign territory : 125-32
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Occupied Palestinian Territory : 88, 129-31, 684-7
Occupying power
See Jurisdiction (and occupied foreign territory)
Office of the High Commissioner for Human Rights :
481, 793, 804, 837, 845, 857, 870, 871, 873, 881
O’Flaherty, Michael : 837, 851
Organization for Economic Cooperation and
Development (OECD) : 397
Organization of African Unity
See African Union
Organization of American States
- role in the protection of human rights: 22-8, 921
Osmani, Siddiq : 133-252

Paramilitaries : 139-41, 380-1, 389
Paris Minimum Standards of Human Rights Norms in
a State of Emergency : 513, 552
Paris Principles relating to the status of national
institutions
See National human rights institutions
Participation : 463, 687-94, 696-701, 712, 780, 795,
796, 836
Peremptory norm of international law
See Jus cogens norms
Permanent Court of International Justice : 5
Personal data : 296-300, 303-5, 674-80
See also Ethnic profiling
See Right to respect for private and family life
(secrecy of correspondence)
Pinochet case : 46-72, 82
Police
- and ethnic profiling : 583, 594-6
- and obligation to protect : 383-4, 400-1, 414-15,
418-23, 455-8
- and processing of personal data: 296-8
- and intrusion into private homes : 314-16
- and secrecy of communications : 394-5
See also Ethnic profiling
Positive action : 645-74, 712
Potential breaches : 31
Prevention of human rights violations : 737, 772-8
Progressive realization of rights
- in general : 244-5, 251, 462-4, 500-12, 746-7
- before domestic courts : 752-9
- before the European Committee of Social
Rights : 657
Proportionality (in the restriction of rights)
- in general : 313-27, 333
- under the Canadian Charter of Rights and
Freedoms : 356-37
- under the European Convention on Human
Rights : 412-13
See also Derogations
Provisional measures
See Interim measures
Public emergency : 517-30
Public health, public morals, public health, or public
safety
See Legitimacy (of restrictions to rights)
Publicity of trials : 307

Racial discrimination
- and ethnic profiling : 583-94
- and employment relationships : 622-3, 815

- and private relationships : 458
- as inhuman and degrading treatment : 574
- in education : 635-40
- prohibition under the UN Charter: 49
- prohibition in customary international law : 51
- prohibition as erga omnes obligation : 68
- prohibition as jus cogens : 65
- and waiver of protection : 441
Rawls, John : 724
Reasonable accommodation
- and disability : 350, 641
- and freedom of religion: 350, 642-5
- and non-discrimination : 640-5
Refoulement
- practice of - : 156, 194-208, 262-88, 583-94
- status as jus cogens norm of the prohibition of
refoulement: 65, 70
Reinisch, August : 229
Religion
See Freedom of religion
Reporting by States
See State reports
Representative of the Secretary-General
See Special procedures
Reservations
- in general : 55, 95, 96-122
- and jus cogens norms : 16-17
- and federal organization of the State : 136
- to the territorial scope of application : 135
- under the American Convention on Human
Rights : 95, 103-9
- under the European Convention on Human
Rights : 107-9
- under the International Covenant on Civil and
Political Rights : 109-17
- and State reports : 796
- and universal periodic review : 14
Riedel, Eibe : 494, 507
Right of access to a court
- restricted by immunities of jurisdiction: 79-84,
220-1, 229-30
- and statute of limitations : 409
- and waiver (settlement) : 443-6
Right to consular assistance : 582-3
Right to development
- in general : 178-92
- in the African Charter : 29
Right to education
- in general : 251-2, 254, 572
- and persons with disabilities : 575, 657, 762-7
- and measuring States’ efforts : 508
- and religious attire/symbols : 319, 330, 342, 347
- and segregated education : 440-2, 635-40, 653
- before domestic courts : 762-7
- right of parents to have their children taught in
conformity with their own religious and
philosophical convictions : 569, 813, 829
Right to food
- and international assistance and co-operation :
173, 186-90
- and corresponding State obligations : 244-6,
248-51, 466, 467-73
- status in customary international law: 53
- before domestic courts : 767-8



965 Index of keywords

Right to health
- and indicators : 479, 493
- and international assistance and co-operation : 174
- and the obligation to fulfil : 244
- and impact assessments : 779-80
- under the African Charter : 246
See also Environment
Right to a healthy environment
See Environment
Right to housing
- in general: 244, 248-51
- before domestic courts : 751-62
- adequate housing : 255-6, 754
- and nomadic lifestyle : 720
- and progressive realization : 769
Right to liberty and security
See Arbitrary detention
Right to life
- in armed conflict : 4, 147, 155
- and environmental degradation : 250
- and obligation to protect : 234, 379-81, 392, 400,
404-10, 418-23, 436-7
- and starvation : 762-7
- of the unborn child : 404-10
See also Abortion
And Assisted suicide
And Death penalty
And Forced disappearances
Right to marry : 604
Right to a name : 36, 597
Right to a nationality : 610
Right to property : 125, 222-4, 429, 573, 909
See also Testamentary will
Right to respect for the home : 125, 290, 314-18
See also Right to housing
Right to respect for private and family life
- in general: 290, 296-300, 316, 573, 614
- and filiation : 424-9
- and environment : 316-18
- and minorities : 318, 714-23
- and physical integrity : 388, 415-17
- and secrecy of correspondance : 294-5, 304-5,
394-5
- in employment relationships : 304-5, 431
- and right to die : 43-7, 322-3, 435-40
- and right to know one’s origins : 448
- and sexual intimacy : 308, 439, 814
See also Abortion
And Access to information
And Personal Data
And Sexual orientation
Right to self-determination
See Self-determination of peoples
Right to social and medical assistance : 40
Right to vote : 218-19
Right to water : 464-5, 466, 493
Rights of defence
- choice of counsel : 111, 210-12, 830
- and legal aid : 195
- and linguistic minorities : 712
- and non-discrimination : 577-8, 582-3
- and right to a legal counsel : 933-5
- as non-derogable rights : 553, 558
- in the context of derogations : 555

Rights of the child
- in the American Convention on Human
Rights : 392
- in the European Social Charter: 40-1
- and action plans : 477-9
- and the criminal justice system : 110
- and the use of indicators : 491
See also Convention on the Rights of the Child
And Death penalty (status of the prohibition of
death penalty against juveniles)
Roma
- and access to education : 440-2, 635-40
- and ethnic profiling : 583-94
- and housing : 769
- and positive action : 649, 659
- and traditional lifestyle : 318, 717-23
- and State duty to protect : 383-4
See also Non-Discrimination
And Minorities
Roosevelt, Eleanor : 14
Ruggie, John G. : 164, 398

Salomon, Margot E. : 191
San Salvador Protocol
See Additional Protocol in the area of Economic,
Social and Cultural Rights
Sarooshi, Dan : 232
Schachter, Oscar : 51, 52
Scheinin, Martin : 594
Secession
See Self-determination of peoples
Security Council (UN)
- and economic sanctions : 166, 222
- and fight against terrorism : 63
- and obligation to respect human rights : 63,
229-38
- and Occupied Palestinian Territories : 685
- and occupation of Iraq : 156
- and role in protecting human rights : 857
- and serious breaches of jus cogens : 88
- and status of resolutions : 62
Self-contained regime : 35
Self-determination of peoples
- in general : 13, 681-703, 819
- in the African Charter : 29, 687
- and reservations to : 110
- and right to development : 181, 182
- and secession : 687-94, 723
- and status in international law : 54, 65, 68, 88, 90
- justiciability of : 694-703
Sen, Amartya K. : 178, 179, 466
Sengupta, Arjun : 190, 467, 511
Sexual abuse : 388-9, 415-17
Sexual orientation
- and anti-sodomy laws: 41-3, 814-15
- and deportation : 209
- and discrimination : 573, 574, 601-5, 608, 615-21
- and homophobia : 307
See also Right to respect of private and family life
(sexual intimacy)
Shue, Henry : 242
Simma, Bruno : 52
Siracusa Principles : 288, 294, 306-7, 513, 516, 518,
543, 552
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Slavery
- prohibition as erga omnes obligation : 68
- prohibition in customary international law : 51
- and jus cogens : 65
See also Forced and compulsory labour
Social security : 565-9, 573, 601-2, 608, 609,
632-4
South Africa
- interpretation of the Bill of Rights: 33
Special procedures
- in general : 881-95
- code of conduct : 885-91
- origins : 881
- functions : 882
- role in universal periodic review : 881, 896
- selection of mandate-holders : 884-5
- annual reports and interactive dialogue : 894
- communications (urgent appeals and letter of
allegation) : 891-3
- country visits : 893-4
Special Rapporteurs
- of the UN Human Rights Council : see Special
procedures
- of the Inter-American Commission on Human
Rights : 927
- of the African Commission on Human and
Peoples’ Rights : 948
Special Representatives of the Secretary-General
See Special procedures
Specificity of human rights
- in general : 5, 35, 94-6, 104, 729
- and denunciation : 56
- and hierarchy in international law : 60
And see Self-contained regime
State obligations
See Obligations of the State
State of emergency
See Derogations
State reports (under the UN human
rights treaties)
- obligations of States : 113
- mechanism of : 793-805
- and core document : 797
- and concluding observations : 799
- reform of reporting system : 845-54
Statelessness : 610-11
Statistics
See Indicators
Sub-Commission on Human Rights
- establishment: 15, 855
- and transnational corporations : 398
Subsidiarity
See European Convention on Human Rights
(Subsidiarity)
See also Margin of appreciation
Substantive Due Process : 41-3
Succession of States : 56-9
Suicide : 418
See also Assisted suicide
Sunstein, Cass : 741
Supreme Court of Canada
See Table of cases
And see Charter of Rights and Freedoms (Canada)
Supreme Court of Israel : 258-62

Supreme Court of the United States

See Table of cases

Suspension of rights See Derogations

Temporary special measures

See Positive action

Terrorism

- in general: 269

- and absolute prohibition of torture : 257

- and conflicting rights : 447

- and derogations to human rights : 516-17, 518-27,
531-45, 546, 548

- and deportation cases : 263-78

See also Ethnic profiling

Testamentary will : 424-9
Tomasevski, Katarina : 254
Torture

- as an absolute prohibition : 258, 275

- and requirement of effective inquiries : 155, 380-1

- prohibition in customary international law:
51-262

- prohibition of - as jus cogens : 65, 69-72, 80, 275

- under the Alien Tort Claims Act : 170

See also Refoulement

Trade unions

- in general : 385-7, 431-3, 642

- and collective bargaining : 385-7, 431-3

- in the context of collective complaints (European
Social Charter) : 914-20

See also Collective complaints

Transnational corporations

- and obligations under international law: 55,
395-9

- and duty of States to control : 163-70, 395-9, 702,
733-5

- under the Alien Torts Claims Act : 170-247

Travellers : 659
Treaty on the European Union : 24

UN Charter

See Charter of the United Nations

Unified standing treaty body : 851-4
United Kingdom

- and (assisted) suicide : 46, 418, 435-40

- and asylum : 200-2, 583

- and child abuse : 415

- and community affiliation in Northern Ireland :
678-80

- and counter-terrorist measures : 516-17, 531-45,
879

- and deportation of foreign nationals : 194-202,
209, 263-6, 267

- and derogations : 516, 518, 519-27, 531-45,
548-51, 552

- and diplomatic assurances : 280-5

- and the environment : 316-18

- and ethnic profiling : 583-94

- and extraterritorial obligations : 155-60, 880

- and immunity of foreign States : 79-84

- and international organizations : 216-17, 218-19

- and police : 418-23

and religious attire : 319-21

- and right to respect for private life : 304-5

- and Roma/Gypsies : 318, 583-94, 717
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- and reservations to human rights treaties : 116
- and trade unions : 385-7, 431
- and the Pinochet case : 54
- under the universal periodic review process :
876-80
United States
- and Haitian Interdiction case : 144-6
- and status of the American Declaration on the
Rights and Duties of Man : 921
- and Reservations to the International Covenant on
Civil and Political Rights : 109-11, 118, 136
- and membership of Human Rights Council : 861-2
See also Supreme Court of the United States
Universal Declaration of Human Rights
- adoption: 15, 31
- and effective remedies : 748
- and non-discrimination : 561
- and international assistance and co-operation :
87-192
- and prohibition of arbitrary detention : 54
- and right to education : 762-7
- normative status : 49, 50, 54-86, 93, 166
- as a basis for the univeral periodic review : 872
- in the UN Global Compact : 397
Universal jurisdiction : 72, 74, 76, 77, 84
See also Extraterritorial jurisdiction
Universal periodic review
- and international assistance and co-operation : 177
- sources of States’ obligations : 50
- functioning : 870-81
- objectives : 872
- relevance of special procedures and human rights
treaty bodies : 881
- outcome : 874

- evaluation : 880-1
Urgent appeals
See Special procedures

Vagueness
See Legality
Victims
- in general : 806, 813-19
- non-governmental organizations : 806-7, 815-16
- indirect victims : 815
- prospective victims : 816-18
See also European Court of Human Rights
Vienna Convention on Succession of States in respect
of Treaties
- and succession of States: 58
Vienna Convention on the Law of Treaties
- and jus cogens : 61-267
- and interpretation of human rights treaties : 80,
148, 204, 941
- and reservations : 96, 101-3, 115, 117
- and States’ obligations : 748
- and the specificity of human rights treaties : 96
Voluntary guidelines on the progressive realization
of the right to adequate food : 472

Waiver of rights : 324, 385-7, 429-46
See also Assisted suicide
And Employment relationships
Walzer, Michael : 724, 742
Will
See Testamentary will
Working Group on Arbitrary Detention : 881
World Bank : 174, 178, 229, 230-1
World Court on Human Rights : 851



