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adjudicate and reach decision, parties will do

all things necessary to allow, implied
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adjudicator nominating body (ANB), 150±152
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Rules for Adjudication, 186
text, 363±366
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text, 350±352
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professional indemnity insurance, under,

234±235
VAT, for, 255

clauses, 113
Association of Consulting Engineers, 122
Construction Confederation, 116
Government contracts, 118±122
Institution of Chemical Engineers, 122±123
Institution of Civil Engineers, 6th Edition,

116
Joint Contracts Tribunal, 113±116
NEC Engineering and Construction Contract,

117±118
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appointment and, 159
enforcement and, 270
jurisdiction, powers and duties and, 205
text, 340±343

construction contract
see also contract; sub-contract
contract of employment and (Act), 22
defined (Act), 21±24
Exclusion Order and, 109±112
implied into adjudicator's agreement, 172±174
implied terms of, Scheme as, 12
naming adjudicator in, 147±150
relevant, defined (Scheme), 108±109
risk and, 12
source of adjudication in, 12±13
standard forms of see individually named forms
terms of, Scheme as, 14±15

Construction Contracts (England and Wales)
Exclusion Order 1998 (Exclusion Order),
1, 20, 32, 77±78, 109±110

agreement under statute and, 110
development agreement and, 111±112
finance agreement and, 111
private finance initiative and, 110±111
text, 309±311

Construction Contracts (Northern Ireland) Order
1997

text, 323±330
Construction Contracts (Scotland) Exclusion

Order 1998
text, 320±322

Construction Industry Council (CIC)
adjudication agreement, 178±180
Model Adjudication Procedure, 123

text, 367±372
construction operations
exclusions, 28±31
inclusions, 25±28

contract
see also construction contract; sub-contract
adjudicator's see adjudicator's agreement
government see Government contracts
price, defined (Scheme), 108±109

costs
see also fees and expenses
decision and, 259±260
financing, interest and, 258±259
parties, of, 259±260
rules and procedures compared, 128, 130
set-off, 2

Crown, application of Act to, 42±43

date
see also time
decision, of, 262
payment, for

Act, 60±65
Scheme, 105±107

referral, of, rules and procedures compared,
127

decision, 1±2, 12±13, 241±243
see also determination
adjudicator cannot decide, 238
adjudicator reaching, implied term, 238
challenging

see also appeal; enforcement
error, on grounds of, 281±285
expert determination, of, 7, 280
jurisdiction, on grounds of, 280±281
mistake, on grounds of, 281±285
procedural unfairness, on grounds of,

285±291
`commercial', 232
delayed, status of, rules and procedures

compared, 137
draft, 251
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effects of, 264±265, 268±269
Scheme and, 99±100

final determination and, 292
honouring, implied term, 265±266
interest and, 258±259
matters for, rules and procedures compared,

135
process of making see decision-making process
reasons and see reasons
Scheme and, 96±99
time for compliance with, 261
VAT and, 255
written
checklist for, 263
costs, 259±260
final matters, 261±263
general format of, 252
interest, 258±259
introductory section, 252±254
reasons, 255±258
stakeholders, 260±261
substantive aspect, 254±255
title of, 251±252
title page, example of headings of, 254

decision-making process, 243±244
see also evidence; facts; law
ascertainment of facts, 248±249
assessing the evidence, 246±247
balance of probabilities, 247±248
burden of proof, 245±246
consistency, 247
deciding the facts, 244
deciding the law, 249±250
fairness and, 244
probability test, 246
pulling the strands together, 250±251
rules and procedures compared, 136

definitions
adjudication, 7±13
adjudicator nominating body (Scheme), 150
claim by the payee (Scheme), 108±109
construction contract (Act), 20±24
construction operations (Act), 25±31
contract price (Scheme), 108±109
dwelling (Act), 32±33
dwelling house (Act), 32±33
flat (Act), 32±33
jurisdiction, 187±188
person (Act), 21
relevant construction contract (Scheme),

108±109

relevant period (Scheme),108±109
value of work (Scheme), 108±109
work (Scheme), 108±109

determination
see also decision
expert see expert, determination
final, decision and, 292

directions
initial, progress after issues of, 223±234
orders, regulations and (Act), 43
questions to be asked before issuing, 222±223

dispute
design, 232±234
extension of time, 234
occurs, appointment when, 113
resolution see adjudication; arbitration;

conciliation; expert, determination;
litigation; mediation

loss and expense, 237±238
professional indemnity insurance, 234±235
tort, arising in, 229
`unadjudicable', 235±236

dispute review board, 2
documents, preservation of, 262±263
DOM/1 see Construction Confederation
duties
see also powers
impartiality, natural justice and fairness, of,

191±193
jurisdiction, powers and see jurisdiction,

powers and duties
rights and, under adjudicator's agreement

(Act), 173

employment, contract of, construction contract
and (Act), 19

enforcement, 265±267
see also appeal; decision, challenging
arbitration as means of, 267±268
insolvency proceedings as a means of, 274±276
litigation as means of, 269±273
provisions in decision, 261
Scheme and, 100±102, 261, 267

engineer,
see also Association of Consulting Engineers
error, challenging decision on grounds of,

281±285
evidence
see also facts; law
assessing, 246±247
conflicting, burden of proof and, 246
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consistency of, testing, 247
reasons and, 230

Exclusion Order see Construction Contracts
(England and Wales) Exclusion Order
1998

expenses see costs; fees and expenses
expert

assistance, rules and procedures compared, 134
determination see adjudication; arbitration;

conciliation; litigation; mediation
adjudication compared, 11, 15
challenging decision, 280±281

facts
see also evidence; law
ascertainment of by adjudicator himself,

248±249
deciding, 244
investigating, 228±229
law and, pulling strands together, 250±251

fairness
see also procedural unfairness
deciding the law and, 249±250
decision-making process and, 243±244
impartiality, natural justice and, duties of,

191±193
fees and expenses

see also costs
adjudicator entitled on repudiation of contract,

238
adjudicator's agreement and, 173±174
adjudicator's right to reasonable, implied term,

174
rules and procedures compared, 128

firm, naming of as adjudicator, 149±150

Government contracts
adjudication clauses, 118±122
adjudicator's agreement, 182±183
adjudicator's independence and, 191
appointment and, 164±165
enforcement and, 269
GC/WKS/1 With Quantities 1998, text,

353±356
jurisdiction, powers and duties and, 212±215
rules and procedures, 114

Green Form 2

householder see residential occupier
Housing Grants, Construction and Regeneration

Act 1996, 1, 2, 9
adjudication provisions, 45

adjudication (section 108), 45±57, 219, 242
agreements in writing (section 107), 33±40
construction contract (section 104), 20±24
construction operations, meaning of (section

105), 25±31
residential occupiers (section 106), 31±33

adjudicator's appointment and, 141±143
adjudicator's independence, 191
commencement (section 150), 44
Crown application (section 117), 42±43
extent (section 148), 43
Northern Ireland, corresponding provisions for

(section 149), 44
orders, regulations and directions (section 146),

43
payment provisions, 58

conditional payment provisions (section
113), 74±76

dates for payment (section 110), 60±65
stage payments (section 109), 58-60
suspension of performance (section 112),

72±74
interest and, 258

withholding payment (section 111), 65±72
Scheme for Construction Contracts (section

114), 40±41
service of notices etc (section 115), 41±42
short title (section 151), 44
text (Part II), 293±299
time, reckoning periods of (section 116), 42

ICE see Institution of Civil Engineers
impartiality
natural justice and fairness and, duties of,

191±193
indemnity insurance, professional, claim under,

234±235
independence, adjudicator's, 191
inferences, drawing of by adjudicator, 231±232
injunction, means of enforcement, as, 270
insolvency proceedings, means of enforcement,

as, 274±276
Institution of Chemical Engineers, 29
Adjudicator's Agreement, 176, 183±185
Adjudication Procedure, 122±123

adjudicator's agreement, 127
adjudicator's fees, 127
correction of decision, 139
date of referral, 127
expert assistance, 134
joinder, 132
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jurisdiction, 129
lien, 138
notice of adjudication, 125
open up review and revise, 133
parties costs, 130
procedure and timetable, 132
reasons, 136
referral notice, 126
resign, adjudicators ability, 131
termination by parties, 131

jurisdiction, powers and duties, 216±218
Red Book text, 374±376

Institution of Civil Engineers (ICE)
Adjudication Procedure 1997, 113
appointment and, 141±143
enforcement and, 268
jurisdiction, powers and duties and, 187

adjudicator's agreement, 172±174
Conciliation Procedure 1994, 3, 15
Design and Construct Conditions 1992, 3
main contract, 6th Edition
adjudication clauses, 116
appointment and, 160±162
enforcement and, 268±269
jurisdiction, powers and duties and, 205±210

main contract, 7th Edition
text, 344±346

Minor Works Contract 1988, 3
NEC Engineering and Construction Contract

see NEC Engineering and Construction
Contract

New Engineering Contract (NEC), 3
Institution of Electrical Engineers, 29
Institution of Mechanical Engineers, 29
interest, 258±259

JCT see Joint Contracts Tribunal
joinder provisions, rules and procedures

compared, 132
Joint Contracts Tribunal (JCT), 2
adjudicator's agreement, 152
main contracts
adjudication clauses, 113±116
appointment and, 156±159
enforcement and, 268
interest and, 258
JCT 98, 331±339
jurisdiction, powers and duties and, 200±205
rules and procedures, 113

sub-contracts
appointment and, 159

jurisdiction, powers and duties and, 205
text, 340±343

judge
adjudication and, 7

judgment, summary, as means of enforcement,
274

judicial notice, 245
judicial process, adjudication as, 13±14
jurisdiction
challenging decision on grounds of, 280
defined, 187±188
powers and duties and, 187

Act and, 193±197
Civil Engineering Contractors Association

and, 210±212
Construction Confederation and, 205
Government contracts and, 212±215

IChemE Grey Book, 216±218
Institution of Civil Engineers

Adjudication Procedure 1997 and, 206±210
main contract, 6th Edition, and, 205±206

Joint Contracts Tribunal
main contracts and, 200±205
sub-contract and, 205

NEC Engineering and Construction Contract
main contract, 215±216
sub-contract, 215±216

Scheme and, 198±199

KISS principle, 254

Latham Reports, 2, 20, 29, 165, 260
Constructing the Team, 2

Law
see also evidence; facts
ascertaining of by adjudicator (Scheme),

248±249
deciding, 249
facts and, pulling strand together, 250
investigating, 228±229

lien, 96, 155, 172, 175, 177, 181, 209, 262
rules and procedures compared, 138

litigation
see also adjudication; arbitration; conciliation;

expert, determination; mediation
adjudication compared, 16
means of enforcement, as, 269±272

mediation
see also adjudication; arbitration; conciliation;

expert, determination; litigation
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adjudication compared, 15
mistake, challenging decision on grounds of,

281±285

natural justice, 191±193
NEC Engineering and Construction Contract

see also Institution of Civil Engineers, New
Engineering Contract

adjudication clauses, 117±118
Adjudicator's Contract for, 180±182
appointment and, 165±166
main contract
jurisdiction, powers and duties and,

215±216
rules and procedures, 124
text, 347±348

sub-contract
jurisdiction, powers and duties and, 215
text, 348±349

negligence, professional, 229
Northern Ireland

application of Act to, 24, 44
Construction Contracts (Northern Ireland)

Order 1997, text, 323±330
notice

adjudication, of
referral to adjudicator and, 219
rules and procedures compared, 125

intention to seek adjudication, of, (Scheme),
78±91

intention to withhold payment, of, (Scheme),
108

judicial, 245
service of (Act), 41±42
specifying amount of payment (Scheme), 107

NSC see Joint Contracts Tribunal

occupier, residential see residential occupier
Orders

peremptory, of tribunal, enforcement of,
100±101

regulations and directions and, under Act, 43

parties, 1
agreement between adjudicator and see

adjudicator's agreement
copies of decision and, 261
costs of, rules and procedures compared, 130
meetings with, 226±227
reasons, asking for, no time limit stated,

257±258

reluctant, 230±231
statutory right of to adjudication, 2, 3,12
submissions by, 224±226
termination by, rules and procedures

compared, 131
third, adjudicator's appointment and, 150

payment
amount of, notice for specifying (Scheme), 107
conditional

Act, 74±76
Scheme, 108

dates for
Act, 60±65
Scheme, 105±107

enforcement of, 276
stage

Act, 58±60
Scheme, 103±105

suspension of performance and (Act), 55±58,
231

withholding
Act, 65±72
Scheme, 108

performance
specific, as means of enforcement, 270
suspension of

means of enforcement, as, 276
payment and (Act), 58
statutory right to, interest and, 259

powers
see also duties
adjudicator's

Act and, 17±18
rules and procedures compared, 133
Scheme and, 91±96

jurisdiction, duties and see jurisdiction, powers
and duties

private finance initiative, Exclusion Order and,
110±111

probabilities, balance of, 247±248
probability test, 246
procedural unfairness, challenging decision on

grounds of, 285
see also fairness; process

procedures, rules and see rules, procedures and
process, 219
see also decision-making process
concerns about adjudication, 239
initiating

action by adjudicator on receipt of referral,
221±223
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notice of adjudication and referral to
adjudicator, 219

judicial process, as, 13±14
obstacles in
`commercial' decision, 232
drawing of inferences by adjudicator,

231±232
reluctant party, 230±231

procedural unfairness and, 285
progress of
after issue of initial directions, 223±224
investigating facts and law, 228±229
meetings with parties, 226±227
submissions by parties, 224±226
taking advice, 229±230

`unadjudicable' dispute, 235±236
what can be adjudicated
claims under professional indemnity

insurance, 234±235
disputes relating to design, 232±234
disputes relating to extensions of time, 234
large and detailed claim for loss and expense,

237±238
proof, burden of, 245±246

reasons
advice, legal or technical, and, 257
arguments for and against, 255±256
challenging decision and, 279±280
decision and (Scheme), 257±258
evidence, and, 257
grounds for appeal, arbitration award, 279±280
how to give, 257
parties asking for, no time limit stated, 257±258
rules and procedures compared, 136
what should be covered, 257

recitals, decision and, 253
referral
date of, rules and procedures compared, 127
notice, 220
action by adjudicator on receipt of, 221±223
notice of adjudication and, 219
rules and procedures compared, 126

referring party see parties
Regulations
see also rules
orders and directions and (Act), 43

residential occupier, 31±33
VAT and, 255

resignation, rules and procedures compared, 131
responding party see parties

rights
adjudication, to, 2±4, 12, 45±50
adjudicator's, to reasonable fee, implied term,

173±174
duties and, under adjudicator's agreement

(Act), 173
suspend performance, to, interest and, 258±259

risk
construction contract and, 12

rules
natural justice, of, summarised, 193
procedures and, compared, 123

adjudicator's ability to resign, 131
adjudicator's agreement, 127
adjudicator's fees, 128
adjudicator's lien, 138
date of referral, 127
expert assistance, 134
joinder provisions, 132
matters for decision, 135
method of decision, 136
nomination of adjudicator, 125
notice of adjudication, 125
parties' costs, 130
power of adjudicator to open up review and

revise, 133
procedure and timetable, 132
reasons, 136
referral notice, 127
status of decision if not reached in 28 days or

any extended period, 137
termination by parties, 131

Scheme for Construction Contracts (England and
Wales) Regulations 1988 (the Scheme), 3,
67

Act and, 40±41
adjudicator

advice taken by, 229±230
appointment of, 141±143,
ascertaining law by, 228±229
independence of, 191
powers of, 91±96

adjudicator's agreement and, 172±174
decision, 96±100

ascertainment of facts by adjudicator himself,
and, 248±249

effects of, 100
reasons and, 255

enforcement and, 101, 261
impartiality and, 191±193
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implied terms of contract, as, 12
notice of intention to seek adjudication, 78±91
payment, 103
dates for, 105±107
notice of intention to withhold, 108
notice specifying amount of, 107
prohibition of conditional, 108
stage, entitlement to and amount of, 103±105

rules and procedures, 124
text, 300±308
`unadjudicable' dispute and, 235±236

Scotland
application of Act to, 24, 43
Construction Contracts (Scotland) Exclusion

Order 1998, text, 320±322
Scheme for Construction Contracts (Scotland)

Regulations 1998, text, 312±319
service, notices etc, of (Act), 41±42
specific performance, means of enforcement, as,

270±271
stakeholder, 260±261
status

delayed decision, of, 137
professional see impartiality

sub-contract
see construction contract; contract
standard forms of see individually named forms

summary judgment, means of enforcement, as,
274

suspension of performance see performance,
suspension of

Technology and Construction Solicitors
Association (TeCSA)

Adjudication Rules 2002 Version 2.0, 125±140
`commercial' decision and, 232
text, 357±362

terminology, 1
terms

construction contract, of, Scheme as, 12
decision, in, 252
governing adjudicator's agreement where

Scheme applies, 175±176
implied
adjudicator's right to reasonable fee, 173

construction contract into adjudicator's
agreement, 172

decision
parties will do all things necessary to allow
adjudicator to adjudicate and reach, 238

should be honoured, 265±266
Scheme as, 12

test
consistency of evidence, for, 246±247
probability, 246

third party
see also adjudicator nominating body
adjudicator's appointment and, 150

time
see also date
compliance with decision, for, 261
extension of, dispute, 234
reckoning periods of (Act), 42

timetable, rules and procedures compared, 132
title, of decision, 251±252
tort, dispute arising in, 229
training, 146
tribunal see adjudicator

unfairness, procedural see procedural unfairness

value added tax (VAT), 255
`venting', 227

witness
decision, 247
enforcement, adjudicator, 287
expert, 22
fact of, 22
IChemE Adjudication Rules

fact, 216
opinion, 216

meetings, 227
signature, 178, 180
statement, 38, 193

writing
agreement in, Act and, 33±40
`back of a fag packet', 196
decision in see decision, written
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