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PREFACE

This is the first instalment of an Encyclopedia of Public International Law which is
scheduled to appear at regular intervals in 12 instalments during the years 1981 to 1984. The
present instalment comprises 45 articles covering the main institutions and problems con-
nected with the settlement of international disputes. Each of the 12 instalments will contain a
considerable number of articles in alphabetical order dealing with various aspects of a certain
area of public international law. The specific areas covered in the several instalments do not
represent subdivisions of a preconceived system of public international law; they have been
chosen because of practical considerations.

After the publication of all the instalments, the work will be printed again as a whole —
with supplementary notes and new bibliographical references, where necessary —and will
appear in four hardbound volumes; an additional volume will contain indexes, lists of
authors and decisions, etc. The four volumes will bring all entries together into a continuous
alphabetical order. The completed work, comprising about 1200 articles (a complete list of
articles, updated where necessary, is included in each instalment), will provide reliable
information and analysis on the problems and institutions of public international law; it will also
summarize and evaluate a great number of important decisions of international courts and
tribunals. A limited amount of overlapping of certain articles is not only unavoidable but is also
necessary and useful in order to provide a more complete presentation of the different subjects,
their relation to each other and the varying views of different experts.

In order to enable the reader to use the Encyclopedia to the fullest extent, arrow-marked
cross-references in the texts of articles refer to other entries. When, for example, a specific
topic might be expected to be dealt with under a certain heading but is discussed either
under a different heading or only in a broader context, references to the relevant article will
provide further guidance. Key-word arrow references are generally inserted at the first
significant point in an article where another article deals with the subject mentioned.

Although the present Encyclopedia is a new and independent work, it owes much to the
Worterbuch des Vélkerrechts edited between the two World Wars by Karl Strupp and
published in a completely revised version by Hans-Jiirgen Schlochauer during the years 1960
to 1962.

The manuscripts for this instalment were finalized in July 1980.
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ACCESS TO INTERNATIONAL COURTS
see Standing before International Courts and
Tribunals
ADJUDICATION
DISPUTES
Tribunals.

OF INTERNATIONAL
see International Courts and

ADMINISTRATIVE TRIBUNALS,
BOARDS AND COMMISSIONS
IN INTERNATIONAL
ORGANIZATIONS

One of the attributes generally ascribed to in-
ternational organizations as a result of their legal
personality under international law is the right to
jurisdictional  immunity International
Organizations, Privileges and Immunities). Since
municipal courts have no jurisdiction to settle
disputes between international organizations and
their personnel, an internal administrative law
and specific institutions have been developed (—
International Organizations, Internal Law and
Rules).

International administrative tribunals are
bodies of a judicial character attached to inter-
national organizations. Their function is mainly to
adjudicate on disputes between organizations and
their servants (— Civil Service, International). For
this purpose they mainly apply the internal ad-
ministrative law of the organization.

-

1. Historical Development

As long as international organizations remained
under the primitive form of simple ‘‘unions”, the
legal claims of their personnel were settled by the
courts of the State where the organization had its
headquarters. This State, as a mandatary of the
member-States, was generally entrusted with the
function of organizing and supervising the ad-
ministration of the union and of its bureau, in
accordance with the constitutive charter (e.g.,
Switzerland with regard to the permanent bureau
of the unions whose headquarters were located in
Bern).

The emergence of true international organiza-
tions, independent of national tutelage, called for
the establishment of a judicial procedure designed
to settle disputes between the organization and its

servants. The first international administrative
tribunals were that of the International Agricul-
ture Institute, whose seat was in Rome (and which
was replaced by the FAQO), and that common to
the League of Nations and to the International
Labour Office which was succeeded by the Ad-
ministrative Tribunadl of the ILO (— International
Labour Organisation, Administrative Tribunal).
This latter tribunal is today the judicial organ of
numerous organizations, including WHO, UN-
ESCO, FAO, WMO, 1AEA, GATT, Eurocontrol
and UPU.

The — United Nations Administrative Tribunal
was created by General Assembly Resolution 351
A (V) of November 24, 1949, and started its
work on January 1, 1950. It also acts as the
judicial organ for other organizations, such as
ICAO and IMCO.

In Europe, a distinction has to be made be-
tween the European Communities on the one
hand, and international organizations with inten-
sive European activities on the other. In the three
— European Communities, the judictal power is
entrusted to a single court (— Court of Justice of
the European Communities). In addition to the
multiple and varied powers conferred upon it by
the constitutive treaties, the Court has jurisdiction
to decide all cases involving the Communities and
their servants in accordance with the Court’s Sta-
tute and with the special legal régime applicable
to the Communities’ officials. Other organizations
have established specialized Appeal Boards to
deal exclusively with disputes between the
organizations and their servants (e.g., the Council
of Europe, NATO, OECD, WEU, ESA).

2. General Characteristics

(a) Composition

It is difficult to generalize regarding the com-
position of international administrative tribunals.
In certain of these tribunals the judges must have
the highest judicial qualifications (e.g., Court of
Justice of the European Communities). Others
require their members to have had both ad-
ministrative and judicial training (e.g., the UN
Administrative Tribunal). Still other tribunals are
composed of persons with experience in the civil
service, while requiring that one member at least
have a judicial qualification (e.g., ESA, OECD,
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NATO). Age or sex requirements are not
generally imposed.

The number of judges varies: three in the ILO
Administrative Tribunal, seven in the UN Ad-
ministrative Tribunal, nine at the Court of Justice
of the European Communities and usually three
in the different Appeal Boards of the other
European organizations.

No nationality requirement is generally
specified. However, the Statutes of the Ad-
ministrative Tribunals of the ILO and of the UN
stipulate that each member of the judicial organ
should be of different nationality. Whereas this
condition is not always provided for in other
statutes or regulations, it may be noted that the
Appeal Boards generally consist of persons of
different nationalities. Furthermore, where the
number of judges equals the number of the
member-States of the organization, there is usu-
ally one judge from each of these States. Some
texts provide for deputy judges (ILO Ad-
ministrative Tribunal), some do not (UN Ad-
ministrative Tribunal, Court of Justice of the
European Communities).

Considerable differences exist with regard to
the appointment procedures (by the governments
of the member States, by the Council or Com-
mittee of Ministers or Permanent Represen-
tatives, by the General Assembly or by the
General Conference of the organization), the
conditions under which the members exercise
their function and the terms of tenure (e.g., remo-
vability, resignation, dismissal, impeachment).

(b) Procedure

The administrative nature of these tribunals
implies that the procedure is essentially a written
one. The oral phase is provided for only to enable
the parties to elaborate on certain arguments and
to clarify positions taken in the written state-
ments. Sometimes the decision on whether to
initiate an oral phase is reserved to the tribunal
itself, which may hold that the hearing of the
parties is unnecessary (ILO Administrative Tri-
bunal).

The proceedings start with the filing of an ap-
plication; this must comply with admissibility
requirements regarding the plaintiff (the notion of
“servant” is broadly defined in the jurisprudence
of international administrative tribunals) and
regarding the challenged action, which must be an

individual measure (or, in case of a general act,
must be proved to have placed the applicant in a
situation which individualizes him as if he were
the addressee of the act), and must be final and
harmful. In a number of organizations the judicial
phase must be preceded by an administrative
phase in which the applicant brings his claim
before the appropriate administrative authority.
Only after the latter has dismissed the claim,
either by an explicit or an implicit decision, can
the claim be brought before the judicial organ.
When an administrative procedure is available,
the applicant has sometimes the right to demand
that, prior to the beginning of this phase, a special
commission be set up before which he may make
representations. Any opinion which may be
arrived at by such a commission will be brought
before the competent administrative authority
called upon to make a decision. In addition, the
application should satisfy a number of procedural
requirements and must be submitted within a
certain time limit. The claim is communicated to
the respondent, who may file a written answer, to
which the applicant may reply. Here the written
phase normally ends. However, in certain cases,
the respondents may be authorized to submit a
rejoinder (Court of Justice of the European
Communities).

Before the opening of the oral proceedings, the
judges may decide whether there is a need for
measures of inquiry (e.g., request for further in-
formation, expert’s report, inspection of the place
in question). The oral phase consists of the hear-
ing of the parties. It may also include the sum-
moning of witnesses. In general, the hearings are
held in secret and the parties undertake not to
disclose what has been said or what came to their
knowledge during the hearings. The rules are
different in the Court of Justice of the European
Communities, the ILO Adminstrative Tribunal
and the UN Administrative Tribunal, where most
of the hearings are held in public, except cases
heard in camera. The decision or judgment is
given within a period of eight days to four months
after the closure of the proceedings. The reasons
on which the tribunal’s decision is based must be
stated. In the UN Administrative Tribunal dis-
senting opinions may be filed.

Judgments and decisions of international ad-
ministrative tribunals are final and there is no
appeal procedure available. The only further



ADMINISTRATIVE TRIBUNALS, BOARDS AND COMMISSIONS

action possible is for a party to appear before the
same tribunal in order to ask for rectification of a
substantive error or omission, for interpretation
or for revision of the decision rendered. These are
extra-ordinary proceedings which are subject to
strict admissibility requirements.

It may be noted, however, that the decisions of
the UN and ILLO Administrative Tribunals may
be reviewed by the — International Court of
Justice which, in such instances, may give an
advisory opinion (— Judgment of UN Ad-
ministrative Tribunal, Application for Review of
(Advisory Opinion), — Judgments of ILO Ad-
ministrative Tribunal (Advisory Opinion)). This is
an exceptional procedure in a number of aspects.
Application may only be filed by the Executive
Council of the organization or by a special
screening committee. This action resembles pro-
ceedings for review or application for cassation.
The opinions given by the ICJ may be obligatory
according to the relevant rules of the organization
concerned although they are not binding under
the UN Charter and the Statute of the Court. In
the United Nations, the Secretary-General has the
power either to implement the opinion im-
mediately (where the ICJ confirms the Tribunal’s
decision) or to request the Tribunal to reconvene
in order either to confirm its judgment or to
amend it in accordance with the ruling of the ICJ.

The absence of an ordinary appeal procedure is
highly unsatisfactory. The parties are deprived of
a right which may be regarded by some as fun-
damental. The administration of justice itself
suffers from a lack of coherence and of juris-
prudential unity.

(c) Activities

International administrative tribunals have a
limited authority to act. Their jurisdiction extends
to litigation concerning recruitment, promotion,
termination of employment and disciplinary
actions. They do not have power to grant in-
junctions. They may only proceed to annul ad-
ministrative decisions and to award damages to
the injured party. Grounds for bringing an action
include lack of competence, infringement of an
essential procedural requirement, violation of a
contractual term or a staff regulation or of —
general principles of law (such as equal treatment
and proportionality), and misuse of power. Where
the action is directed against a decision taken on

|99)

the basis of a discretionary power, judicial control
is rather limited: the administrative judge may
only verify whether the decision was taken by the
competent authority in compliance with the
ordinary procedure, whether it is based on
erroneous factual considerations and whether it is
vitiated by an error of law, manifest error of
assessment or by a misuse of powers. Generally,
international administrative tribunals act with
extreme circumspection where the control of the
exercise of a discretionary power is involved.

An action for damages often appears as com-
plementary to an action for annuiment. The suc-
cess of the former often depends on the outcome
of the latter, although it is generally acknow-
ledged that an action for damages is an
autonomous legal remedy. In the exercise of their
power to accord damages, the judges have more
extensive jurisdiction; they normally take into
account the existence of wrongful behaviour on
the part of the administrative authority, the direct
and personal injury alleged to have been sus-
tained by the plaintiff and the causal link between
the administration’s behaviour and the damage
which is said to have resulted from it. Compen-
sation may also be awarded for non-pecuniary
loss.

It has to be emphasized that international ad-
ministrative tribunals do not apply the same ad-
ministrative law but rather the internal law of the
respective organizations in which they have to
perform the judicial function. The result is a
mosaic of decisions whose lack of harmony some-
times appears to bring about contradictions. The
explanation for this is to be found in the multi-
tude of regulations and internal statutes governing
the international civil service (— Civil Service,
International). When faced with problems of
construction and of gaps in the law, the inter-
national administrative judges, and particularly
those of the European Court of Justice, often use
interpretative techniques (mainly general prin-
ciples of law) to enable them to give full effect to
the relevant and binding treaty provisions.

3. A Special Tribunal

In order to provide for a right of appeal in the
international civil service, it has been suggested
that an Administrative Tribunal of the European
Communities be established to serve as tribunal at
first instance in cases involving servants and



4 ADMINISTRATIVE TRIBUNALS, BOARDS AND COMMISSIONS

officials of the Communities. The Court of Justice
would then act as a court of cassation, deciding on
points of law and remitting the case to the Ad-
ministrative Tribunal, which would then have to
decide the case according to the Court’s judg-
ment, or as a court of appeal, making final judg-
ments on cases brought before it. This proposal,
inspired by the Court of Justice, which has to cope
with an increasing number of cases, was made by
the Commission of the European Communities. It
has already received the approval of the Budget
and the Legal Affairs Committees of the Euro-
pean Parliament (Working Document 37/79;
April 6, 1979, Rapporteur M. Cointat). The esta-
blishment of such a tribunal would set an exam-
ple for officials of other international organiza-
tions who are seeking better judicial protection.
At the time of writing, it appears however that
the Commission’s proposal has encountered some
opposition from certain member-States and 'the
prospects for such a tribunal are uncertain.
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GEORGES VANDERSANDEN

ADVISORY OPINIONS OF
INTERNATIONAL COURTS

1. Nature

An advisory opinion is the judicial opinion of a
standing international tribunal (— International
Courts and Tribunals) on a legal question whether
or not related to an existing international dispute
referred to the tribunal by an international entity.
The opinion does not bind the requesting entity,
nor any other body nor any State, to take any

specific action; in general there may be at most an
obligation on the requesting entity to regulate its
conduct on the basis that the view of the legal
situation expressed in the opinion is correct.

The possibility of an advisory opinion given by
a tribunal other than a permanent one, i.e. an —
arbitration body, is certainly conceivable, but un-
likely in practice since the function of inter-
national arbitration is to obtain the binding sett-
lement of inter-State disputes (but cf. the task
conferred upon the ICJ in the — North Sea
Continental Shelf Cases).

2. Jurisdiction to Give Advisory Opinions

It appears that the power of an international
tribunal to give advisory opinions is not inherent
in its judicial status, in the sense that a tribunal
can not give an advisory opinion unless the power
to do so is conferred on it by its constituent
instrument. Requests for advisory opinions ad-
dressed to the — United Nations Administrative
Tribunal by the — United Nations Secretary-
General, and to the — International Labour
Organisation Administrative Tribunal by the ILO
Governing Body have been met in the one case
with a refusal (UN Administrative Tribunal,
Judgment No. 237, pp. 3-4) and in the other by
the furnishing of an opinion given by the mem-
bers of the tribunal in their private capacity as
jurists (ILO, Governing Body Document G.B.
206/13/7 of 2/3 June 1978).

The system of advisory opinions given by a
standing judicial body was conceived for the —
Permanent Court of International Justice, on the
basis of Art. 14 of the Covenant of the —
League of Nations, and developed by the juris-
prudence of that Court; similar power was con-
ferred on the — International Court of Justice (—
United Nations Charter, Art. 96; Statute, Art.
65). Hudson (op. cit., pp. 107-108, 485-486) has
shown that while certain municipal courts posses-
sed advisory jurisdiction, this was not the in-
spiration for Art. 14 of the Covenant, which was
derived more from the concept of the PCIlJs’
secondary role as legal advisor to the League.

Protocol No. 2 to the — European Convention
on Human Rights (May 6, 1963; in force since
September 21, 1970), confers power on the —
European Court of Human Rights to give ad-
visory opinions at the request of the Committee
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of Ministers of the — Council of Europe on legal
questions concerning the interpretation of the
Convention and its Protocols. No advisory
opinions have been delivered to date. Similarly.
the American Convention on Human Rights con-
fers a broad competence to give advisory opinions
on the — Inter-American Court on Human
Rights.

The — Court of Justice of the European
Communities has power under several articles of
the Community treaties to give advisory opinions,
and, under one such article, power to give a
“ruling”. Under the — European Coal and Steel
Community Treaty, Art. 95, the Court is to give
advisory opinions on proposals for amendment of
the power of the High Authority under the
Treaty, in order to say whether the proposed
amendments conflict with the fundamental aims of
the Community or alter the relationship between
the High Authority and the other institutions of the
Community.

Under the — European Economic Community
Treaty, an advisory opinion of the Court may be
requested by the Council, the Commission, or any
Member State, on the compatibility with the
Treaty of any agreement proposed to be entered
into by the Community with one or more non-
Member States or with an international organiza-
tion (EEC Treaty, Art. 228 (2)).

Under Arts. 103 and 104 of the — FEuropean
Atomic Energy Community Treaty, agreements
or contracts concerning matters within the pur-
view of the Treaty may be challenged if they
contain clauses which impede the application of
the Treaty. A ‘“‘ruling” (déliberation) from the
Court may be obtained on the question; when
application to the Court under the first of these
provisions was made for the first time in 1978, the
Court entitled its response a prise de position
(official English translation: ‘“‘decision’™) (see
CJEC, November 14, 1978, Reports/Recueil 1978,
p. 2151 at p. 2165).

It is interesting to note that the European
Community Treaties have adopted the concept of
the advisory “opinion” for judicial pronounce-
ments which, while lacking any true binding or
executory force, nevertheless entail practical con-
sequences which the bodies concerned cannot
ignore: thus, for example, an agreement which it
is proposed the EEC shall enter into, if chal-

lenged before the Court of Justice and the subject
of an adverse opinion, cannot come into force
unless all Member States ratify it (EEC Treaty,
Arts. 228 and 236).

The question has arisen whether possession of
jurisdiction in general to give advisory opinions
entails jurisdiction to respond positively to the
specific request for an advisory opinion in every
case, and whether, even if this is so, such juns-
diction must necessarily be exercised or whether
there may not be cases in which it should not be
exercised. Specifically, in view of the admitted
principle that the contentious jurisdiction of an
international tribunal derives from the consent of
the parties, it has been argued that where a
question submitted for advisory opinion is, or is
closely related to. a question in dispute between
certain States, the Court is entitled or bound to
take into account the existence or lack of consent
of those States for the exercise of its advisory
jurisdiction.

The question first arose before the PCLJ in the
—» Eastern Carelia Case. where the subject of the
request for an opinion was a matter in dispute
between Finland and the Soviet Union and the
latter State took no part in the proceedings before
the Council of the League preceding the request
nor those before the Court following it. The Court’s
refusal to give an opinion constituted a clear
finding that the Court was not in every case
obliged to exercise advisory jurisdiction if there
were circumstances which in its discretion it con-
sidered militated against doing so. The Court’s
unwillingness to give an opinion has, however,
also been interpreted as supporting the view that
the absence of consent by a State party to the
dispute is a bar to the exercise of advisory juris-
diction in respect of that dispute. The matter was
re-examined by the ICJ in the cases concerning —
Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania (Advisory
Legal Consequences for States of the Continued
Presence of South Africa in Namibia (— South
West Africa/Namibia (Advisory Opinions and
Judgments)) and — Western Sahara (Advisory
Opinion); the last case in particular afforded the
Court the opportunity of making it clear that “‘the
consent of an interested State continues to be
relevant, not for the Court’s competence, but for
the appreciation of the propriety of giving an

Opinions),
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opinion”, and that while in  certain
circumstances, . . . the lack of consent of an inter-
ested State may render the giving of an advisory
opinion incompatible with the Court’s judicial
character”” (ICJ Reports, 1975, p. 25), that was not
always or necessarily so.

3. Possible Subjects of Advisory Opinions

The ICJ possesses a wide power to give an
advisory opinion on ‘“‘any legal question” (UN
Charter, Art. 96; Statute, Art. 65), such a ques-
tion will normally be one of international law (e.g.
— Reparation for Injuries Suffered in the Service
of UN (Advisory Opinion), = Genocide Con-
vention (Advisory Opinion)), but may involve the
legal appreciation of a historical situation (West-
ern Sahara), or relate to the procedure of an
international body (Voting Procedure on Ques-
tions relating to Reports and Petitions concerning
the Territory of South West Africa (— South
West Africa/Namibia (Advisory Opinions and
Judgments)) or to the proceedings of an ad-
ministrative tribunal (— Judgments of ILO Ad-
ministrative Tribunal (Advisory Opinion); —
Judgment of UN Administrative Tribunal, Ap-
plication for Review of (Advisory Opinion)).
There seems no reason why the Court should not
be asked, in appropriate circumstances, for an
opinion on a question purely of municipal law (cf.
the Danzig Cases before the PCIJ; — Danzig
Legislative Decrees (Advisory Opinion)).

Thus, although the Court’s advisory jurisdiction
in this respect is wide, there are limitations on the
questions which may be put to it, depending on
the identity of the questioner. While the —
United Nations Security Council and — United
Nations General Assembly may seek an opinion
on “any legal question”, other organs and agen-
cies may be authorized by the General Assembly
under Art. 96 of the Charter only to seek opinions
on ‘‘legal questions arising within the scope of
their activities””. For the purpose of assessing
proprio motu the applicability of this restriction,
the Court will make its own appraisal of the
nature of the “activities” of the requesting body
(see ICJ Reports 1973 — Judgment of UN Ad-
ministrative Tribunal, Application for Review of
(Advisory Opinion), pp. 173-175, and the dissent-
ing opinion of Judge Onyeama, ibid., pp. 228~
229).

The expression of the Court’s opinion on a

legal question may also involve the consideration
of the existence and relevance of certain facts. In
the — Eastern Carelia Case the PCIJ laid down a
sound approach in this respect:

“The Court does not say that there is an
absolute rule that the request for an advisory
opinion may not involve some enquiry as to
facts, but, under ordinary circumstances, it is
certainly expedient that the facts upon which
the opinion of the Court is desired should not
be in controversy, and it should not be left to
the Court itself to ascertain what they are’.
(PC1J B 5, p. 28).

4. Procedure of the ICJ in Advisory Cases

The original Statute of the PClJ contained no
provisions concerning the procedure to be fol-
lowed in advisory proceedings, and in view of the
total absence of experience in this domain, the
Rules of Court prepared in 1922 contained only
the barest outline. With the subsequent revisions
of the Rules in 1926, 1931 and 1936, and the
amendment of the Statute by the revision proto-
col of 1929, the opportunity was taken to in-
corporate provisions reflecting the growing
experience of the Court in the matter (— Pro-
cedure of International Courts and Tribunals).
The Statute and Rules of the ICJ followed the
Statute and Rules of the PCIJ without material
change; however, the distinction in Art. 14 of the
League of Nations Covenant between ‘‘disputes’
and ‘“‘questions” which might be referred to the
Court for advisory opinion was not repeated in
Art. 96 of the UN Charter, — a change which was
not without significance to procedure (see below).

The general approach of the PCIJ from an early
stage was to insist that, even when giving advisory
opinions, it remained a court of justice, and
therefore it adopted a procedure for its advisory
work which broadly followed the established con-
tentious procedure. This assimilation of advisory
procedure to contentious procedure tended over
the years to become stricter; a particularly
significant step was the Court’s decision in 1927 to
allow the appointment of judges ad hoc in certain
advisory proceedings. In this respect, the ICJ has, if
anything, intensified the approach which views
contentious proceedings as the norm, to which
advisory proceedings should so far as possible be
assimilated, taking account of the scope and
nature of institutions of contentious procedure
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when transposed to the advisory field. The 1978
revision of the ICJ Rules of Court has extended
the section relating to advisory procedure, prin-
cipally by codifying existing practice where pre-
viously the general provision of Art. 68 of the
Statute effected the necessary assimilation from
contentious procedure.

In general, therefore, advisory procedure is
closely modelled on contentious procedure: it is
divided into a written and an oral phase, though
the Court has exercised the power to dispense
with oral proceedings where it has seen fit to do
so. There are no ‘“‘parties”, merely a category of
States and international organizations regarded by
the Court as likely to be able to furnish in-
formation on the question before the Court (Sta-
tute, Art. 66; — Standing before International
Courts and Tribunals). Even where an existing
dispute forms, to a greater or less extent, the
background of the proceedings before the Court,
no State concerned with the proceedings is
regarded as having any particular status, except
with regard to the question of the appointment of
judges ad hoc. The decision of the Court on a
request for an advisory opinion is produced by a
deliberation process identical to that adopted for
judgments, and in form closely resembles a
judgment (a point emphasized by the addition in
the 1978 Rules of Art. 107, defining the contents
of an advisory opinion, which closely follows the
wording of Art. 95 concerning the contents of a
judgment).

The main procedural question which has given
rise to difficulty is that of the appointment of
judges ad hoc. After first declining tQ recognize
the possibility of appointment of judges ad hoc in
advisory proceedings, the PCLJ then reversed this
approach, and judges ad hoc were regularly ap-
pointed in cases involving existing disputes be-
tween States. An attempt to obtain the appoint-
ment of a judge ad hoc on the ground of the
general desirability of the Court having his assis-
tance, in a case where there was no inter-State
dispute, was unsuccessful, though the decision of
the Court on the point (Danzig Legislative
Decrees, PC1J, A/B 65, pp. 69-71) has lent itself
to differing interpretations.

The attitude of the ICJ has been influenced.
firstly by the disappearance of the express dis-
tinction between ‘‘disputes’” and ‘‘questions”

formerly in Art. 14 of the Covenant; the concept
of *‘dispute’” has been replaced by that of a “‘legal
question actually pending between two or more
States™”, and this apparently wider formula has
been narrowly interpreted. Secondly, the 1CJ has
developed a philosophy deriving from the fact
that it is an organ of the United Nations, whereas
the PClJ was technically not an organ of the
League. The ICJ has consistently laid stress on its
duty to cooperate in the functioning of the United
Nations, and to be guided by the objects and
purposes of the Organization; similarly, it has
tended to concentrate on the fact that the purpose
of a request for an opinion by a United Nations
body is to obtain guidance from the Court for that
body, and therefore to play down the dispute
element in cases in which a matter was at one and
the same time one of concern to a United Nations
organ, and arguably a ‘“legal question actually
pending between States””. Thus in the Namibia
Case, the Court's decision, subject to the powerful
dissent of a minority of Members of the Court,
was that South Africa could not appoint a judge
ad hoc because the opinion had not been request-
ed “‘upon a legal question actually pending be-
tween two or more States’’; but in Western Sahara
the Court was able to discern a difference in the
position of two States closely concerned in the
matter — Morocco and Mauritania - justifying the
appointment of a judge ad hoc by one of them
and not by the other.

A minor manifestation of the same approach in
the procedural field, is the well-established prac-
tice of the ICJ whereby a representative of the
Secretary-General of the United Nations is heard
by the Court, not simply as supplying information,
but also arguing as to what should, in the view of
the Secretary-General, be the proper decision in
the interests of the Organization (see in particular
Namibia, Pleadings, Vol. 2, pp. 31 and 61-62; cf.
Daillier, op. cit.).

The Court may international
organization other than the requesting organiza-
tion to furnish information (Statute, Art. 66), but
the Secretary-General's participation is not based
upon any text.

invite  an

5. Special Features and Proposals for Development

The disappearance of the reference to advisory
opinions being given on ‘‘disputes” in the UN



8 ADVISORY OPINIONS OF INTERNATIONAL COURTS

Charter as compared to the League of Nations
Covenant (see above) has been followed — though
post hoc does not necessarily imply propter hoc —
by a decline in the use of the procedure for
indirect dispute settlement with the consent of
those concerned. A number of international in-
struments negotiated in the immediate post-war
years, however, contained provision for dispute
settlement by advisory opinion accepted in ad-
vance by the parties as binding (e.g., the Con-
vention on United Nations Privileges and Im-
munities of 1946, Article VIII, Section 30, —
International Organizations, Privileges and Im-
munities). Up to the present time no dispute of
this kind has been brought before the ICJ.

A further specialized use of the advisory opinion
procedure which has been implemented, but
which has not escaped criticism, is the procedure
for review of judgments of the — International
Labour Organisation Administrative Tribunal and
— United Nations Administrative Tribunal.
While originally instituted more in the interests of
States, who ultimately have to foot the bill for
compensation awarded to staff members of inter-
national organizations, than in the interests of the
staff members themselves, the procedure on the
face of it affords an ultimate judicial guarantee for
the staff member (the relevant tests are Art. XI of
the Statute of the UN Tribunal and Art. XII of
the Statute of the ILO Tribunal). The procedure
partakes more of a review by way of cassation
than an appeal, since the role of the International
Court is limited to examining the procedure and
judgments of the Administrative Tribunals to
ensure that they meet certain specified criteria.
Apart from the difficulty, in the case of the UN
Tribunal, on the point of whether the legal ques-
tion put to the Court is one ‘arising within the
scope of the activities” of the special body created
to obtain advisory opinions (the Special Com-
mittee on Advisory Tribunal Judgments; see
Application for Review of Judgment No. 158 of
the United Nations Administrative Tribunal), the
provision in Art. 34 of the Statute of the Court
that ““only States may be parties in cases before
the Court” has been read as debarring the Court
from hearing entities other than States even in
advisory proceedings. Some degree of participa-
tion of the staff member concerned in the pro-
cedure, generally regarded as necessary if justice

is to be done, has therefore only been rendered
possible by a certain amount of procedural gym-
nastics; for this reason, individual judges have
cast some doubt on the propriety of the pro-
cedure, but the majority of the Court has ac-
cepted it (see Judgments of the ILO Tribunal on
Complaints made against UNESCO, supra; Ap-
plication for Review of Judgment No. 158 of the
UN Administrative Tribunal, supra).

Proposals have from time to time been made
for further specialized use or extension of the
advisory competence of the International Court.
In particular, in response to the invitation of the
General Assembly in resolution 2723 (XXV) of
December 15, 1970, for the ‘“views and sug-
gestions” of States ‘“‘concerning the role of the
Court”, a number of governments put forward
such suggestions (for summary see the report of
the Secretary-General on the question, UN Doc.
A/8382, a.i. 90, 26th sess. (1971) paras. 263-305).
Some of the proposals would have involved
amendment of the Statute and might therefore be
regarded as politically unrealistic; but in fact even
those proposals which, according to their authors,
would not have required such amendment, did
not result in specific action by the Assembly.

Among the ideas explored in this context was
that of enabling regional organizations and in-
dividual States to seek advisory opinions from the
Court, although there was division of views as to
whether this would be desirable. It was also sug-
gested that arbitral tribunals or permanent inter-
national tribunals established under treaties might
be able to consult the Court by these means; or
that national courts faced with a question of pub-
lic international law should be enabled to use the
advisory opinion procedure in order to obtain a
ruling on a point arising in a current case, as is
possible for the courts of EEC Member States
with regard to the Court of the Communities.
Even individuals might, it was suggested, have
some degree of access to the Court in advisory
procedure, to the limited extent necessary in
order to ensure justice in cases coming from the
UN and ILO Administrative Tribunals.

From a rather different viewpoint, it was,
however, also suggested that the difficulties aris-
ing in cases where the request for an opinion was
related to a pending dispute could be avoided if
the Court were required to decline to give an
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opinion unless the parties to the dispute agreed in
advance to accept it as binding.

6. Conclusion

The determination of the PCIJ as well as the
ICJ to preserve the character and procedures of a
court in exercising the functions of legal adviser
conferred by the Statute is entirely commendable;

but the effect has been to forge a more unwieldy
instrument than was probably foreseen in 1922.
The sheer amount of time required for the judi-
cial process may in itself to some extent account
for the disappointing paucity of cases in which the
procedure has been resorted to. Furthermore, the
solemnity of the Court’s decision in advisory
cases, its close formal resemblance to a judgment,
makes it difficult for an international body to
contemplate seeking an opinion as a mere matter
of routine in order to assist in the consideration of
the legal aspect of a current problem. Just as a
potential plaintiff State will not institute conten-
tious proceedings unless it has considerable
confidence of success, there is inevitably a ten-
dency, on any question of political
significance, to put to the Court only questions on
which the majority in the requesting body consider
the reply of the Court to be predictable. If their
prognostications are correct, there may be an
uncomfortable feeling abroad that the Court is
being used as a mere political instrument; if their

real

expectations are disappointed, the authority of
the Court is, regrettably, not sufficiently highly
respected to silence criticism and prevent disap-
pointment from affecting still further the popu-
larity of the advisory opinion procedure.
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H.W.A. THIRLWAY

ARBITRAL COMMISSION ON
PROPERTY, RIGHTS AND
INTERESTS IN GERMANY

1. Introduction

The Convention on the Settlement of Matters
Arising out of the War and the Occupation
(“‘Settlement Convention”), a part of the — Bonn
and Paris Agreements on Germany (1952 and
1954), provided for the setting up of the Arbitral
Commission on Property, Rights and Interests in
Germany and, in Chapters 5 and 10, specified the
legal areas of its competence in disputes. Chapter
5, under the heading ‘‘External Restitution” (—
Restitution) (as opposed to the “Internal Restitu-
tion” of property to victims of Nazi oppression,
which was dealt with in Chapter 3), dealt with the
recovery and restitution of property which had
been requisitioned (— Requisitions) during the
World War 1II occupation (— Occupation, Bel-
ligerent) by the forces or authorities of Germany
or her allies (— Reparations after World War II).
If the property to be restored, after identification
in Germany, had been destroyed or otherwise dis-
posed of, the rightful owner was entitled to com-
pensation. Chapter 10 specified that the property
(including shares in German companies) of ‘‘United
Nations (for the
“United Nations” in this context, see — Atlantic
Charter) should be returned and their rights and
interests restored, if their property had been the
subject of discriminatory treatment (— Aliens,
Property); special provisions also dealt with the
exemption of foreigners from the obligation to
make payments under the Equalization of Bur-
dens (Lastenausgleich) Law and clarified the
position of their industnal, literary and artistic

nationals™ meaning of
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property rights. Common to both Chapters was
the provision that the Arbitral Commission was
only competent as a final tribunal of appeal from
decisions of German courts or administrative
authorities; however, it was also competent if the
German court or authority had not reached a final
decision within one year following a submission to
it (Chap. 10, Art. 12 para. 3 of the Settlement
Convention). During the period of its existence,
from 1956 to 1969, the Arbitral Commission
heard 432 appeals; it rendered 162 decisions,
while the remaining 270 cases were disposed of by
other means. The decisions were published by the
Commission in three languages in a ten-volume
collection (Entscheidungen, op. cit., and cited in
the following text as..., Vol.... No....). The
Commission sat at Coblence Castle.

2. Composition and Organization

The rules regulating the composition, organiza-
tion, jurisdiction and procedure of the Arbitral
Commission were derived from several sources;
the main body of rules was contained in the
Commission’s Charter, which was attached as an
annex to the Settlement Convention. In ac-
cordance with Art. 14 (2) of the Charter, the
Commission drew up Rules of Procedure (Bun-
desgesetzblatt 1957 II, 230; amendments in Bun-
desgesetzblatt 1958 II, 65). An Administrative
Agreement of November 12, 1956 (Bundesan-
zeiger No. 225) between the signatory powers to
the Settlement Convention contained certain ad-
ditional rules of importance on the inviolability of
the Commission’s premises and archives, and on
the duties of its members, registry and adminis-
trative board. The nine ‘“permanent members”
of the Commission (never referred to as judges)
had to have the qualifications required in their
respective countries for appointment to judicial
office, or equivalent qualifications. The members
were: President Hugo Wickstrom (Sweden); Vice-
Presidents G. Sauser-Hall until 1967, then Python
(Switzerland) and Gunnar Lagergren (Sweden);
Albert I. Edelman until 1959 then Spencer Phenix
until 1965 then Marc J. Robinson (United States
of America); C.H.A. Bennett until 1968 then M.E.
Bathurst (Great Britain and Northern Ireland);
Jean Marion (France); J. Schwandt until 1966
then Frau H. Maier, Wilhelm Euler until 1968
then W.K. Geck, Karl Amdt (Germany). Italy,

Greece, Belgium and the Netherlands took ad-
vantage of the opportunity open to all States to
accede to the Charter (under Art. 17(2) of the
Charter) and the accompanying right to appoint a
member adjoint (under Art. 3(6) of the Charter);
Denmark, Luxembourg and Norway simply ac-
ceded to the Charter. The Commission sat either
in Chambers of three members or in plenary
session with a quorum of five members, always
under the chairmanship of one of the ‘“neutral”
presidents and with an equal number of German
members and those appointed by the three sig-
natory Allied Powers. A member adjoint could
replace the member appointed by an Allied
Power only in cases heard by Chambers (but not
in plenary session). Orders (as opposed to
decisions) could be issued by one member alone;
it was possible to appeal against such orders to
the plenary session or to one of the Chambers. A
Chamber could at any time refer a case to the
plenary session; in addition, if leave was sought
within a certain period and granted by the
Chamber or plenary session, a decision of a
Chamber could be appealed against to the plenary
session. Members of the Chamber hearing a case
at first instance participated in the decision of the
plenary session!

3. Jurisdiction

According to the wording of Art. 6 of the
Charter, the ‘‘exclusive jurisdiction” of the
Commission was subordinated to that of the
Arbitration Tribunal named in the Convention on
Relations between the three Powers and the
Federal Republic of Germany (— Bonn and Paris
Agreements on Germany (1952 and 1954)), which
was given the power, in Art. 9 of its Charter, to
decide with binding effect on matters relating to
the extent of the competence of the Arbitral
Commission. The Arbitration Tribunal was,
however, never actually formed.

In spite of the varying terminology used by the
signatory States, there is no doubt that the Arbi-
tral Commission was an international court (—
International Courts and Tribunals). The Com-
mission was very concerned to observe the limits
to its jurisdiction defined in the Settlement Con-
vention. In its decision in Leupold-Praesent v.
Federal Republic of Germany, Vol. II, No. 34, the
Commission rejected the claim of a Swiss
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national, although as a resident of the Federal
Republic of Germany she was theoretically entitl-
ed, according to Art. 6 (4) of the Charter, to
make an appeal, and a German-Swiss agreement
had granted to Swiss nationals the same conces-
sions as those granted to “United Nations
nationals” under the Settlement Convention. The
reasoning employed was that an extension of
jurisdiction would have constituted a modification
of the Convention and the Charter, which was not
possible without the consent of all the signatory
States. it was stated,
however, that the Commission, being a court,
could take all the measures necessary to protect a
party’s rights, even without express provision, as
only in this way could the Commission’s juris-
diction and authority be made fully effective
(Veerman v. Federal Republic of Germany, Vol.
1, No. 1). And towards the end of its activities, the
Commission, in plenary session, filled an alleged

In an earlier decision

lacuna in the provisions governing its functions
(IAK v. Federal Republic of Germany, Vol. X,
No. 161)-with six (!) dissenting or separate
opinions, some of which related to the decision
itself and some to the reasoning employed.

The possibility of extending the jurisdiction of
the Commission by agreement of the signatory
States, as provided for in Art. 6 (3) of the Charter,
was utilized only once. On June 16, 1966, the
Federal Republic of Germany and France — with
the consent of the British and American Govern-
ments — agreed to submit to the Commission a dis-
pute which was not envisaged in the Settlement
Convention. According to a German-French
Agreement of October 23, 1954, the German
Government was to allow France to arrange for
the exhumation and return of the bodies of war
and deportation victims, provided that the
identification was “‘probable’ and that there were
no ‘“reasons of extraordinary importance” to jus-
tify a refusal of consent. Among the thousands of
bodies buried in mass and individual graves in the
cemetery of Hohne in the vicinity of the concen-
tration camp of Bergen-Belsen were those of
many French nationals. Relying on the infor-
mation contained in 185 personal information
sheets listing special features of varying
significance, France wished to  attempt
identification. The Federal Republic of Germany
refused consent, mainly because of strong Jewish

protests. The Commission decided in plenary ses-
sion (French Republic v. Federal Republic of
Germany, Vol. X, No. 162) that although a very
small number of French bodies could probably be
identified, there were reasons of extraordinary
importance which justified the German refusal of
consent. Apart from the great importance to be
attached to the Jewish opposition, the alteration
in the appearance of the cemetery and its monu-
ments 24 years after the burials would, in view of
their great symbolic significance, do violence to
general human sensibilities.

4. Procedure

The procedure of the Arbitral Commission was
regulated in detail in the Charter and the Rules of
Procedure (RoP) which determined the procedure
to be followed concerning written and oral pro-
ceedings, interventions by third parties, — interim
measures of protection, settlement, default, ap-
peals, the reopening of proceedings (termed ‘“‘re-
vision’’), costs, legal aid, etc. (— Procedure of
International Courts and Tribunals). Any points
of procedure which had not been regulated were
decided upon as the need arose (RoP, Rule 77);
as regards the intervention of third parties in the
proceedings, the “‘generally recognized principle”
of legitimate interest was adopted (Greece v.
Federal Republic of Germany, Vol. I, No. 19). In
Brincard v. Federal Republic of Germany (Vol.
VIII, No. 143), the Commission rendered, on the
application of one of the parties involved, a
purely declaratory judgment although such a
judgment was provided for in neither the Charter
nor the RoP; it justified this approach by referring
to international legal cases and literature.

Two examples of legal development are of par-
ticular interest:

(a) Unlike the Charters drawn up two years pre-
viously for the tribunals set up to apply the —
London Agreement on German External Debts
{(— London Agreement on German External
Debts (1953), Arbitral Tribunal and Mixed
Commission), the Commission’s Charter provided
in Art. 5 (5) that the deliberations of the Com-
mission should remain secret. Nevertheless, the
United States member attached a dissenting
opinion to a decision rendered by a Chamber.
This procedure was accepted by his two col-
leagues and later by the plenary session, after
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which the order for publication was given (West-
ern Machinery Co. v. Federal Republic of Ger-
many, Vol. I, Nos. 5 and 21). The plenary session
subsequently decided — without formally changing
the RoP-that a dissenting opinion was per-
missible, at first only for the plenary session, but
later also for Chambers (Vol. V, No. 112 foot-
note). However, it had to be objective and as
brief as possible and was not to read as a criticism
of the judgment; it also had to be approved by the
majority. In practice, individual opinions were de-
livered in a third of the decisions; in two espe-
cially significant cases there were seven (Philips
Patentverwaltung v. Federal Republic of Ger-
many, Vol. VII, No. 132) and six (Italian Republic
v. Federal Republic of Germany, Vol. VI, No.
123) separate or dissenting opinions (— Judg-
ments of International Courts and Tribunals).
(b) Concerning the disqualification of members in
the broader sense, the Charter contained only a brief
mention of this in Art. 4 (2). Members could not
engage in any activities which were incompatible
with the proper exercise of their duties, or parti-
cipate in any case with which they had previously
been concerned or in which they had a direct inter-
est. In one case, one of the parties challenged the
participation of the German member Schwandt
because he had previously been a senior official at
the Federal Ministry of Finance and still had an
office there close to the rooms of the Federal
Republic’s agents before the Commission; he was
also the Ministry’s representative on several
boards of directors. The Chamber rejected the
application for disqualification as unfounded, with
Schwandt present but abstaining from the vote.
The plenary session approved this procedure
(Bengtson v. Federal Republic of Germany, Vol.
I1, No. 60) saying that in the absence of specific or
general rules of international law, the Com-
mission could determine its own procedure.
Therefore each Chamber was entitled to decide
on an application for disqualification made by the
other members or one of the parties, but the
challenged member could not participate in the
decision of the plenary session. The majority of
the plenary session considered that the list of
grounds set out in Art. 4 (2) of the Charter was
not exhaustive. On the other hand, in order to
prevent a possible abuse which could impede the
Commission’s work, only exceptionally grave

reasons for disqualification could be accepted. It
was not accepted that there was a general rule of
international law that the provisions concerning
disqualification in the national laws of the sig-
natory States or the States of the various mem-
bers should be considered as applicable by
analogy, as results contrary to justice and equity
could ensue. Courts of a mixed character were in
a special position in that it was not rare for a State
to appoint as a judge someone who had pre-
viously had to deal with the dispute. In the case in
question, the Commission found (without the oral
proceedings which had been requested) that there
was no proof of any genuine ground for
disqualification.

5. Rules Applicable

The rules which were to be applied by the
Commission were specified in Art. 8 of the Char-
ter to be primarily the provisions of the Settle-
ment Convention and the legislation referred to
therein. When it became necessary to interpret or
supplement these provisions, or in the absence of
relevant provisions, the general principles of in-
ternational law and of justice and equity were to
be applied (— Equity in International Law). As
regards procedure, some examples of new or
supplementary provisions are given in section 4
supra.

6. Contributions to International Law

Because of the very specific nature of the rules
to be applied, recourse to general rules outside
the scope of the Settlement Convention was rela-
tively infrequent; this was because the provisions
of the Settlement Convention were mostly the
outcome of the previous practice during the oc-
cupation of Germany after World War II. Admitt-
edly, some of the most important provisions of
the Convention consequently remain obscure and
ambiguous if not seen in relation to this historical
background. It was not long before the problem
of the travaux préparatoires arose, which was
complicated in the case of acceding States which
had not participated in the occupation or the
drafting of the Convention. The leading case here
is Italian Republic v. Federal Republic of Ger-
many, Vol. I11, No. 70 (the significance of which is
not affected by the fact that the Chamber’s
judgment was set aside by the plenary session:
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Vol. VI, No. 123). This case held that when
interpreting an obscure treaty text (— Inter-
pretation Law),
fravaux préparatoires is both necessary and
admissible, even if these had not been published.
The validity of this principle was held to be
unaltered in cases where a complainant only sub-
sequently acceded to the multilateral treaty
without being one of the original Contracting
Parties. Whether the judge should take advantage
of his powers to have recourse to such material
must however depend on the special circum-
stances of the particular case. Thus, in this case it
was obvious that acceding States could not have
more extensive rights than the three victorious
Powers which originally concluded the Convention
with the Federal Republic of Germany.

Among other points of international law dis-
cussed or touched upon were the following: the
admissibility in principle of controlling and block-
ing — enemy property (Heidsieck v. Federal
Republic of Germany, Vol. I, No. 20), the —
Berlin problem (Bour-About v. Federal Republic
of Germany, Vol. VIII, No. 138, Brincard v.
Federal Republic of Germany, Vol. VIII, No. 143,
etc.), the status of Polish officer — prisoners of
war (Krolitowski v. Federal Republic of Ger-
many, Vol. III, No. 76), the meaning of the
expression ‘‘floating territory’’ as applied to a
vessel on the — high seas (Greece v. Federal
Republic of Germany, Vol. IV, No. 80), the
precedence of the Settlement Convention over
any other rules of international law in spite of
Art. 25 of the Basic Law of Germany (Gilis v.
Federal Republic of Germany, Vol. V, No. 108;
Hollandisches Frachtenkontor v. Federal Repub-
lic of Germany, Vol. VII, No. 125), the con-
ditions for the existence of a State of war (—
Peace and War; Philips Patentverwaltung v.
Federal Republic of Germany, Vol. VII, No. 132),
and the independent nature of a Government’s
claim even when it refers to the subject matter of
a previous claim by a private party (Greece v.
Federal Republic of Germany, Vol. III, No. 78).

in International recourse to

7. Evaluation

It would be presumptuous for a former member
to evaluate the work of the Arbitral Commission.
There has, however, been a notable scarcity of
criticism, the harshest coming from E.J. Cohn,

(op. cit.). Most of the decisions were in fact in
favour of the Federal Republic of Germany,
which would seem to indicate the fairness of the
previous decisions of the German courts. Some of
the criticism may be partly influenced by a com-
parison with the — rightly - much more favourable
treatment of victims of the Third Reich provided
for both in the substantive and procedural rules.
Moreover, insufficient regard has been paid to the
fact that certain claims for compensation were
deliberately excluded from the scope of the Set-
tlement Convention (Chap. 10, Art. 1 (6)).
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A. Bases of the Law of
International Arbitration

1. Concept and Nature of Arbitration

Arbitration is the process of resolving disputes
between States by means of an arbitral tribunal
appointed by the parties. The tribunal may be set
up before or after differences arise between the
parties. Art. 37 of the Hague Convention for the
Pacific Settlement of International Disputes of
1907 (— Hague Peace Conferences of 1899 and
1907) provides: ‘‘International arbitration has for
its object the settlement of disputes between
States by judges of their own choice and on the
basis of respect for law. Recourse to arbitration
implies an engagement to submit in good faith to
the award”. Whereas there is only a limited
number of international courts (— International
Courts and Tribunals) established by treaty, in-
ternational arbitral tribunals are numerous. Al-
though individual tribunals differ in origin, struc-
ture and competence, one can identify certain
common characteristics of all international arbi-
tral tribunals. Firstly, even in the case of in-
stitutionalized arbitration (see — Permanent
Court of Arbitration), a tribunal is constituted to
hear a particular case only, and its composition is
determined, to some extent, by the parties (sec-
tion B.1, infra). Secondly, an arbitral tribunal
does not, as a matter of principle, determine its
own jurisdiction but has to decide the dispute as
submitted voluntarily or compulsorily by the par-
ties (section B.2, infra). Thirdly, an arbitral tri-
bunal makes its award in accordance with the
rules adopted for that purpose by the parties or
by rules otherwise binding the tribunal which are
primarily the rules of international law (section
B.3 infra). Fourthly, the parties-or, failing
agreement, the tribunal - have control over the
procedure to be followed, and the tribunal’s
award is, in principle, final, since the object is to
settle the dispute (section B.4 infra).

These criteria distinguish international arbitra-
tion from other methods of — peaceful settlement
of disputes in two ways: on the one hand, they
distinguish it from proceedings before inter-
national courts, which presuppose an organized
and permanent court of justice, staffed by judges
whose appointment the parties to the dispute
cannot influence, and which decide legal disputes

between States in accordance with international
law in force in order to uphold the international
legal order. On the other hand, they distinguish it
from non-diplomatic voluntary methods of dis-
pute settlement, which either amount to no more
than preliminary proceedings, as with the use of
international commissions of inquiry (— Fact-
Finding and Inquiry) or are intended to bring
about a settlement by — conciliation or media-
tion rather than a decision (— Mixed Com-
missions). Examples of such preliminary proceed-
ings are to be found in the permanent inter-
national commissions under the — Bryan Treaties
(1913/1914) to which the parties were obliged to
refer non-arbitral disputes for investigation before
taking further action, in the conciliation com-
missions established under the — Locarno Trea-
ties (1925) for political questions not suited to
arbitration, and in the conciliation commissions
set up by the — General Act for the Pacific
Settlement of International Disputes (1928 and
1949) to deal with non-justiciable disputes prior to
settlement by arbitration. However, commissions
of this type have on occasion exercised arbitral
functions, among them two mixed commissions
established under the — Jay Treaty (1794) and the
mixed commission under the German-Polish Up-
per Silesia Convention of 1922. Conciliation
commissions can be empowered to deal with dis-
putes both by way of proposals for settlement
which are not binding on the parties and by way
of arbitral awards, as in the case of the con-
ciliation commissions set up under the — Peace
Treaties after World War II between the Allied
Powers and Bulgaria, Finland, Italy, Romania and
Hungary, which have acted principally as arbitra-
tion tribunals, and the conciliation commission
under the — Austrian State Treaty (1955).
Occasionally arbitral functions are added to the
judicial responsibilities of an international court;
the Court of Justice of the European Communities
can act as an arbitral tribunal, for example, when
Member-States of the — European Coal and Steel
Community enter into a special agreement to
submit a dispute “which relates to the subject
matter of this Treaty” (Art. 89(2) ECSC Treaty).

The concept of international arbitration does
not include mixed arbitral tribunals. These deal
with claims by private individuals or legal persons
against foreign States. Generally, such claims are
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pursued by the State of which the claimant is a
national by way of — diplomatic protection. The
institution of the mixed arbitral tribunal has its
origin in the —» Mixed Claims Commissions set up
in the 19th century between the United States and
South and Central American States, although the
majority of these commissions did in fact satisfy
the definition of international arbitral tribunals in
view of the de facto limitation of their com-
petence to disputes between States. Mixed arbi-
tral tribunals were established in large numbers
under the — peace treaties after World War . As
a result of the wide scope of the provisions deal-
ing with the aftermath of the war, the number of
cases decided by these mixed arbitral tribunals far
exceeds the number of all international arbitral
awards ever made. Mixed arbitral tribunals
established in the period after World War 11
include in particular the two tribunals created
under Art. 29 and Art. 32 of the — London
Agreement on German External Debts (1953)
(Annexes I and IV), the — Arbitral Commission
on Property, Rights and Interests in Germany
(1954) and the — Austro-German Property
Treaty Arbitral Tribunal (1957) (established by
Art. 108 of that Treaty).

International arbitration must be distinguished
from the settlement of civil disputes by what is
also known as arbitration, in particular by the
Court of Arbitration of the — International
Chamber of Commerce (Domke, op. cit.).

2. Historical Development

The settlement of disputes between city-states,
and, at a later date, between other polities. by
arbitrators can be shown to have occurred from
pre-classical antiquity down to the late Middle
Ages, with varying importance at different periods
of history. However, this was not the origin of
modern international arbitration, nor did the
ancient practice have any influence on inter-
national arbitration as we know it.

This is particularly the case with the Hellenic
system of arbitration in ancient Greece which
many regard as the source of the modern practice.
The Hellenic system is known from inscriptions,
from a number of important actual decisions (for
example the arbitration between Athens and
Mytilene by Periander of Corinth concerning the
possession of the strategically important fortress

of Sigeion on the Hellespont, and that between
Athens and Megara by a tribunal of Salamis (both
around 600 B.C.)), and from events within the
Amphiktyony (to which 18th century political
philosophers attached an exaggerated
significance). They were clearly regional religious
organizations exercising a limited jurisdiction
under sacral law (Lammasch, Die Lehre von der
Schiedsgerichtsbarkeit, (1914) op. cit., 24). One
could rather take non-hegemonial confederacies
as the origin of arbitration in the modern sense,
although as organs of political communities they
only applied the rules of the relevant alliance. In
the second half of the fifth century B.C., Athens
and Sparta concluded treaties with some provision
for settlement of disputes by arbitration but they
were never applied, since no arbitrator was pre-
pared to make a decision between the two
powers, and the — hegemony of one subsequently
prevented the use of these provisions. Arbitra-
tions are also known to us in the period from the
battle of Chaironeia (338 B.C.), which put an end
to the independence of the Greek communities in
foreign relations, to the beginning of Roman rule
(168 B.C.). Some of these concerned territorial
disputes on the edge of the Greek world (for
example the estuary of the Danube, and the dis-
putes between the cities of Crete and the Aegean
island states, Lammasch, op. cit.). These arbitra-
tions were, however, clearly based on the supre-
macy of Macedonian and, later, Roman tribunals.
Similarly, in Roman times arbitral awards were,
as a general rule, made either in exercise of the
sovereignty of Rome over other political bodies
or as hegemonial measures to maintain the Pax
Romana; Rome itself never agreed to go to arbi-
tration.

A thousand years later, the Middle Ages saw
the rise of a form of arbitration which became
widespread in the Later Middle Ages, but which
again does not provide the origin of modern
international arbitration. It occurred first between
the city-states of Italy, between Italian princes
and communities and between Swiss cantons, and
was later used between smaller political com-
munities. It was, on rare occasions, to be found
between states which were resisting incorporation
into the Holy Roman Empire or taking advantage
of feudal divisions to deal with the subtle dis-
tinctions of power relationships and the com-
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plications of feudal law. Medieval arbitration had
the following characteristic features: it was either
a substitute for decision by the courts, similar to
trial by ordeal, or — as with the institution of trial
by a jury of one’s peers —in the nature of a feudal
court to decide between parties of equal status, or
a jurisdiction claimed by the Emperor (see Dante
Alighieri in De monarchia, 1318) or by the Pope
in virtue of his spiritual authority for himself or
for his representative, which can be traced to the
idea of a Respublica Christiana, and was only in a
formal sense an arbitration. Popes Innocent III
and Boniface VIII sought unsuccessfully to intro-
duce a system of compulsory arbitration with the
Pope as an independent arbitrator. In the kind of
disputes which are typical of modern arbitration,
such as frontier disputes, the exchange of
prisoners of war and compensation for breaches
of the peace by illegal acts of war, there was no
clear dividing line between arbitration and
diplomatic methods of settling the disputes. The
position of the arbitrator was frequently that of a
conciliator or amiable compositeur. No doubt the
same was true of arbitrations by relatively in-
dependent collective bodies such as the law facul-
ties at Bologna, Padua and Perugia. Awards were
generally based on rules borrowed from canon
law, modified in part by legal scholars, or on
principles taken from Roman private law and
applied to questions of public and international
law. The confusion following the spread of war
and the political and cultural changes which began
in the course of the 15th century led to an in-
crease in the non-observance of arbitral awards
and brought about the decline of the medieval
system of arbitration and its ultimate demise in
the 16th century.

For these reasons scholars and statesmen began
to consider plans for an international peace
organization, in which the establishment of arbi-
tral tribunals would play a decisive part. (The idea
of such tribunals goes back at least to Pierre
Dubois, in his De recuperatione terrae sanctae of
1306). Georg von Podebrad, for example, in his
plan for a perpetual peace alliance (1462)
recommended the creation of a Court for the
Maintenance of Peace; the Duke of Sully sug-
gested the settlement of disputes by arbitration
within the framework of a world organization
(Maximilien de Bethune, Mémoires, between

1617 and 1635); similarly Eméric Crucé (Le nou-
veau Cynée, 1623) and, at the time of the Peace of
Utrecht, Abbé Saint Pierre proposed a permanent
court of arbitration to decide all disputes between
States (Projet pour rendre la paix perpétuelle en
Europe, 1713). Among the early scholars of in-
ternational law, Hugo Grotius and, later, Jeremy
Bentham (“Plan for an universal and perpetual
peace”, in his Principles of International Law
(1787)) considered arbitration and judicial set-
tlement to be the most effective means for main-
taining peace. The same idea inspired the
Quakers, beginning with William Penn (Essay
towards the Present and Future Peace of Europe,
1693), and they gave practical expression to the
idea of arbitration in the New World through the
foundation of numerous peace societies (— Peace,
Proposals for the Preservation of).

The conditions for the use of international
arbitration were only created with the gradual
breaking up of the medieval world from the 17th
century onwards and the rise of nation-States in a
society of independent, sovereign States. The idea
of arbitration was promoted by the existence side
by side of equal powers maintaining legal rela-
tions with one another, and also by the-ad-
mittedly slow —recognition of their — inter-
dependence. A hundred years passed before dis-
putes between States were submitted to impartial
bodies deciding according to objective rules. The
development of international arbitration began in
Anglo-American international legal relations and
on the American continent. Its origin can be
traced to the conclusion of the Jay Treaty of 1794
between Great Britain and the United States.
This was followed by numerous other similar
treaties made by the United States with South
American States in particular, characterized by
the creation of mixed commissions having arbitral
functions. Similar treaties (details in La Fontaine,
op. cit.) were then concluded between Latin
American States after their declarations of in-
dependence following the Congress of Panama
(1826). Settlement by arbitration also gained a
foothold in the multilateral treaties which became
more common towards the end of the 19th cen-
tury, such as the Congo Act of 1885, the Anti-
Slavery Act of 1890 (— Slavery) and treaties in
the fields of international transport and economic
law. The first provision for compulsory arbitration
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was contained in the Convention setting up the —
Universal Postal Union.

Treaty provisions providing for arbitration
became more frequent as States which had
hitherto not been involved in international arbi-
tration began to see the advantages of settling
disputes in this way. Particularly influential in this
respect were the awards in the — Alabama
Arbitration (United States-Great Britain, 1872),
the — Delagoa Bay Arbitration (Great Britain-
Portugal, 1875, which followed the decision of
President Grant in the Bulama Arbitration in
1870), the first — Behring Sea Arbitration
(United States-Great Britain, 1873) and the —
Costa Rica Packet Arbitration (Great Britain-
Netherlands, 1897). The settlement of the
Alabama dispute, which had been unresolved
since the American War of Independence, gave
rise to parliamentary consideration of the adop-
tion of — arbitration clauses in treaties. The
Senate and House of Representatives of the
United States voted in favour of their adoption in
1874, as did the legislatures of various European
States (Great Britain 1873, Italy 1873, Nether-
lands 1874, Belgium 1875, followed by Denmark
1890, Spain 1890, Austria-Hungary 1896 and
Norway 1897). The arbitration problem was also
the subject of proposals by the members of the
parliaments of nearly all European and of some
American countries (C. Lange, L'Union Inter-
parlementaire, Résolutions des Conférences
(1911)). International jurists only began to con-
sider the problem again in the last third of the
19th century, particularly in the work of learned
societies. The Association for the Reform and
Codification of the Law of Nations was founded in
1873 (in 1895 it became the — International Law
Association) and saw the drafting of a code of
international law as its first priority, such a code
being regarded as an essential preliminary to the
creation of a new system of arbitration (for later
developments see Darby, op. cit. 588, 592; —
Codification of International Law). At its founding
conference in 1873 the — Institut de Droit Inter-
national discussed the Washington Rules of 1871,
which form the basis of the decision in the Alabama
Arbitration, and later considered questions of pro-
cedure in international arbitral tribunals; a “‘Projet
de réglement pour la procédure arbitrale inter-
nationale” was considered at the Hague Con-

ference of 1875 (Ann IDI, Vol. 1 (1877) 126-133)
and this had some influence on the negotiations at
the First Hague Peace Conference.

The — Hague Peace Conferences of 1899 and
1907 produced a codification of the existing rules
of international law on arbitration and attempted
to develop them further. The 26 States who par-
ticipated in the first conference and the 44
represented at the second adopted the Con-
ventions for the Pacific Settlement of Inter-
national Disputes of July 29, 1899, and October
18, 1907, by which, in the words of the almost
identical Article 1 of the two conventions, ‘“‘with a
view to obviating, as far as possible, recourse to
force in the relations between states, the [con-
tracting] powers agree to use their best efforts to
insure the pacific settlement of international
differences”. To this end both the first Convention
and the revised and enlarged second Convention
contain, in Title IV under the heading ‘‘On Inter-
national Arbitration”, provisions dealing with the
composition, jurisdiction, awards and procedure of
international arbitral tribunals. Efforts at the first
conference to introduce compulsory arbitration for
at least a limited class of legal disputes came to
nothing, and, although the principle found recog-
nition at the second conference, it was not adopted
in the Convention. The 1899 Convention made
provision for the — Permanent Court of Arbitra-
tion, but here again the original ideas were not
developed further, apart from some insignificant
amendments, and it remained merely an institution
to facilitate resort to arbitration in international
disputes. Similarly, the joint American-British-
German compromise “Projet d’une Cour de Justice
arbitrale”’, which was included in the Final Act of
the 1907 Conference, was never adopted as such but
later became significant as a precedent for the
Statute of the — Permanent Court of International
Justice. The Convention for the Pacific Settlement
of International Disputes of 1907 came into force on
November 27, 1909, between the eleven signatories
which had ratified it up to that point. The 1899
Convention came into force on September 4, 1900,
and continues to exist alongside the 1907 Con-
vention. It is in force between those States which
ratified it or which later acceded to it but have not
ratified the 1907 Convention.

The idea of international arbitration was given
further impetus after the first Hague Peace Con-
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ference by the first awards of tribunals set up
within the framework of the Permanent Court of
Arbitration, for example, the — Pious Fund
Arbitration, the — Preferential Claims against
Venezuela Arbitration, the — Japanese House
Tax Arbitration and the award in the — Muscat
Dhows Case. Other favourable factors included a
large number of arbitral awards between States
parties to the 1899 Convention and third States
(summary in Cory, op. cit. 235), and the increase
in bilateral arbitration clauses and other arbitra-
tion agreements. An important development was
the conclusion of numerous treaties modelled on
the British-French Treaty of 1903 (Traités
généraux d’arbitrage, op. cit., Series 1, p. 33).
These treaties provide for legal disputes not
affecting the — vital interests of the parties, par-
ticularly questions of the interpretation of treaties
(— Interpretation in International Law), to be
taken to the Hague Court of Arbitration (collec-
ted in Cory, op. cit. 52 et seq.). Another im-
portant development was the use of arbitration
clauses in treaties of commerce concluded by
Germany with Belgium, Italy, Romania and
Switzerland (1904) and with Bulgaria and Austria-
Hungary (1905). The decision to hold the second
Hague Peace Conference, taken on the initiative
of United States President Theodore Roosevelt,
was influenced by the failure of the proposed
arbitration convention between States of the
American continent to obtain ratification, al-
though this convention had been considered at
the first Pan-American Conference in Washington
(1889/1890) and brought more into line with the
Hague Convention at the second Pan-American
Conference in Mexico City (1900/1901). Arbitra-
tion acquired a broader base after the second
Hague Peace Conference through a number of
well-known awards by tribunals operating within
the framework of the Permanent Court of Arbi-
tration, in particular the — Casablanca Arbitra-
tion, the — North Atlantic Coast Fisheries Arbi-
tration and the — Savarkar Case. The extension
of arbitration was also promoted by the — Bryan
Treaties (1913/1914) which the United States
concluded with several States after the failure of
the — Taft Arbitration Treaties (1911).

After World War I, a number of important
multilateral treaties provided for the reference of
disputes to international arbitral tribunals as an

alternative to settlement by diplomatic means or
recourse to international courts. This occurred in
the Covenant of the — League of Nations (Arts.
12, 13), in the — Geneva Protocol for the Pacific
Settlement of International Disputes (1924),
which never came into force, and in the —
General Act for the Pacific Settlement of Inter-
national Disputes (1928 and 1949). These general
provisions were adopted by a wide circle of States
and were supplemented by a network of bilateral
arbitration and conciliation treaties. By 1939,
some 250 such treaties were registered with the
Secretariat of the League of Nations (analysis and
texts of the treaties in United Nations Systematic
Survey of Treaties, op. cit.). The more important
among them were the German-Swiss Arbitration
and Conciliation Treaty of 1921, the Danish-
Swedish Treaty of 1924 and the Italian-Swiss
Treaty of 1924, which all served as models for
particular types of dispute settlement treaties. The
German-Swiss Arbitration Treaty furnished the
model for treaties made within the framework of
the — Locarno Treaties of 1925 which were in-
tended to close the gap in the League of Nations
Covenant in place of the Geneva Protocol; these
provided for questions of the interpretation of the
peace treaties to be decided by arbitration. In the
case of international organizations, renewed
agreement was reached on the reference of
differences concerning the interpretation and ap-
plication of the treaties to arbitration, examples of
such references appear in the Statutes on the
International Regime for Railways (Art. 35; —
Railway Transport, International Regulation) and
in the Covenant on the International Regime for
Maritime Ports (Art. 21; — Ports). There was a
right of appeal to the — Permanent Court of
International Justice against an award.
Developments in international arbitration since
World War II have followed a similar pattern to
those of 1919-1939. By Art. 1 (1) of the — United
Nations Charter, the purposes of the -—» United
Nations are: ‘‘To maintain international peac