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PREFACE

This book, An Introduction to Comparative Legal Models of Criminal
Justice, is designed to provide an introductory text in comparative criminal
justice. Both authors are professors at U.S. universities and have long been
involved with criminal justice agencies in various nations. We have traveled
and studied in most major nations and have each been involved in the crimi-
nal justice system over thirty years. Our purpose is to present the different
world legal models in a textbook that can be used in a one-semester course.

The book is presented with the theme that a country’s legal model to a
great extent determines the character of its police and corrections as well as
its legal system. Chapter 1 contains a brief overview of the legal models. In
the succeeding chapters, each legal model is discussed and selected countries
under each legal model are analyzed. In the paired chapters 2-9, we examine,
in the first chapter on a legal model, the legal aspects and discuss several coun-
tries that use that legal model. In the next chapter, we present an overview of
the police agencies and correctional systems used by those countries. In chap-
ter 10, we discuss three countries that have mixed legal models. In chapter 11,
three international courts are examined, and in chapter 12 the book concludes
with a discussion of international criminal justice agencies. For some coun-
tries, it was difficult to obtain information regarding their justice systems, and
in those countries we relied heavily on the country reports published by the
U.S. State Department. Ancillary material is available with course adoption.
Please contact Susie Carlisle (susie.carlisle@taylorandfrancis.com) if you are
interested in receiving the Instructor’s Manual, Powerpoint slides, and/or the
test bank.

While we are listed as the sole authors of this text, there are numerous
others who have contributed and assisted us in this project. One person who
was especially important was our editor at Taylor & Francis, Carolyn Spence.
Thanks again, Carolyn.

XV
© 2008 by Taylor & Francis Group, LLC



An Introduction to the
Study of Comparative
Legal Models

Key Terms

Civil law: The law of continental Europe, based on an admixture of Roman,
Germanic, ecclesiastical, feudal, commercial, and customary law. European
civil law has been adopted in much of Latin America as well as in parts of
Asia and Africa.

Common law: That body of law and juristic theory originated, developed,
and formulated in England.

Comparative jurisprudence: The study of the principles of legal science
through comparison of various systems of law.

Ethnocentrism: The tendency to regard one’s own group and culture as
intrinsically superior to all others; regarding one’s own race or ethnic group
as superior.

Exegetical system of teaching: Teaching by using an explanation or com-
mentary on the meanings of text.

International crimes: Acts that are considered to be crimes against the peace
and security of humankind.

Islamic law: The expression of Allah’s commands for Muslim society; in
application, constitutes a system of duties that are incumbent upon Muslims
by virtue of their religious belief.

Jurisprudence: The philosophy of law, or the science that treats of the prin-
ciples of positive law and legal relations.

Jus gentium: The law of nations; the law that natural reason has established
among all individuals and that is equally observed among all nations.

Natural law: The law of nature or natural law that is said to be discoverable
by the light of nature or by abstract reasoning.

Precedent: The use of a prior court decision as authority for an identical or
similar later case involving a similar question of law.

Positive law: A specific law or statute that has been enacted or adopted by the
proper authority of a government.
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2 An Introduction to Comparative Legal Models of Criminal Justice

Socialist law: The law developed in Russia after the communist seizure of
power in 1917 and imposed throughout the Soviet Union in the 1920s; based
on the concept of public ownership of the means of production and subordi-
nation of the legal system to the Soviet Communist Party.

Transnational crime: A crime that involves, directly or indirectly, more
than one nation.

Introduction

The comparative study of criminal justice is the academic study of the crimi-
nal justice arrangements of various nations. Comparison as a study approach
is relatively new when compared with other types of justice studies. Few
studies of comparative justice were conducted prior to the 1980s, although
there were some comparative legal studies conducted in the late nineteenth
century in France, Germany, and England. There were also some compara-
tive sociology studies during that time. It is reported that Emile Durkheim,
who is credited by many with establishing sociology as a discipline, once
remarked that “comparative sociology is not a particular branch of sociol-
ogy; it is sociology itself” (Glendon et al., 1999, p. 2).

If comparative study of justice is so valuable, why did it take so long
for researchers to examine the area? While there is no clear answer to this
question, the authors believe that two factors contributed to the delay. First,
most researchers find it difficult to keep up with their own system, especially
with the increasing complexity of the systems, and to achieve even minimal
competence in other systems takes a lot of effort. Second, many of us are con-
vinced that we have the best system in the world and that it is self-sufficient.

There are both theoretical and practical incentives for studying the crim-
inal justice systems of various nations. First, there is simply academic curios-
ity. We want to know how different justice systems function. From a practical
point of view, criminal activity does not stop at a country’s border. Crime has
increasingly become a global issue. And frequently crime is transnational.
This is particularly true of crimes such as terrorism and cyber-crime. For
example, each day computer users in the United States receive e-mails from
other countries involving various scams or other unlawful schemes. Another
benefit of comparative study is the opportunity to learn from the experiences
of others. Criminal justice systems in most nations face similar challenges
(Pakes, 2004, p. 3).

The increase in transnational crime is a sufficient reason to study com-
parative systems. Much of the growth in transnational crime is attributed to
technological advances that have resulted in the world getting smaller. Many
crimes are now committed by using computers, and there are no national
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An Introduction to the Study of Comparative Legal Models 3

boundaries in this regard. These crimes can range from relatively minor con-
sumer fraud to more serious crimes like trafficking in drugs, which involves
millions of dollars.

Many legal scholars contend that people in the United States do not have
the same respect for law as people in other major countries do. As will be
noted later in this chapter, more individuals are killed by guns in the United
States than in any other major nation. In addition, rates of confinement are
higher in the United States. Opolot (1980) contends that it is quite common
for legal scholars to opine that U.S. citizens have less respect for legal institu-
tions. Walter Reckless (1961) stated:

People in the United States do not have the respect for the law that people have
in other countries; for example, England, Holland, Germany, Sweden, etc. The
law-abiding tradition is not very strong. America has a sort of lawless tradi-
tion—at least a fairly strong subculture of lawlessness, which came with the
settlement of a new country and the pushing out to new frontiers. Many per-
sons in the United States oversubscribe to the philosophy of taking chances
with the law and regulations and getting by with infractions. (pp. 2-3)

One bar to learning from other countries is the concept of ethnocen-
trism. And one of the goals of most studies of comparative justice is to
remedy American ethnocentrism. While ethnocentrism encourages pride,
confidence, and group identification in one’s race, culture, or nation, it also
encourages an unwillingness to appreciate and learn from others. One of
our goals in examining the five major legal models that currently exist in
our world today is to illustrate that each model has both positive and nega-
tive attributes when compared to other models, and that there is no perfect
system. The English common law has so dominated our jurisprudence that
we have tended to overlook other systems; but we need to remember that our
system was not created in a vacuum, nor is it the only highly developed sys-
tem in the world (Calvi & Coleman, 2000, p. 25).

Most textbooks and other writings in comparative justice discuss only
the four major legal models (common law, civil or continental law, socialist
or Marxist, and Islamic models); we have added a fifth model, which consists
of a mixed system. The mixed model is one that has borrowed extensively
from two or more of the other major models.

An underlying theme of this book is that a nation’s criminal justice sys-
tem is formed and shaped by its legal model of justice, and that the legal model
of justice is formed by customs, religions, and culture. While the authors
recognize that most nations do not have a true criminal justice system and
that law enforcement, courts, and corrections operate independently, the
term “criminal justice system” is used to refer to a nation’s law enforcement,
courts, and correctional system in general.

© 2008 by Taylor & Francis Group, LLC



4 An Introduction to Comparative Legal Models of Criminal Justice

Photo 1-1. Few police headquarters in the world are as impressive as the one
pictured above, in Dubai. Photo by Cliff Roberson.

This chapter begins with an overview of the five law models, followed by
brief discussions of comparative policing and corrections. The chapter will
conclude with a discussion of comparative violence. Subsequent chapters dis-
cuss in detail the comparative models. Included are case studies of selected
countries for each legal model. After the five models are discussed, then we
look at some world organizations that are justice-related, such as the Interna-
tional Criminal Court and Interpol. The final chapter looks at international
criminal justice organizations.

In our study of the comparative models of justice, the emphasis will be
on criminal justice rather than criminology. While it is important to look
at the various causes of criminal conduct, that is beyond the scope of this
book. In addition, we examine the procedural aspects or processes of jus-
tice rather than substantive criminal law. The treatment of prisoners receives
more attention in the book than do victims’ issues. We recognize that this
approach is against the worldwide trend of emphasizing victims’ issues, but
we understand that an exhaustive review of all aspects of comparative justice
models is not within the scope of the book and have chosen in this regard to
take the traditional approach and examine only the law enforcement, pros-
ecution, courts, and corrections aspects of justice.

© 2008 by Taylor & Francis Group, LLC


http://www.crcnetbase.com/action/showImage?doi=10.1201/b15786-2&iName=master.img-000.jpg&w=335&h=251

An Introduction to the Study of Comparative Legal Models 5

Comparative justice studies in the United States have tended to focus
on our justice system and on comparing it with the justice system of one
particular geographic region (e.g., Asian studies). This text is a comparative
study of all five major systems of justice.

When studying comparative legal models, it is important that certain
“words of art” are understood. Accordingly, in the next section some of the
more important words or concepts that are used in the text are explored.

Words of Art

In any discipline, certain “words of art” are used. In this section, we discuss
the key words of art used in our comparative study of justice systems.

Legal Models

In the text, the phrase “legal models” refers to the different foundations of law
used in various nations. “Model” refers to similar patterns and is broader than
“system.” For example, the United States’ legal system and the legal system of
Great Britain are both grouped within the common law model, but there are
great differences between the two systems. We contend that the most impor-
tant and influential aspect of any system of justice is its legal model—that the
legal model molds or shapes a nation’s criminal justice system. As used in
this text, a “legal system” is an operating set of legal institutions, procedures,
and rules. There are as many legal systems as there are states, nations, and
organizations. A legal model is in some sense a reflection of legal tradition.

Jurisprudence

As noted in the list of key words, jurisprudence concerns the philosophy of
law. The term is often wrongly applied to actual systems of law or to cur-
rent views of law, or to suggestions for its amendment. “Jurisprudence” is the
name of a science just as “chemistry” is the name of a science. It is the science
of actual law. In the proper sense of the word, jurisprudence is the science of
law. Jurisprudence has no concern with questions of moral or political policy,
since they fall under the provinces of ethics and legislation.

Natural Law

The concept of natural law originated with the philosophical jurists of Rome,
and has over the centuries been extended until the phrase denotes a supposed
basis common to all legal systems. If any rule of law or principle is observed
by all systems, then it must be a part of the natural law, or jus naturale. For
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6 An Introduction to Comparative Legal Models of Criminal Justice

example, all known systems of law prohibit the unjustified killing of another
human being. Accordingly, unjustified criminal homicide is a violation of
natural law.

Natural law theorists contend that laws that regulate relationships among
people, similar to the laws that govern the physical universe, are founded in
nature. Natural law is eternal and immutable, just as God, the source of all
laws, is eternal. Natural law is often referred to as a higher form of law to dis-
tinguish it from manmade laws. While discovering what “natural law is,” its
advocates echo the famous statement of Supreme Court Justice Potter Stewart,
saying that they “know it when they see it” (Calvi & Coleman, 2000, p. 7).

Any discussion of natural law generally leads to the question of whether
it is possible to legislate morality. If “legislating morality” refers to the actual
changing of a person’s values, then we probably cannot legislate morality.
For example, whether or not it is morally permissible to obtain an abortion
does not depend upon whether or not abortion is legally permissible, but on
a person’s moral belief about the question.

Calvi and Coleman (2000) point out that law can have an impact on
morality. They note that fifty years ago, many Americans considered it
perfectly acceptable to use force to keep African American children from
attending certain public schools. But the years of civil rights and anti-
discrimination legislation and court decisions have changed the people’s
views in this regard (p. 7).

Positive Law Approach

As defined in the key words, positive law is that law that has been enacted by
a legislative authority. The positive law approach is that law should simply
reflect the will of the majority. Under the positive law approach, morality is
removed from the law, and this results in the concept of “might makes right.”
Under this approach, the law is in fact what the majority wants it to be. Thus,
for example, the question under the positive law approach is not whether
abortion is moral or immoral, but whether the majority wishes it to be legal.

Under the natural law approach, citizens who feel that a certain law is
immoral may justify their steps to prevent the legalized conduct from being
accomplished. For example, the natural law approach would justify the
picketing of an abortion clinic by a “right to life” group. Using the positive
approach, however, there is never a justification for resorting to unlawful
methods to effect a change in a law.

Historical Approach

According to Berman (2005), the historical approach to the study of law was
implicit in the development of the Western legal tradition beginning in the
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An Introduction to the Study of Comparative Legal Models 7

twelfth century and played a critical role in the development of the Eng-
lish common law in the seventeenth and eighteenth centuries, but it did not
develop as a separate school of legal philosophy until the nineteenth cen-
tury. Berman contends that the school emerged in the context of the debate
between positivism and natural law (p. 16). The historical approach stresses
the organic growth of the law. Friedrich Karl von Savigny is credited with
the formalization of the historical approach. Savigny was a German jurist
and legal scholar who advocated that the meaning and content of existing
bodies of law be analyzed through research into their historical origins and
modes of transformation. In Savigny’s view, law is first developed by custom
and popular faith, and next by judicial decisions—everywhere, therefore, by
internal, silently operating powers, not by the arbitrary will of a law giver. He
viewed law as a slow, almost imperceptible growth that is formed in much
the same way as a language is. According to him, legislation and law codes
merely give verbal expression to a body of existing law whose meaning and
content can be discovered only by careful historical investigations.

U.S. Supreme Court Justice Oliver Wendell Holmes, Jr. (1881), also
expressed the historical approach when he stated:

The life of the law has not been logic: it has been experience. The felt neces-
sities of the time, the prevalent moral and political theories, intuitions of
public policy, avowed or unconscious, even the prejudices which judges share
with their fellow-men, have had a good deal more to do than the syllogism in
determining the rules by which men should be governed. The law embodies
the story of a nation’s development through many centuries. (p. 1)

Law as an Instrument of Control

The positivist school advocates consider law as a political instrument—a
body of rules promulgated and enforced by official authorities, representing
the will, the policy, of the lawmakers; in contrast, advocates of natural law
treat law as essentially a moral instrument, an embodiment of principles of
reason and conscience implicit in human nature. And historicists treat law
as a manifestation of the group memory, the historically developing ethos, of
the society whose law it is. As stated by Harold J. Berman (2005):

Positivists, who are today predominant among both continental European
and Anglo-American legal scholars, emphasize the source of law in the rules
“posited” by legislative, administrative, and judicial authorities, and analyze
those rules independently of their correspondence either to moral principles
or to the historical consciousness of the given polity. (p. 13)
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8 An Introduction to Comparative Legal Models of Criminal Justice

Photo 1-2. The New York City Police Department, in implementing its commu-
nity policing program, has established this police substation in Times Square.

Function of a Court System

The primary function of any court system is to help keep domestic peace. In
the process of keeping peace, the courts are called upon to solve or decide
controversies. For example, in a civil case there is a contract dispute that
the parties cannot resolve; therefore, by submitting the dispute to the court,
they call upon the judge to decide it . In a criminal case, the state accuses the
defendant of a crime and demands appropriate punishment for the offense.
The defendant generally denies committing the offense and certainly does
not want to suffer any punishment. The judge and/or the jury decide the
issues in this case. Many cases before the court are uncontested. In these
cases, the judge does not act to resolve the dispute. In uncontested cases, the
judge acts in an administrative capacity by formalizing the agreements of
the parties.

Brief Examination of the Legal Models

Let us start with a paradox. It is that English and Continental law irrevocably
took their different courses in the very century, the twelfth, when English
civilization was closer to the Continent and less insular than at any other
time (Van Caenegem, 1988, p. 85).

The two major legal models in the modern Western world are the civil
law and the common law models. The civil law model, also known as the

© 2008 by Taylor & Francis Group, LLC
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An Introduction to the Study of Comparative Legal Models 9

Romano-Germanic model, is the older and more influential of the two. The
common law system is used in the United States and England. The civil law
system is used in France, Germany, and many other European countries. It
is also used in many Latin American and African countries.

The common law model prefers precedent as a basis for judgments and
moves empirically from case to case. The civil law model tends to move more
theoretically by deductive reasoning, basing judgments on abstract prin-
ciples. Civil law is more conceptual and more scholarly than common law.
Civil law also deals more with definitions and distinctions. It is often referred
to as the professors’ law and was molded by Roman law (Van Caenegem,
1988, p. 36).

Roman Law

The civil law model is characterized by its interaction in its formative years
with Roman law, Germanic law, canon law, international law merchant, and
local customs. The phrase “Roman law” is commonly used to describe the
entire Roman legal tradition and output from the Twelve Tables (c. 450 BC)
to the Justinian compilations (c. 534 AD). The Romans were the first to con-
sider law as a science by means of which they could look at the world, with
all its people and property and their intermingling relationships, through
judicial concepts that were as orderly as the laws of mathematics (Kolbert,
1979, p. 6).

Researchers of ancient Roman law generally divide it into various periods.
In one of the first periods, which started about the third century Bc, a class
of men known as “juris-consults,” who made law their specialty, appeared
and acted as consultants to lay judges who needed legal advice. While these
consults acted only in an advisory capacity, they are still considered to have
been the world’s first professional lawyers. Whereas the orators like Cicero
focused their skills on rhetoric and statesmanship, the consults developed
and taught the principles of law that were later expounded in treatises.

In its early recorded history, Rome was a monarchy. By the end of the
sixth century Bc, the kings were expelled and a republic was established.
Rome at this time was a small community on the banks of the Tiber River.
The city’s origin legend held that these people descended from the refugees
of Troy when it was destroyed by the Greeks. The law at that time was a
set of unwritten customs passed on orally from one generation to another
and was regarded as part of their heritage as Romans. These unwritten rules
were applied only to those who could claim to be Roman citizens. The citizen
body was divided into two groups: the patricians, who were families of noble
birth, and the plebeians, who were numerically greater but disadvantaged in
various ways, including wealth. The individuals who determined the legal
validity of particular acts were always patricians and were considered by the
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10  An Introduction to Comparative Legal Models of Criminal Justice

plebeians as not entirely unbiased. The plebeians advocated that if the cus-
toms were written into laws in advance, individuals would know what their
legal positions were prior to acting in a certain situation.

In 451 BcC, a commission of ten citizens was appointed and charged with
the task of writing down the customs into a set of rules. Their work became
known as the Twelve Tables. The rules were approved by a popular assembly
of citizens and became the law. In giving its approval to the Tables, the citi-
zens did not feel that they were enacting new laws, only fixing more precisely
what had always been the law. After being enacted in a text, they became
known as leges (singular, lex, from legere “to read out”) (Stein, 1999).

The Twelve Tables are considered the beginning of what we now know as
Roman law. While the original text of the Tables has not survived, many quo-
tations in later writings have allowed scholars substantially to reconstruct it.
The Tables concentrated on points that were likely to be the center of disputes
rather than on what everyone knew and accepted as the law. Procedure dom-
inated the Tables. When disputes arose, the parties generally appeared before
lay judges. The duty of the judges was to decide whether the dispute raised an
issue that the law recognized, and if so, how the dispute should be resolved.

In early Rome, the law did not deal with what went on within a family.
The relationships between members of a family were considered private mat-
ters, which the community had no authority to control. In cases involving
homicides, a magistrate (lay judge) would take the initiative on behalf of the
community as a whole to prosecute the wrongdoer in order to prevent fur-
ther bloodshed between families (Stein, 1999).

During most of the duration of the Republic, the law developed through
the control of legal remedies. When the concept of legal actions was first
developed, there were few legal forms, and a cause of action was required
to fit within one of the forms. At that time, the law was formal and rigid. It
was characterized by attention to detail, and often a cause of action was lost
because of a small mistake by one of the parties.

Beginning around 367 BC a special magistrate, called a praetor, was
elected to deal exclusively with the administration of justice. Even though
the praetor had no legal training, he was expected to supervise the formal
stage of every legal action. At that time each formal legal action had two
stages. In the first stage, the legal issue was categorized into one of the exist-
ing legal forms. The second stage, which was relatively informal, consisted of
an actual trial of the issues. Since the second stage was more time-consum-
ing, citizens without any legal training were appointed as lay judges to decide
the issues in that stage.

During this time the citizens realized that many disputes arose not
because of a disagreement about the law, but through a disagreement as to
what actually happened (the facts of the case). Therefore, during the sec-
ond half of the Republic, magistrates began to allow parties to express their
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claims and defenses rather than adhering to the fixed forms. After the mag-
istrate discovered what the issue was, he would set out in hypothetical terms
in a written document known as a formula (literally, a “small form”). The
formula declared what law was involved in the dispute and what a party had
to establish in order to obtain recovery. The praetor could grant a formula in
a case in which there was no precedent. While unofficially the praetor was
making new law, he was considered just to be implementing existing law.

As Roman conquests expanded and Roman rule was extended over the
western Mediterranean in the third century Bc, the number of noncitizens
involved in the legal system increased. At first, the system acted under the
fiction that the foreigners were citizens. In 242 Bc, a second praetorship was
instituted; this praetor especially dealt with cases in which one or both par-
ties were not citizens. The two praetors were distinguished as “urban” and
“peregrine.” The Romans considered that the civil law was their proud pos-
session and should not be extended indiscriminately to “peregrines” (“travel-
ers,” or noncitizens). In addition, during this period Romans, being citizens,
were expected to observe higher standards of conduct than were foreigners.
Accordingly, Roman law at that time consisted of two kinds of institutions.
There was the institute for Roman citizens, and a second one, the “law of
nations” or ius gentium. The ius gentium was available to both citizens and
noncitizens. Some referred to the ius gentium as natural law; it was accepted
that the law of nations and natural law were similar because they were based
not on traditional practice but on common sense, or natural reason.

The first and second centuries AD are considered the high mark in the
development of Roman law. This era, referred to as the “Classical period,”
marked the most sophisticated and refined developments in Roman law—a
paradox, because during these centuries the Roman Empire sometimes had
brutal, lawless emperors such as Nero, Caligula, and Domitian. At its apex,
Roman law was considered “a body of practical wisdom of a kind the world
had not seen before” (Glendon et al., 1999, p. 18). This period of Roman law
likely ended with the civil war that commenced around 235 Ap.

Most of the ancient sources of Roman law were lost. In the sixth cen-
tury AD under the direction of Emperor Justinian, Byzantine jurists codi-
fied Roman law into the Corpus Juris Civilis of Justinian. Corpus Juris was
divided into four parts: the Institutes, the Digests, the Code, and the Novels.
The Byzantine Roman lawyers did more than copy the law of earlier periods.
They added and modified laws and continued the movement away from for-
malism, which they accomplished by reducing the emphasis on the technical
aspects of legal procedure. The Corpus Juris was the product of selecting some
parts of the prior law and rejecting other parts. The Code and the Digest were
designed to be the complete and authoritative restatement of Roman law.

The most important part of the Corpus Juris was the Digest. It was a
summary of what the writers believed were the most valuable parts of prior
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writings on Roman law and dealt with the subjects of torts, unjust enrich-
ment, contracts, and remedies. Since almost all prior writings on Roman law
have been destroyed, it has become our principal source of knowledge about
early Roman law. The Institutes contained an introductory text for students
of Roman law. The Code was a systematic collection of prior legislation. The
Novels contained the legislation that was enacted after the Code and the
Digest were completed.

After the fall of the Roman Empire, the Germanic invaders used Roman
law to govern their Roman subjects and applied their own law to their own
people. After the fall of the Empire and until the revival of Roman law in
the eleventh century, the Roman Catholic Church assumed the functions of
government and imposed its canon law. Canon law, however, was developed
by applying Christian notions to Roman law.

Revival of Roman Law

About 1050, Europe entered a period of political, economic, and cultural
transformation. The return of political order and relative economic stabil-
ity led to a search to establish predictability and efficient methods of dispute
resolution. This search led to the revival of Roman law. The revival started in
northern Italy around the end of the eleventh century.

Students from all over Europe assembled at the University of Bologna
to hear lectures on Roman law. The university became the leading center for
legal learning. It also had the first women law professionals, most of whom
were nuns. At first, the lecturers proclaimed the superiority of the Justinian
Digests. These lecturers became known as “glossators” because they tried to
reconstruct accurately and explain the Digests; in English, “gloss” is another
word for “marginal commentary” or “definition.” Later lecturers, in about
the thirteenth century, saw their work as adapting the laws discussed in the
Digests to contemporary issues. The later lecturers became known as “com-
mentators” because they were also influenced by the spirit of rational inquiry
and speculative dialectic. Included in the commentators was Thomas Aqui-
nas. But the most famous was Bartolus (Bartolo de Saxoferrato, 1314-1357)
of the University of Perugia.

Bartolus, the most famous master of the dialectical school of jurists, was
born in 1314, at Sassoferrato, is also styled Bartolo de Saxoferrato. His repu-
tation dates from his appointment in 1343 to a chair of civil law in the Uni-
versity of Perugia, where he lectured for many years, raising the character of
the law school of Perugia to equal that of Bologna. He died in 1357 at Perugia.
Bartolus is considered to have been the professor who introduced the dialec-
tical method of teaching law. His reputation probably owed more to the fact
that he revived the exegetical system of teaching law in a spirit that gave it
new life. He imparted to his teaching a practical interest, from the judicial
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experience he had acquired while acting as assessor to the courts at Todi and
at Pisa before he assumed a professorial chair. His treatises On Procedure and
On Evidence are among his most valuable works, and his Commentary on the
Code of Justinian has in some countries been regarded as of equal authority
with the Code itself (Ullmann, 1962).

The Roman civil law as reconstructed and supplemented by the glossa-
tors and commentators was considered the law of Europe. John Henry Mer-
ryman (1985) describes the era: “There was a common body of law and of
writing about law, a common legal language and a common method of teach-
ing and scholarship.”

Commercial Law

As discussed earlier, Europe in the Middle Ages was regulated by Roman
law and canon law handed down by the church. In addition, a body of law
developed to deal with the emerging commerce between countries and with
maritime trade. Commercial law developed because Roman law and canon
law were not flexible enough to handle the issues involved in commercial
transactions. Merchants’ courts were established, and these courts in turn
established their own procedures to govern the cases. Their rules were infor-
mal and designed to expedite the issues before the courts. Eventually the
“law merchant,” as their rules were called, became an international body of
accepted commercial rules. For a period of time, however, the law merchant
was ignored by the civil courts in Europe. Eventually the civil courts reluc-
tantly accepted the law merchant as a valid body of law.

Civil Law Model

The judgments of the courts have no binding force except in the causes in
which they are rendered. Judges are forbidden in matters of their jurispru-
dence to make any ruling of general application or regulation. (Civil Code of
Colombia, 1887, Article 17)

The civil law model is also known as the “inquisitorial model.” While civil
law is commonly tied to Roman law, it cannot be traced to a single source.
There are many nations that use the civil law model, and each of them has
its own originality. The Justinian Code is the cornerstone of today’s civil law
model (Calvi & Coleman, 2000, p. 34).

The civil law countries include France, Germany, the Netherlands, Swe-
den, Austria, Switzerland, Italy, Spain, Sweden, Denmark, Norway, Finland,
Belgium, and Portugal. While the historical development of the civil law
system in these countries is quite complicated, much of the credit is given
to Napoleon Buonaparte, who encouraged comprehensive modernization of
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the Continental legal system and, as part of his plan for a united Europe,
provided for the drafting of the Napoleonic Code Civil, which contained
a restatement of the ancient principles in modern terms (Opolot, 1980, p.
10). Spain and Portugal had for many years used the Roman law for most
purposes. Opolot claims that Spain’s inhabitants had become thoroughly
romanized on the basis of cultural influence (p. 11).

The civil law, as practiced in Spain and Portugal, was transported to
Latin America by the conquistadores and other settlers and became part of
the culture, just as the Spanish and Portuguese languages did. The pattern of
transporting the civil law model to Africa was very similar. The French car-
ried civil law into Algeria, Niger, Togo, Mali, Chad, and the Comoro Islands
(the present legal model in the Comoro Islands is considered a mixed system,
since both French and Islamic law formed the basis of a new consolidated
code). Belgians transported their legal system into parts of Central and East
Africa. Portuguese settlers took their legal system into Angola, Guinea Bis-
sau, the Cape Verde Islands, and Mozambique. The Spanish imposed their
legal system in the Spanish Sahara and Equatorial Guinea. The Italians
imposed theirs in Libya and Somaliland (Opolot, 1980).

Opolot (1980) lists the tenets of civil law as follows: it is an inquisitorial
system; there is limited use of the jury; it emphasizes a written code; and
precedent is not used.

Common Law Model

Common law is that body of law and juristic rules which was originated,
developed, formulated, and administered in England ... common law com-
prises the body of principles and rules of action ... which are derived from
usages and customs of immemorial antiquity. (Black’s Law Dictionary)

The common law model is regarded as an “adversarial” model. Today,
countries that use common law include the United States, Canada, United
Kingdom, and most of the former British colonies including Australia, New
Zealand, India, and parts of Africa and the Caribbean. Most historians trace
the origin of the common law in England to the reign of William the Con-
queror. At the time of his conquest of England (1066), there was no uniform
criminal law there.

The first known English code had been written in the seventh century
by King Aethelbert. His proclamations of the code were called “dooms,” and
were influenced by the social class structure of the time. Punishments under
the dooms were often determined by the status of the victim. For example,
stealing from a holy man was punished by a fine three times the value of the
property stolen, whereas stealing from the king was punished by a fine nine
times the value of the property—or by death.
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When William and his Norman lords seized the throne, England was
divided into tribal areas known as “shires.” Justice was administered by “shire-
reeves” who presided over the shire courts. The shire-reeves later became
known as “sheriffs.” Prior to the conquest, the law was based on ancient cus-
tom and varied with each tribal area. Each county was controlled by a shire-
reeve who also controlled the courts in that county. Since the shire-reeve
determined the law in the county, there was no uniform English system.

William took over the county courts and made them royal courts. He
sent representatives to the courts to record their decisions and then distrib-
uted selected court decisions. As the routine of these courts became firmly
established, it became possible to predict their decisions by reference to simi-
lar cases that had been decided and published. From this beginning, the doc-
trine of stare decisis developed in the eighteenth century. William compiled
the law of crimes that most areas of the kingdom observed in common. These
became the common law crimes of England.

Lux v. Haggin, 69 Cal. 255, 10 P. 674 (1886)

In ascertaining the common law of England, we may and should examine
and weigh the reasoning of the decisions, not only of the English courts,
but also of the courts of the United States and of the several states, down
to the present time. We are not limited to the consideration of the English
decisions rendered prior to July 4, 1776. The common law of England may
be said to consist of a collection of principles found in the opinions of
sages, or deduced from universal and immemorial usage, and receiving
progressively the sanction of the courts. It was imported by our colonial
ancestors, so far as it was applicable, and was sanctioned by royal char-
ters. The best evidence of the common law is found in the decisions of the
courts, contained in numerous volumes of reports, and in the treatises
and digests of scholars which have been multiplying from the earliest
periods of English history down to the present time.

Opolot (1980, p. 38) lists the following tenets of common law: it is largely
unwritten; it contains the principle of stare decisis; it is an adversary system;
it uses judicial reviews; it utilizes trial by jury.

Islamic Model

The sacred law of Islam is an all-embracing body of religious duties, the total-
ity of Allah’s commands that regulate the life of every Muslim in all its aspects.
(Schacht, 1964, p. 1)
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In this section, we will discuss traditional Islamic law, later in the text the
trends and modernization of Islamic law in countries such as Egypt, Afghan-
istan, and Pakistan will be discussed.

Islamic law is the epitome of Islamic thought. Total and unqualified
submission to the will of Allah (God) is a fundamental tenet of Islamic law.
Islamic law is simply an expression of Allah’s commands for Muslim society.
Islamic law has been described as a system of duties that are incumbent upon
Muslims by virtue of their religious beliefs. Known as shari‘ah, Islamic law
constitutes a divinely ordained path of conduct that guides Muslims toward
a practical expression of their religious conviction in this world and the goal
of divine favor in the world to come.

Muslims believe that Muhammad brought to the world not only the
word of God in the form of the Qur’an, but also a divine law specific to Islam,
a law whose roots are contained completely in the Qur’an but whose crystal-
lization was not possible without the words and deeds of the Prophet. The
schools of Islamic law (shariah), both Sunni and Shi’ite, consider that the
Sunnah (deeds and actions) and hadith (anecdotes) of the Prophet serve as
the primary source of Islamic law after the Quran. In Islam even a prophet is
not by himself a legislator; instead, God is ultimately the only legislator (al-
Shari’). Muslims believe, however, that, as God’s prophet, Muhammad knew
the divine will as it was meant to be codified in Islamic law. His actions and
juridical decisions therefore played an indispensable role in the later codifi-
cation of the shari'ah by various legal schools (Berman, 2005).

The Islamic criminal process consists of two parts: the trial and the
administration of penalties if warranted. The purpose of the trial is to iden-
tify the wrongdoer. The state acts as a third party to ensure that justice is
done. The administration of penalties segment is similar to the common law
punishment hearing.

The primary objective of Islamic law is to prevent evil. The law has two
main tenets, equality and good faith. According to Opolot (1980, p. 82),
Islamic law is the most victim-centered system in criminal justice history. Its
criminal justice system focuses on both the victim and the offender, not only
during the trial but also after conviction.

Socialist Model

The socialist model of law was first developed in Russia after the commu-
nist seizure of power in 1917 and imposed throughout the Soviet Union in
the 1920s. After World War II, the Soviet legal model also was imposed on
Soviet-dominated regimes in eastern and central Europe. Later, ruling com-
munist parties in China, Cuba, North Korea, and Vietnam adopted varia-
tions of Soviet law. Soviet law, which has changed radically since it was first
introduced in the Soviet Union, revived certain features of earlier tsarist law,
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shared key elements with the law of other dictatorships, and introduced pub-
lic ownership of the means of production and subordination of the legal sys-
tem to the Soviet Communist Party.

Most of the basic features of Soviet law came into effect very soon after
the 1917 Russian Revolution. The new government immediately placed itself
above the law and gave the head of the Communist Party powers similar
to those enjoyed by the tsars. The government decreed that enemies of the
Revolution should be eliminated without the need for trials; it expropriated
land, banks, insurance companies, and large factories; and it promulgated
its ideology and suppressed opposing speech. The communist ideology was
hostile to law, proclaiming, on the authority of Karl Marx, that the state and
all its institutions (including legal ones) would eventually “wither away” after
the socialist revolution.

The classic socialist model has three purposes: (1) to provide for national
security; (2) to regulate economics by using socialist principles; and (3) to
educate the general population as well as lawbreakers about the law (Vago,
1997, p. 12). The People’s Republic of China represents the typical socialist
model. Its constitution establishes the nation as a “socialist country under
the people’s democratic dictatorship and led by the proletariat on the basis
of a worker-peasant alliance. Socialism is the political system of the coun-
try where all power belongs to the people” (Du & Zhang, 1990, p. 214). The
constitution also provides that the state’s economic system is based on the
concept of socialist public ownership.

Criminal procedure was designed to favor the state. Although the crimi-
nal justice system generally followed the Continental European model, which
uses extensive preliminary investigations, the investigator in cases of serious
crimes was an official of the Party and not a judicial official, as in western
Europe. The investigator, who was also the prosecutor, could hold a suspect
without contact with legal counsel for months.

Mixed-Legal Model

Algeria is an example of a nation with a mixed-legal model. Its legal system
was derived from French and Arabiclegal traditions and influenced by social-
ism. Although Algeria’s constitution mandates an independent judiciary,
the executive branch exercises some influence over its operations. Ordinary
courts have initial jurisdiction over civil proceedings. Each of the 48 prov-
inces has a court of appeal that reviews initial court decisions. The Supreme
Court has the highest jurisdiction. Administrative courts have jurisdiction
over minor disputes. The State Council, which was established in 1998, regu-
lates the administrative courts.

The three main sources of Algerian law are treaties or conventions rati-
fied by the president, the legal code, and Islamic law. French jurisprudence
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has not been observed since 1975. According to the constitution, defendants
are entitled to a public trial, during which they are presumed innocent, they
may confront witnesses, and they may present evidence. They also have the
right to appeal the verdict.

Judicial Opinion under the Common Law
Model Compared to Civil Law Model

To illustrate the difference between the common law and civil law mod-
els, we will use an actual case that occurred in the County of Maui, State
of Hawaii.

Facts of the Case: Police officers of the Maui Police Department
received a phone call from an anonymous person and proceeded to the
Puu Olai beach at Makena to look for nude sunbathers. On reaching their
destination, the police surveyed the beach from a ridge using both their
naked eyes and binoculars and saw the defendants lying on the beach
completely nude, one on his stomach and the other on his back. The
officers then approached the defendants and arrested them for indecent
exposure. It was admitted by the police officers that defendants were not
at any time engaged in any activity other than sunbathing. At the time of
the arrest there were several other people on the beach who were nude.
The first issue the court was asked to decide on appeal was whether defen-
dants created a common nuisance by sunbathing in the nude on a public
beach.

The Hawaii statute (HRS § 727-1) reads as follows:

The offense of common nuisance is the endangering of the public
personal safety or health, or doing, causing or promoting, maintaining
or continuing what is offensive, or annoying and vexatious, or plainly
hurtful to the public; or is a public outrage against common decency or
common morality; or tends plainly and directly to the corruption of the
morals, honesty, and good habits of the people; the same being without
authority or justification by law: ... as for example: ... Open lewdness or
lascivious behavior, or indecent exposure.

Opinion by Hawaii Appellate Court (using common law principles)

Sunbathing in the nude is not per se illegal. It must be coupled with
the intent to indecently expose oneself. As authority for this statement,
the court cited the case of The King v. Grieve, 6 Haw. 740 (1883). The
court, citing Messina v. State, 212 Md. 602, 606, 130 A.2d 578, 580 (1957)
held that the intent necessary is a general intent, not a specific intent; i.e.,
it is not necessary that the exposure be made with the intent that some
particular person see it, but only that the exposure was made where it was
likely to be observed by others. Thus, the intent may be inferred from the
conduct of the accused and the circumstances and environment of the
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occurrence. The court then looked at the “public place” requirement and
stated: “The place is a public one if the exposure is such that it is likely to
be seen by a number of casual observers. Van Houten v. State, 46 N.J.L.
16, 17 (1884).”

Decision of the Appellate Court: The conviction was affirmed
(approved).

(State v. Rocker, 52 Haw. 336, 475 P.2d 684, 1970 Haw. LEXIS 135
[Haw. 1970])

Comment: Note how the justices used prior court decisions (prec-
edent) to justify their decisions. How would a civil law judge look at the
same issues? Note that the civil law judge does not look at prior court
decisions and must make his or her decision based on the statute and
logical reasoning.

Note: The common law judges are generally expected to follow earlier
decisions, because one of the goals of a legal system is to render law that
is uniform and predictable justice. In the civil law countries, the doctrine
of judicial precedent does not apply. The judge should apply the law as
created by the legislature. In the civil law system, the judge’s decision is
not binding in future cases.

Law Enforcement Systems

It is important to distinguish between “police” and “policing.” “Policing”
describes the set of processes that are used in an attempt to maintain security
through surveillance and the threat of sanction. It is a relatively broad con-
cept and encompasses a wide range of activities. For example, a basketball
referee conducts policing when he or she works a basketball game; in con-
trast, the word “police” refers to the body of people who carry out much of
the policing function. “Police” refers to the institution or the agency involved
in law enforcement (Pakes, 2004, p. 26). For our purposes, we will use “police
agencies” and “law enforcement agencies” as interchangeable.

In a review of various nations’ law enforcement systems, we tend to
see two basic types of systems: one where the national police dominate law
enforcement, and one where it is dominated by local law enforcement agen-
cies with limited national involvement.

An example of the national police type is Angola. There, the National
Police is a militarized force whose duties include the defense of democratic
legality, the preservation of public order and calm, respect for the regular
exercise of the fundamental rights and liberties of citizens, defense and
protection of state, collective and private property; and prevention of delin-
quency and reduction of criminal activity (World Police Encyclopedia, 2006,
vol. 1, p. 25).
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An example of a nation where primary law enforcement is dominated by
local law enforcement agencies is Canada. While each of Canada’s ten prov-
inces makes laws that prescribe standards for such matters as the governance,
recruitment, and training of police officers, municipalities are responsible for
urban policing. There are approximately 300 police organizations in Canada.
In addition, Canada has several national police organizations, including the
Royal Canadian Mounted Police (RCMP). The RCMP provides policing ser-
vices under contract to eight of the ten provinces and support for the local
police departments. In addition, the RCMP is responsible for enforcement of
federal statutes (Das & Palmiotto, 2006, vol. 1, p. 158).

Punishments

The earliest forms of state-imposed sanctions generally included social con-
trol by means of ordering financial compensation. For example, in the Mid-
dle Ages, offenders were ordered to pay a certain amount of money to the
victim or his or her family. The motivation for the use of financial compensa-
tion was to reduce the likelihood of blood feuds between families. Often the
amount of money paid depended more on the status of the victim rather than
on the harm done to him or her.

Imprisonment or physical restraint as a form of punishment did not
appear until relatively late in history. Despite its late appearance, confine-
ment is now very popular worldwide. In 2002, there were approximately 8.5
million people in confinement.

According to Pakes (2004), differences in sentencing practices among
countries tell us something about various jurisdictions” visions of social
inclusion and social control. He contends that punishment is an area almost
made for comparative research. As discussed in the next section, the United
States has the highest rate of firearms ownership and the highest rate of
firearms killings per 100,000 people. The United States also has the highest
rate of confinement. For example, in 2002 there were more than 8.5 million
people in prison worldwide. The highest incarceration rates existed in the
United States (about 700 per 100,000 individuals) and in Russia (about 665
per 100,000), while Germany had only about 95 per 100,000 and the United
Kingdom had 125 per 100,000. While the data listed in this section and the
next could support an argument that the United States is the most violent
country in the world, the issue is far more complex.

There are four generally accepted goals used to justify confinement of
individuals convicted of crimes: retribution, deterrence, rehabilitation, and
incapacitation. “Retribution” refers to the practice of punishing an individ-
ual because he or she committed a crime and therefore should suffer. “Deter-
rence” may be subdivided into general deterrence and specific deterrence.
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“General deterrence” refers to punishing an individual in order to prevent
others from committing similar acts. “Specific deterrence” refers to pun-
ishing an individual in order to prevent that individual from committing
crimes in the future. “Rehabilitation” involves the concept that the offender
needs and should receive treatment or correction. “Incapacitation” refers to
the notion that while an individual is confined, he or she can not commit
other crimes against the general public. The problem in researching which
theories are being used by the various countries is that most of the time we
are unaware of what theory the sentencing judge uses when he or she sen-
tences a person to imprisonment. Another complicating factor is that some
of the sentencing goals are mutually exclusive.

As we examine the various countries, we will discuss their particular sen-
tencing goals. For the reasons stated above, the sentencing goals used in specific
countries willbe discussed in general terms. For example, it appears that the most
popular sentencing goal in the United States in the 2000s is incapacitation.

Comparative Violence

In April 2007, a student at the Virginia Institute of Technology gunned down
32 people and then killed himself. Within 24 hours of the murders, Aus-
tralian Prime Minister John Howell criticized the gun control laws in the
United States and stated that the “gun culture is such a negative in the United
States” (Begley, 2007, p. 43). While other nations have experienced mass mur-
ders, it appears that the United States has had more than its proportionate
share. A popular theory about why the United States has a high number of
violent crimes blames its lack of gun control. Begley noted in her study that
the percentage of individuals owning guns in the United States is the high-
est of any industrialized country. She stated that there are 90 firearms per
100,000 population in the United States, compared to only 32 per 100,000
in France. She also noted that there were 10.08 annual deaths by firearms in
the United States per 100,000 individuals, compared to 4.93 in France. Her
study indicated that the annual gun death rate per 100,000 in England, with
its strict licensing requirements, is only 0.31. Begley also concluded that rates
of violence are highest in mobile societies where it is hard to put down roots
and form enduring connections.

Summary

There is an increased need to study the criminal justice systems of other
countries because of the increase in transnational crime.
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Ethnocentrism is a bar to learning about other countries’ criminal jus-
tice systems.

A country’s criminal justice system is formed and shaped by its legal
model of justice.

The historical approach to the study of law was implicit in the develop-
ment of the Western legal tradition.

The two major legal models of the modern Western world are the civil law
and common law models.

The Romans were the first to consider law as a science by means of which
they could look at the world, with all its people and property and their
intermingling relationships.

Europe in the Middle Ages was regulated by Roman law and church canon
law. During this period, commercial law developed because Roman and
canon law were not flexible enough to handle the demands of trade.

Under civil law, judgments of courts are not binding except in the causes
in which they are rendered. The civil law model is based on an inquisi-
torial model. While it is commonly tied to Roman law, it cannot be
traced to a single source.

The common law model developed in England and comprises the body
of principles and rules of action derived from traditional usages and
customs.

The common law model is an adversarial model.

Under the Islamic model, the sacred law of Islam is an all-embracing body
of religious duties. It is the epitome of Islamic thought. The primary
objective of Islamic law is to prevent evil.

The classic socialist model has three purposes: to provide for national
security, to regulate economics by socialist principles, and to educate
the general population as well as lawbreakers about the law.

Law enforcement systems tend to be either dominated by the national
police or dominated by local agencies.

QUESTIONS IN REVIEW

1. Why do the authors consider that the comparative study of criminal justice
is an academic study of criminal justice arrangements of various nations?

2. Explain the meaning of the word “jurisprudence.”

3. Explain how the positive law approach differs from the natural law
approach.

4. Why did Supreme Court Justice Oliver Wendell Holmes, Jr., state that
the life of law has not been logic, but experience?

5. What is the primary function of a nation’s court system?
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6. What are the chief differences between the civil law and common
law models?
7. How do the socialist model and the Islamic model of law differ?

© 2008 by Taylor & Francis Group, LLC



Common Law
Model: The Courts

Key Terms

Appointed counsel: Counsel appointed by the trial judge to represent an
indigent defendant.

Arraignment: The initial court hearing in federal and state courts where a
defendant is advised of the charges and his or her rights.

Bailiff: An officer of the court who is assigned the duty of peacekeeping,
prisoner custody, and other activities by the trial judge.

Codification: The process of collecting and arranging the legislative enact-
ments of a nation into one unified code of laws.

Court clerk: An officer of the court who is responsible for maintaining the
written records of the court.

Defendant: The person against whom a criminal or civil action is brought.

Dual federalism: In reference to U.S. court systems, the institution of both
state court systems and a federal court system, with each system having final
authority in selected areas; also used to describe the concept of two coexist-
ing complete court systems.

Information: A legal document that constitutes a formal accusation of
criminal misconduct against an individual; generally used in inferior courts
instead of an indictment.

Indictment: Formal document issued by a grand jury charging a person
with a crime.

Misdemeanor: A minor crime.

Prosecuting attorney: The attorney who represents the state or federal gov-
ernment in a criminal trial.

Retained counsel: Private counsel who has been hired by a defendant.

Substantive criminal law: That portion of the law that creates, defines, and
declares what acts constitute crimes and establishes punishments for those
crimes.

25
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Introduction

The law embodies the story of a nation’s development through many centuries,
and it cannot be dealt with as if it contained only the axioms and corollaries
of a book of mathematics. In order to know what it is, we must alternately
consult history and existing theories of legislation. But the most difficult labor
will be to understand the combination of the two into new products at every
stage. (U.S. Supreme Court Justice Oliver Wendell Holmes, The Common Law,
1881, p. 6)

The first legal model that we examine is the common law model. This model
is not the oldest, but it is the one with which most readers of this text will
be familiar. In chapters 2 and 3, we will explore the common law model as
currently existing in the United States and the United Kingdom. As noted in
chapter 1, the phrase “legal model” has a broader meaning than “legal sys-
tem.” For example, both the United States and Great Britain use the common
law model, but their legal systems are vastly different. In chapter 2, we will
examine the legal model in general and then discuss the differences between
the U.S. and British court systems. In chapter 3, we will explore the differ-
ences between police systems and corrections in the two countries and con-
clude with a discussion of other common law countries. In later chapters, the
common law model will be compared with the other four legal models.

For centuries, the common law of England consisted of a system of legal
remedies. Each remedy had its own procedure. Common law prefers prec-
edent as the basis for judgments. Thus, it is built empirically, or established
from a case-to-case approach. The modernization of common law came
relatively early in England when compared with the modernization of civil
law on the Continent. As R. C. Van Caenegem (1988, pp. 36-37) noted, the
activity of the justices and the various actions with which they dealt formed
a coherent whole and were grasped and described as such. Van Caenegem
describes the new law (in the eleventh century) as national and loyal to the
king. The king and his central justices were considered to be the bearers of
the whole system, and its application was nationwide.

Following the Norman Conquest of 1066, England was essentially two
“nations” within one. And the two nations were separated by a wide gulf.
The two nations were the Franci (French) and the Anglici (native English
persons). The French were individuals of Continental origin, spoke French,
and ruled the country and largely controlled the church. They also controlled
the wealth and held land in both their native Normandy and England. The
Franci had little respect for the traditional values of the English people. Eng-
lish individuals were mainly peasants who were barred from high office and
generally relegated to a humble life of farming.
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The common law developed as essentially feudal land law. In its forma-
tive years, common law was shaped and defined by the French invaders. The
formal language of common law was French until the seventeenth century.
Common law had little concern for the peasants until the thirteenth century.
During that century, the two nations fused into one nation. Van Caenegem
(1988) states that it was during the thirteenth century that the common law
that bound together freemen of any descent became truly English and dis-
tinct from Continental law. He contends that common law helped to create a
sense of nationhood and greatness in late medieval England and made people
aware of their distinctness, as compared with the nations on the Continent.

Selected court decisions were published in Year Books, and those deci-
sions were considered to be directives for judges in future cases. Individuals
training to be lawyers received their training in the Inns of Court. At the
Inns, they learned their craft as other medieval craftsmen did, in contact
with senior lawyers and judges. English law during that era worked within
the framework of feudalism.

Henry II

Henry Curtmantle (1133-1189), the duke of Normandy and later the king of
England (r. 1154-1189), expanded the Anglo-French domains and strength-
ened the royal administration, including the courts in England. Henry
developed new judicial forms and solidified common law. As noted by Van
Caenegem (1988, p. 38), no essential elements of common law were developed
during Henry’s reign, but he decided which elements were to be included as
part of the common law and how the elements were to fit together. In general,
he made the system work.

During Henry’s reign, the people of England and Normandy were intel-
lectually alive and enterprising. Although few had formal legal education,
probably many had a passing acquaintance with the common law. The jus-
tices, clerics, and laymen attained a high degree of professionalism in the
law. Henry was probably the wealthiest ruler of that time, and his adminis-
tration was the most efficient. According to Van Caenegem (p. 39), the judi-
cial machinery he set up was on a scale never seen before. Henry’s system of
justice yielded profits for the king. It was during this period that England
became an island in a sea of Roman law. England’s semi-feudal, semi-mod-
ern common law is considered an anomaly in the history of Western civiliza-
tion (Van Caenegem, 1988, pp. 40-41).

The Magna Carta

King John of England (r. 1199-1215) quarreled with the Roman Catho-
lic Church, and the barons united against him and forced him to sign the
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Magna Cartain 1215. John’s problems had started with the loss of Normandy.
He then formed a coalition of rulers in Germany and the Low Countries to
assist him against the French king. John’s efforts to defeat the French king
were very costly, and the taxes he raised to pay for the campaign were very
unpopular. John also levied inheritance duties on some barons, adding to his
troubles. By the spring of 1215, the barons joined in protest against John’s
abuse and disregard of law and custom.

On June 15, 1215, the rebellious barons met John at Runnymede on the
Thames. The king was presented with a document known as the Articles
of the Barons, on the basis of which the Magna Carta was drawn up. The
Magna Carta is an undramatic document. It is filled with problems of feudal
law and custom that are largely alien to modern English people. However, it
is remarkable in many ways. For instance, it was not written purely in the
baronial interest but aimed to provide protection for all freemen. It was an
attempt to provide guarantees against the sort of arbitrary disregard of feu-
dal rights that three previous kings had made familiar.

Some clauses derived from concessions already offered by the king in
efforts to divide the opposition. For example, Clause 39, which promises
judgment by peers or by the law of the land to all freemen, had its origin in
a letter sent by Pope Innocent III to the king. The barons, however, were not
attempting to dismantle royal government; in fact, many of the legal reforms
of Henry II's day were reinforced. Nor did they seek to legitimate rebellion;
rather, they tried to ensure that the king was beneath rather than above the
law. In immediate terms the Magna Carta was a failure, for it was no more
than a stage in ineffective negotiations to prevent civil war. John was released
by the pope from his obligations under it. The document was, however, reis-
sued with some changes under John’s son, with papal approval, and so it
became, in its 1225 version, a part of the permanent law. For the next five
centuries, England developed its system of limited monarchy, with govern-
ment power shifting from the crown to Parliament.

Sir Edward Coke

Sir Edward Coke (1552-1634) was one of the most eminent jurists in the his-
tory of common law (his name is pronounced “cook”). Coke was elected to
Parliament in 1589 and rose to become first solicitor general and then speaker
of the House of Commons. In 1606 he became the chief justice of the King’s
Bench. He was dismissed as chief justice in 1616 (Bowen, 1956).

Coke was inclined to be overbearing and impatient both at the bar and
on the bench, and he was not always logical. His knowledge of law, however,
was unequaled. He was an expert on the Year Books. Coke has been accused
of manipulating precedents and using them to support his view of the com-
mon law. Between 1600 and 1615 Coke issued eleven volumes of his Reports,
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a series of detailed commentaries on common law, in which he systematized
the principles of English law by relating and commenting on decisions. Two
additional volumes of the Reports were published posthumously.

In 1626, Charles I called on Parliament to levy taxes. He was involved in
a war and was desperate for money, and by that time, parliamentary action
was required to levy taxes. Parliament refused to do so, and Charles imposed
a forced loan on certain knights. Those who refused to pay the loan were
imprisoned. Several of the knights were tried in 1627 in a famous case known
as Case of the Five Knights. The knights lost their case and remained in jail.
In 1628, Charles released them and called for Parliament to convene. When
Parliament met, feelings were strong against Charles. Coke, then aged 76,
had been reelected to Parliament. He made an impassioned plea, saying that
the rights of Englishmen had suffered numerous attacks in the past few years.
The Parliament drafted the Petition of Right, which sought recognition of
four principles: no taxes without consent of Parliament, no imprisonment
without cause, no quartering of soldiers on subjects, and no martial law in
peacetime. Charles reluctantly accepted the petition.

Sir William Blackstone

In the seventeenth century, a frequent grievance against the common law
was its uncertainty. The common law, having grown by the accumulation of
cases, was buried in hundreds of volumes of court reports. Abridgments or
summaries of the law were unofficial and often unreliable. No official orga-
nization had the responsibility to compile abridgments or summaries. In
addition, the acts of Parliament were disorganized and not codified. Between
1765 and 1769, Sir William Blackstone (1723-1780) published his Commen-
taries on the Laws of England. They were accepted as correct statements on
the status of common law at that time.

William Blackstone was the fourth and posthumous son of Charles Black-
stone, a silk merchant of moderate means. His mother died when William
was only twelve years old, and he was educated by his uncle Thomas Biggs,
a London surgeon. He was only eighteen when he graduated from Oxford
University and entered the Middle Temple, one of the Inns of Court, to study
law. In 1746 he had became a barrister. In 1770, Blackstone refused the office
of solicitor general but accepted that of judge of the Court of Common Pleas.
In the ten years of his judgeship he administered the law satisfactorily but
attained no special distinction. Toward the end of the 1770s his health failed;
he died in February 1780.

To assess the impact that Blackstone has had on today’s common law,
the authors conducted a computerized search of court decisions of federal
and state appellate courts in the United States over five years (2003-2007).
In almost 600 cases in U.S. and state courts, Blackstone’s commentaries were
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cited in the court decisions. For example, the U.S. Supreme Court in 2006, in
the case of Dixon v. United States, 126 S. Ct. 2437, stated:

Duress was an established defense at common law. See 4 W. Blackstone, Com-
mentaries on the Laws of England 30 (1769). When Congress began to enact
federal criminal statutes, it presumptively intended for those offenses to be
subject to this defense. Moreover, Congress presumptively intended for the
burdens of production and persuasion to be placed, as they were at common
law, on the defendant. Although Congress is certainly free to alter this pattern
and place one or both burdens on the prosecution, either for all or selected fed-
eral crimes, Congress has not done so but instead has continued to revise the
federal criminal laws and to create new federal crimes without addressing the
issue of duress. Under these circumstances, I believe that the burdens remain
where they were when Congress began enacting federal criminal statutes.

The Maryland State Supreme Court in 2007, in Wisneski v. State, 2007

Md. LEXIS 188 (Md. 2007), stated:

In order to examine properly the public element of common law indecent
exposure, therefore, we then must explore English common law extant in
1776 in which the offense of indecent exposure constituted a misdemeanor.
Sir William Blackstone commented generally: [M]isdemeanors are a breach
and violation of the public rights and duties, owing to the whole community,
considered as a community, in its social aggregate capacity. . . All crimes
ought therefore to be estimated merely according to the mischiefs which they
produce in civil society: and, of consequence, private vices, or the breach of
mere absolute duties, which man is bound to perform considered only as an
individual, are not, cannot be, the object of any municipal law; any farther
than as by their evil example, or other pernicious effects, they may prejudice
the community, and thereby become a species of public crimes. Thus the vice
of drunkenness, if committed privately and alone, is beyond the knowledge
and of course beyond the reach of human tribunals: but if committed publicly,
in the face of the world, its evil example makes it liable to temporal censures.
... The only difference is, that both public and private vices are subject to the
vengeance of eternal justice; and public vices are liable to the temporal pun-
ishments of human tribunals.

A U.S. District Court in the Western District of Texas, in Martinez-

Aguero v. Gonzalez, 2005 U.S. Dist. LEXIS 2412 (W.D. Tex. 2005), stated:

In his Commentaries, Blackstone describes the concepts of allegiance expected
from and governmental protections due citizens and aliens.

Allegiance, both express and implied, is however distinguished by the law
into two sorts or species, the one natural, the other local; the former being
also perpetual, the latter temporary. Natural allegiance is such as is due from
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all men born within the king’s dominions immediately upon their birth. . . .
Natural allegiance is therefore a debt of gratitude; which cannot be forfeited,
cancelled, or altered, by any change of time, place, or circumstance, nor by
anything but the united concurrence of the legislature.

Local allegiance is such as is due from an alien, or stranger born, for so long time
as he continues within the King’s dominion and protection: and it ceases the
instant such stranger transfers himself from this Kingdom to another. Natural
allegiance is therefore perpetual, and local temporary only: and that for this rea-
son, evidently founded upon the nature of government; that allegiance is a debt
due from the subject, upon an implied contract with the prince, that so long as
the one affords protection, so long the other will demean himself faithfully. ... As
therefore the prince is always under a constant tie to protect his natural-born sub-
jects, at all times and in all countries, for this reason their allegiance due to him is
equally universal and permanent. But, on the other hand, as the prince affords his
protection to an alien, only during his residence in this realm, the allegiance of an
alien is confined (in point of time) to the duration of such his residence, and (in
point of locality) to the dominions of the British empire. [ WILLIAM BLACK-
STONE, COMMENTARIES ON THE LAWS OF ENGLAND 357-59 (1769),
available at http://www.yale.edu/lawweb/avalon/blackstone/bk1ch10.htm]

Thus, the influence of Blackstone still exists in common law courts, more
than 300 years after his death. He was probably the most influential jurist in
the history of common law.

Common Law in the United States

When English settlers came to America in the seventeenth century, they
brought the English common law with them. Except for few modifications,
English common law became the common law of the colonies. During the
American Revolution, there was a great deal of hostility toward the English
in America. This hostility extended to the common law system. Accordingly,
most of the new states enacted new statutes defining criminal acts and estab-
lishing criminal procedures. The statutes, however, basically enacted into
statutory law what was formerly English common law.

Today the criminal law of the individual states is a written set of regu-
lations that is largely the result of legislative action. These regulations are
recorded in some official record within the states and are often referred to as
the “penal code.” Criminal laws vary somewhat among the states. In some
states there is no reliance upon the common law to determine what is right
and wrong. The statutes spell out specifically each act that is made a crime
and the punishment that may be inflicted for the commission of such an act.
For example, the code may state that manslaughter is the unlawful killing of
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a human being without malice. This definition will be followed by a statement
that one convicted of manslaughter may be imprisoned for a period not to
exceed four years. The statutes of other states may provide that “manslaugh-
ter” is punishable by imprisonment not to exceed some other prescribed
number of years, but may not define what acts constitute manslaughter. The
courts must then look to the common law to determine the interpretation of
manslaughter.

U.S. Court Systems Today

There are two court systems in the United States—federal and state. The term
“dual federalism” is used to describe the concept of two complete court sys-
tems. The majority of criminal cases are tried in state courts. There are some
counties whose state courts prosecute more criminal cases each year than
are prosecuted annually in the entire federal system, including Los Angeles
County, California; Harris County, Texas; and Cook County, Illinois.

Federal System

The judicial power of the United States shall be invested in one Supreme Court
.... (U.S. Constitution, Art. III, sec. 1)

The U.S. Supreme Court is the highest court in the federal system. The court
is composed of one chief justice and eight associate justices. Justices are
appointed by the president with the “advice and consent” of the U.S. Senate
and may be removed only by impeachment. The court always decides cases
as one body. Except in unusual situations, the court acts as an appellate court
and decides cases based on trial briefs, records of trial from the trial courts,
and arguments of counsel. The Supreme Court also acts as a supervising
authority over other federal courts.

U.S. Court of Appeals

The federal court system is divided geographically into twelve judicial cir-
cuits (including the District of Columbia, which has its own circuit and is the
only one not numerically designated). A U.S. Court of Appeals is located in
each judicial circuit. Like Supreme Court justices, Court of Appeals justices
are appointed by the president with the “advice and consent” of the Senate.
The Courts of Appeals differ in the number of justices appointed to each. A
Court of Appeals normally hears cases in a panel of three or five judges. In
rare cases, a Court of Appeals will decide a case en bang, that is, as a whole
court with all justices present.
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Photo 2-1. The Federal Court House in Denver, Colorado. In the United States,
the pace of trials in federal courts is more relaxed than in the very busy state
courts. Photo by Cliff Roberson.

U.S. District Courts

The basic trial court in the federal system is the U.S. District Court (USDC).
There is at least one district court in each state, and most states have more
than one. In those cases, the state is divided geographically into federal judi-
cial districts. For example, Iowa is divided into two federal districts, northern
and southern. In Texas there are four federal judicial districts: U.S. District
Court for the Southern District of Texas, U.S. District Court for the Eastern
District of Texas, U.S. District Court for the Western District of Texas, and
U.S. District Court for the Northern District of Texas.

Federal district court judges are appointed by the president with “advice
and consent” of the Senate. District judges are appointed for life. In most
judicial districts, more than one judge sits as the district court. For example,
the U.S. District Court for the Southern District of New York (New York
City) has more than 100 judges, each sitting as the U.S. District Court for the
Southern District of New York.

In special cases (and rarely), the USDC can sit and decide a case as a
“three-judge” district court. The vast majority of cases are, however, presided
over by a single judge. In all criminal cases heard in the USDC, the accused
has a right to a jury trial.
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U.S. Magistrates

U.S. magistrates are part of the federal judicial system but are not consid-
ered as separate courts. The federal magistrates are required to be attorneys
and are appointed by the presiding judge of the judicial district for a specific
term. Magistrates try minor offenses and perform pretrial matters and simi-
lar duties. They are considered to be judicial officers and therefore can issue
search and arrest warrants.

Participants in a Criminal Case

The major participants in a United States criminal case are the judge, prose-
cuting attorney, defense counsel, clerk of the court, bailiff, and court reporter.
All are considered officers of the court. The criminal trial procedure varies
little, whether the charge is a felony or misdemeanor, or whether the trial is
a court trial or jury trial. The defendant is entitled to a fair trial before an
impartial judge and an honest jury, in an atmosphere of judicial calm.

The justice system is an adversary system, meaning that it has two sides.
In a criminal trial these are the prosecution and the defense. Each is permit-
ted to present evidence on its own behalf. Theoretically, both sides come into
the trial on an equal basis. But as Justice Byron White of the U.S. Supreme
Court, in United States v. Wade, 388 U.S. 218 (1957), pointed out, this system
is not a true adversary system with both sides entering the trial on an equal
footing. He stated:

Law enforcement officers (and prosecuting attorneys) have the obligation to
convict the guilty and to make sure they do not convict the innocent. They
must be dedicated to making the criminal trial a procedure for the ascer-
tainment of the true facts surrounding the commission of the crime. To this
extent, our so-called adversary system is not adversary at all: nor should it
be. But defense counsel has no comparable obligation to ascertain or pres-
ent the truth. Our system assigns him a different mission. He must be and is
interested in not convicting the innocent, but absent a voluntary plea of guilty,
we also insist that he defend his client whether he is innocent or guilty. The
State has the obligation to present the evidence. Defense counsel need present
nothing, even if he knows what the truth is. He need furnish no witnesses to
the police, reveal any confidences of his client, nor furnish any other informa-
tion to help the prosecution’s case. If he can confuse a witness, even a truthful
one, or make him appear at a disadvantage, unsure or indecisive, that will
be his normal course. Our interest in not convicting the innocent permits
counsel to put the State to its proof, to put the State’s case in the worst pos-
sible light, regardless of what he thinks or knows to be the truth. Undoubtedly
there are some limits which defense counsel must observe but more often than
not, defense counsel will cross-examine a prosecution witness, and impeach
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him if he can, even if he thinks the witness is telling the truth, just as he will
attempt to destroy a witness who he thinks is lying. In this respect, as part of
our modified adversary system and as part of the duty imposed on the most
honorable defense counsel, we countenance or require conduct which in many
instances has little, if any, relation to the search for truth.

Trial Judge

Although the terms “judge” and “the court” are used interchangeably, they
should be distinguished. The judge presides over the trial proceedings and
exercises those duties and power imposed by law. The court is a judicial pro-
ceeding presided over by a judge. The judge plays a very important role both
before and during the trial. There is a great deal of power and authority, and
many decisions are solely at the judge’s discretion. Since unscrupulous acts
could seriously affect the administration of justice, the judge’s actions are sub-
ject to review by appellate courts. This avoids any abuse of power or authority
by the judge. Fortunately, most are honest individuals who endeavor to do a
conscientious job.

In most states the judges of the superior or district court, or its equiva-
lent, are elected by the people of the judicial district where they serve. The
superior or district courts are the major trial courts in the various states. As
in the case of state superior or district court judges, lower court judges are
elected in most states. They are elected by the people of the judicial district
where they serve, but this district may be only a portion of a county. The
qualifications for this position vary greatly among states. In many outlying
rural areas there is not enough court business to justify a full-time judge, so
the judge may be a local practicing attorney elected to act as the judge when
court business is required.

The trial judge has many duties prior to the trial. For example, the judge
is required to hold arraignments and preliminary hearings. At these hear-
ings, the defendant will be advised of the charges, his or her plea will be
entered, and motions may be presented. In felony cases or cases in which
the defendant could be confined, an indigent defendant will have counsel
appointed. In addition, the judge must make rulings (decisions) on motions
presented by either the prosecution or defense. Typical motions include
motions to suppress evidence, for continuances, and to dismiss for failure to
receive a speedy trial.

During the trial, the judge has the primary responsibility for seeing that
justice is carried out. The judge has a duty not only to protect the interests of
the defendant but also to protect the interests of the public, ensuring that the
guilty are convicted. The judge controls all proceedings during the trial and
limits the introduction of evidence and arguments of counsel to relevant and
material matters with a view to the expeditious and effective ascertainment
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of the truth. The judge must control the conduct of the defendant and the
spectators; determine the competency of witnesses and the admissibility of
evidence; rule on objections made to questions asked by the attorneys; pro-
tect witnesses from harassment during cross-examination; interpret for the
jury the laws involved in the particular case; and in some jurisdictions, com-
ment on the weight of the evidence presented and the credibility of witnesses.
In many jurisdictions, the judge sentences the defendant after conviction.
If the trial is a court trial, the judge renders a verdict of guilt or innocence.
Additional duties during the trial will be enumerated as the discussion of the
trial progresses (Roberson et al., 2006).

Defendant

The perpetrator of a crime is guaranteed certain rights. Many aspects of
criminal procedure are controlled by the U.S. Constitution, specifically in
the Bill of Rights (the original ten amendments to the Constitution). These
federal constitutional protections concerning individual rights are, for the
most part, binding on state courts.

These rights attach to the perpetrator early in the criminal procedure
process, and violation of them may result in the case being dismissed. For
example, if the perpetrator confesses to the crime of murder, and that con-
fession is obtained in violation of his or her constitutional rights, it may be
suppressed. If the confession is the only link connecting the defendant to
the crime, the case may have to be dismissed. When these types of incidents
occur, it is very difficult for the victim to understand why the defendant goes
free when there has been a confession.

Prosecuting Attorney

The primary duty of a prosecutor in the U.S. system is not to convict, but to
promote justice. (Roberson, 2003)

The prosecuting attorney is known by a variety of names. In some places he or
she is known as the district attorney, abbreviated “D.A.,” and in other areas as
the county attorney. In the federal system, the title is United States attorney.
The “public official” role of the prosecuting attorney is comparatively recent.
For many years it was the responsibility of victims or their relatives to prose-
cute when a crime was committed. Attorneys were employed by these persons
to assist in the prosecution. As time passed, it was deemed advisable to have
a full-time public prosecutor because the offense was actually committed
against society, and the office of the prosecuting attorney was established.

In most states the prosecuting attorney is an elected official of the county.
In large urban areas it is a sought-after position, as it holds prestige and pays
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Photo 2-2. Traffic control is one of the more routine duties required of law
enforcement officers. Pictured above is a Mexican policeman directing traffic in
a small Mexico city. Photo by Cliff Roberson.

well, and the prosecuting attorney has a number of deputies for assistance.
In many places there may be no staff, and in sparsely settled counties, the
position may be only a part-time job. When not engaged in handling offi-
cial duties, the prosecuting attorney in such counties may have a private law
practice. A few states have permitted several counties to form a “judicial dis-
trict” and employ a single prosecuting attorney to handle the duties.
Prosecuting attorneys have a great deal of power, irrespective of personal
capabilities or jurisdiction of service. They are charged with grave respon-
sibilities to the public, demanding integrity, zeal, and conscientious effort
in the administration of justice. As stated by the U.S. Supreme Court in the
Gideon decision, prosecuting attorneys “are everywhere deemed essential to
protect the public’s interest in an orderly society.” The public prosecutor insti-
tutes proceedings before magistrates for the arrest of persons charged with or
reasonably suspected of committing a public offense. In addition to acting as
prosecutor, in most instances he represents the county on all civil matters.
The prosecuting attorney enters the justice procedural picture early in
the prosecutive process. A great number of arrests are made by law enforce-
ment officers on their own determination that there is reasonable cause to
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believe a crime has been committed. Unless the alleged offender is released
by the arresting agency without further action being taken, the prosecut-
ing attorney must be consulted to determine whether prosecutive action will
be taken against the arrested person. The prosecuting attorney evaluates the
weight of evidence against the accused and the nature of the charge in mak-
ing the decision whether to prosecute. If the prosecuting attorney decides
against prosecution, the accused will be released. If it is decided that pros-
ecutive action should be taken, a complaint will be prepared by the prosecut-
ing attorney and filed with the appropriate court. The accused is then taken
before a committing magistrate for the initial appearance, or arraignment,
as it is referred to in some jurisdictions. Often law enforcement agencies con-
duct an investigation of alleged violations before making an arrest. In these
instances the prosecuting attorney is usually consulted to determine whether
there is sufficient evidence against the accused to justify prosecutive action, if
a complaint should be filed, and a warrant of arrest obtained. The prosecut-
ing attorney may prefer to present the charge to the grand jury to determine
whether prosecutive action should be taken, or whether a secret indictment
should be sought. This procedure is followed in felony charges in most states.
If the crime for which the arrest was made is a less serious misdemeanor,
the prosecutive decision may be left to the discretion of the law enforcement
agency involved. Even the preparation of the complaint and the prosecution
during the trial may be handled by the officer, and the prosecuting attorney
may not even appear on the scene unless some special problem arises. In
the more serious misdemeanor cases and on felony charges, the prosecuting
attorney will be involved from the time of arrest through the appeal.

If the charge is a serious one and the prosecuting attorney decides to pros-
ecute, there are many decisions and duties to perform. The first decision is
to determine what charge, or charges, the evidence will support so that the
appropriate accusatory pleading may be filed. The prosecuting attorney must
decide whether the charges, when more than one, are to be separated into
different trials or consolidated into one. In some jurisdictions, if the charge is
a felony, it must be decided whether the facts are to be presented in a prelimi-
nary hearing or to a grand jury. The information or the indictment must be
prepared depending on the type of hearing conducted. Where appropriate, the
granting of motions requested by the defense must be disputed. At the time
of the trial another responsibility is to present enough evidence to prove the
defendant guilty beyond a reasonable doubt. The prosecuting attorney must
also assist in the selection of the jury, decide what witnesses to call, and deter-
mine what physical evidence should be introduced. It is not necessary that
every person who has some knowledge of the facts in the case be called, nor is
it necessary that all physical evidence collected by the law enforcement officers
during an investigation be presented during a trial. The prosecuting attorney
must present enough witnesses and physical evidence to ensure the defendant
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a fair trial, and may not withhold any evidence that would be advantageous
to the defendant. If the defense presents witnesses in its behalf, the prosecut-
ing attorney must cross-examine them. The responsibilities of making recom-
mendations to the judge on the severity of the sentence and assisting the state
attorney general with appeals also fall to the prosecuting attorney.

Law in Action: The Case of Wen Ho Lee

The following FBI affidavit was filed in support of an application for a search
warrant to search the home of Wen Ho Lee. The application was filed on
April 9, 1999. The affidavit when filed was classified Secret (Restricted Data)
and was declassified a year later with deletions as indicated.

AFFIDAVIT

I, MICHAEL W. LOWE, being duly sworn, depose and say:

(1) I, MICHAEL W. LOWE, am a Special Agent of the Federal Bureau
of Investigation (FBI), United States Department of Justice, assigned to the
Albuquerque Division, Santa Fe Resident Agency, and have been a Special
Agent for approximately 12 years. The information set forth in this affida-
vit is the result of my own investigation or has been communicated to me
by others involved in this investigation. Among these other individuals is a
Supervisory Special Agent of the FBI who specializes in counterintelligence
investigations regarding the People’s Republic of China (PRC). This investi-
gator has been a Special Agent for 19 years; he has worked on counterintelli-
gence investigations for over ten of these years, and has supervised from FBI
headquarters PRC counterintelligence investigations for the past five years.

(2) I believe that probable cause exists to issue a search warrant for the
residence of LEE WEN HO (hereafter known as LEE), 80 Barcelona Ave-
nue, White Rock, New Mexico, 87544, for evidence of violations of Title 18,
United States Code, Section 1924 (Unauthorized Removal and Retention
of Classified Documents or Materials), Title 18 United States Code, Section
793 (Gathering, Transmitting or Losing Defense Information), and Title 18
United States Code, Section 1001 (False Statements). The basis for my belief
is set forth below.

(3) LEE, who lives at 80 Barcelona Avenue (described fully in Attachment
A), is a hydro-dynamicist/mathematician who was formerly assigned to the
X-Division of Los Alamos National Laboratory (LANL), which is managed
by the Department of Energy (DOE). LEE is a naturalized United States citi-
zen born on December 21, 1939, in Nantow, Taiwan. Sylvia Lee, his wife, is
also a naturalized United States citizen born December 6, 1943, in Hunan
Province, China. Sylvia Lee worked at the Los Alamos National Laboratory
from November 1980 to June 1995, where the last position held was “Com-
puter Technician.” She had a Top Secret clearance from March 12, 1991, until
her departure from LANL on June 9, 1995.
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(4) The FBI expert described in paragraph (1) has explained that PRC
intelligence operations virtually always target overseas ethnic Chinese with
access to intelligence information sought by the PRC. Travel to China is an
integral element of the Chinese intelligence collection tradecraft, particu-
larly when it involves overseas ethnic Chinese. FBI analysis of previous Chi-
nese counterintelligence investigations indicates that the PRC uses travel to
China as a means to assess closely and evaluate potential intelligence sources
and agents, as a way to establish and reinforce cultural and ethnic bonds with
China, and as a safehaven in which to recruit, task, and debrief established
intelligence agents.

(5) Based on information supplied by DOE, the FBI began an investiga-
tion of LEE and Sylvia Lee on May 30, 1996. A review of FBI records disclosed
that LEE had previously been the subject of an FBI foreign counterintelli-
gence investigation during approximately 1982-1984, when he was in contact
with a suspected PRC intelligence agent. LEE was overheard on court-autho-
rized electronic surveillance contacting a former employee of the Lawrence
Livermore National Laboratory who had been suspected of passing classi-
fied weapons information to the PRC. On December 3, 1982, court-autho-
rized telephone surveillance of the employee intercepted a call from LEE.
LEE introduced himself, explained that he was a weapons designer at the
Los Alamos National Laboratory, and commented that he had heard about
the employee’s “matter.” LEE wanted to meet the employee and stated that he
thought he could find out who had “squealed” on the employee.

(6) On November 9, 1983, the FBI interviewed LEE in Los Alamos, New
Mexico. LEE was not told that the FBI had intercepted his call to the Law-
rence Livermore employee on December 3, 1982. Lee stated that he had never
attempted to contact the employee, did not know the employee, and had not
initiated any telephone calls to him. LEE stated that the employee was no
longer at the Lawrence Livermore Laboratory, and that he had no way of con-
tacting him at his home. In a subsequent interview with the FBI, LEE admit-
ted that he had called the Lawrence Livermore employee and had previously
misled the FBI about the contact.

(7) On January 24, 1984, LEE passed a polygraph examination which
included questions concerning whether he had ever passed classified infor-
mation to any foreign government. The FBI's foreign counterintelligence
investigation of LEE was closed on March 12, 1984.

(8) The X-Division of LANL, where LEE worked from 1982 through
December 23, 1998, has the highest level of security of any division at LANL.
It is LANL’ research and development division responsible for the design of
thermonuclear weapons. LEE was part of a team responsible for developing
thermonuclear weapons for the United States. LEE has explained (during a
February 9, 1999, interview with Special Agents of the FBI) that, while at
LANL, he worked on five Lagrangian mathematical codes, also known as
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“source codes.” LEE explained that two of these codes are classified because
they are used to develop nuclear weapons. Charles Neil, Technical Staff
member and Team Leader in the X-Division has informed the FBI that the
mathematical codes with which LEE worked were used to develop various
nuclear weapons, including a weapon known as the W-88.

(9) According to Neil, both of the classified source codes and other mate-
rials with which LEE worked represent decades of nuclear weapons test-
ing and design. In essence, the information is more valuable to a weapons
designer than an actual bomb blueprint. With source codes and other identi-
tying information a bomb designer does not have to do any actual testing. By
plugging variables (such as different materials or different dimensions) into
various equations and computer programs and viewing the results a designer
could build the most sophisticated nuclear weapons.

[Paragraph deleted]

! Hu Side became the head of the PRC weapons program in January
of 1994.

(11) LEE said during his December 23, 1998 pre-polygraph interview
that he had social contact with PRC visitors to LANL, including visits to his
residence. Following the interview on December 23, 1998, DOE polygraphers
administered a polygraph examination of LEE. The examiner’s initial opin-
ion was that LEE was not deceptive. However, subsequent quality control
reviews of the results, by both DOE and by FBI Headquarters (HQ) resulted
in an agreed finding that LEE was inconclusive, if not deceptive, when deny-
ing he ever committed espionage against the United States.

(12) Following LEE’s 1988 trip to China he was debriefed by LANL Inter-
nal Security officer ROBERT VROOMAN. VROOMAN asked LEE if he had
been asked any inappropriate questions during his trip. LEE responded in
the negative. VROOMAN retained his notes from that debriefing and in
February 1999 prepared a report containing his recollections based an his
notes. LEE was confronted with that report during his interview by the FBI
on March 5, 1999. He offered no explanation for why he did not remember to
tell VROOMAN about the incident in his hotel room. He said that the only
reason he remembered the incident prior to his DOE polygraph was because
he had been asked a direct question regarding espionage which for some rea-
son prompted him to remember the question posed to him by ZHENG.

(13) On January 17, 1999, LEE was interviewed at his residence by FBI
Special Agents. During this interview, LEE stated that in 1984 or 1985, he
was at a conference in Hilton Head, South Carolina, where he met LI DE
YUAN from the PRC’s Institute of Applied Physics and Computational Math
(IAPCM). (IAPCM is the PRC’s Nuclear Weapons Design Institute, and is
part of the Chinese Academv of Engineering Physics (CAEP), the home of
the PRC’s overall Nuclear Weapons Program). LEE said LI was a mathemati-
cian familiar with Lagrangian mathematics, which LEE said is one of LEE’s
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areas of expertise. LEE also said that it was as a result of his meeting, and
“developing a relationship with LI, that he was invited to the IAPCM in both
1986 and 1988.

(14) LEE further stated that when he went to the IAPCM in 1986, he was
invited to speak on computational mathematics. He said he was excited and
was treated very well by his PRC counterparts. LEE said he met various people
during this trip, two of whom were LI WEI SHUN and WANG ZHI SHEU.
LEE said WANG worked in “the same project areas” as he did, and they spent
alot of time together at the conference. LEE stated that following the 1986 trip
to the IAPCM, he began to receive cards and letters from these scientists.

(15) LEE furthermore stated that he was invited to attend a second con-
ference in the PRC in 1988, where he again met PRC scientists, including one
named ZHENG SHAO TONG. LEE stated that one evening after dinner he
received a phone call from ZHENG asking if they could meet. LEE agreed,
and shortly thereafter, ZHENG arrived at his hotel room with HU SIDE.
LEE acknowledged that he knew that ZHENG was an administrator with the
IAPCM. LEE stated that he thought HU SIDE was an explosives expert. LEE
reaffirmed what he had said during the December 23, 1998 pre-polygraph
examination that when asked a question which involved a classified response
he told them he did not know the answer and did not wish to discuss this
matter.

This conference was the subject matter of the pre-polygraph interview
referred to in Paragraph 11 of this Affidavit.

(16) LEE’s contact with ZHENG and HU SIDE in 1988 should have been
reported to LANL security officials pursuant to DOE regulations. A review
of all the documentation that LEE provided DOE security in 1988 reveals
no report of this approach to LEE by ZHENG and HU SIDE. On July 12,
1988, LEE did submit a Foreign Trip Report, as was required by LANL. In his
report, LEE described the business trip that he made to Beijing in June 1988.
While LEE specified ten different people with whom he met during this trip,
he failed to include HU SIDE. LEE also did not disclose that anyone from the
PRC had asked him about any classified matters.

(17) On February 10, 1999, the FBI conducted a polygraph examination
of LEE. During this examination, the FBI asked LEE whether he had pro-
vided two classified codes (discussed in paragraph 8) to any unauthorized
person and whether he deliberately obtained any W-88 documents. It was
the examiner’s opinion that the polygraph results were inconclusive as to
those questions. The second question was rephrased to cover a broader range
of activities. LEE was then asked the follow two questions:

Q: Have you ever given any of those two codes to an unauthorized person?

A: No.

Q: Have you ever provided W-88 information to any unauthorized person?

A: No.
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The polygraph examiner concluded that LEE’s answers to these ques-
tions were deceptive.

(18) The polygraph examiner then gave LEE an opportunity to discuss his
answers further. During the discussion, LEE volunteered the following new
information that he had not revealed in the prior interviews with the FBI or
DOE. LEE said that during his trip to the PRC in 1986, he was approached by
WEI SHEN LI, who LEE knew to be involved in the PRC’s Nuclear Program.
LI came to see LEE, and asked if LEE could assist him in solving a problem
he (LI) was having. LEE agreed. LEE illustrated what he had provided to LI in
the form of an equation to assist LI in solving his problem. The polygrapher’s
report states that LEE said that this equation was the same used in two classi-
fied codes. LEE admitted that his assistance to LI could have been used easily
for nuclear weapons development.

(19) In the Foreign Trip Report that LEE submitted to LANL security
officials following his 1986 trip, LEE failed to reveal that he had been asked
to assist LI in solving a mathematical problem. LEE also did not divulge that
he had helped LI solve the problem, and that the help he provided could have
been used easily for nuclear weapons development.

(20) Following the polygraph examination, LEE also provided informa-
tion about the trip he made to Beijing in 1988 that he had not revealed in the
earlier interviews. LEE said that he was approached by ZHI SHIU WANG, a
PRC scientist, following a conference he attended in China in 1988. Accord-
ing to LEE, WANG asked LEE to help him solve a mathematical problem.
LEE admitted that his answer to WANG contained portions of equations
similar to those in the classified codes referred to in paragraph 8. LEE drew
notes to illustrate WANG’s problem. LEE said that this information could
be used in weapons development; however, he stated that he never discussed
nuclear weapons with WANG. LEE acknowledged that he had fully assisted
WANG with his mathematical problem even though he had assumed WANG
was part of the PRC’s Nuclear Weapons Program. LEE was confident that his
assistance to WANG had solved or improved WANG’s problem. LEE stated
he assumed that WANG knew that he (LEE) worked on nuclear weapons
because of LEE’s association with LANL.

(21) According to NEIL, LEE, as a mathematician in the X-Division, had
a “Z” number and password which enabled him to access the X-Division’s
most highly classified information by computer. A “Z” number is a unique
identifier given to every individual at LANL who requires access to LANL's
Common File System (CFS). The CFS is LANLS file storage system. It is com-
prised of two separate parts: the closed part of the system, on which clas-
sified information is stored; and the open part of the system, which stores
only unclassified information. The open part of the system is accessible from
anywhere in the world to any Internet user. The closed part of the system
is accessible only to those working at LANL with the security clearances
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authorized by LANL. As an X-Division employee, LEE had access to both
parts of the CFS.

(22) CHARLES NEIL, LEE’s most recent supervisor in the X-Division,
advised that there is no direct communication allowed between the closed
and open parts of the CFS. Under LANL rules, unclassified information
can be on the closed side of the system; however, employees are prohibited
from placing classified information on the open side of the CFS. Occasion-
ally there is a need to transfer unclassified files between the closed and open
parts of the CFS. From 1980 to 1994, there were two methods of transferring
files between the two parts of the CFS. One method was to use a piece of
equipment with appropriate software, called “Machine C.” The second trans-
fer method involved downloading files from one part of the CFS directly
onto either a 3-1/2-inch floppy disk or a larger capacity storage cartridge. The
use of “Machine C” for this purpose was discontinued in 1994. In 1996 the
use of a piece of equipment called “Mercury” was implemented to transfer
files from the closed to the open part of the CFS. This method, which is still
used, maintains a record of the names of the files that have been. transferred.
Between 1994 and 1996 the downloading method utilizing floppy discs or
storage cartridges was the only method available to transfer files from the
closed to the open part of the CFS. This transfer method can still be used in
addition to “Mercury”.

(23) LANL commonly uses 3M DC 6150 cartridges to download files
for transfer between the open and closed parts of the CFS. Once files have
been downloaded from one part, they can be uploaded easily into any other
computer that has a compatible operating system. On March 5, 1999, LEE
consented to a search of his offices at LANL by the FBI. In LEE’s X-Division
office, investigators found a notebook with a LANL supply order form, dated
December 20, 1995. This order form indicated that LEE special-ordered a
box of five 3M DC 6150 cartridges in 1995. Neil stated that this was unusual
because the cartridges are readily available at X-Division’s supply room and
do not normally have to be special ordered. In LEE’s T-Division office, where
he was assigned following suspension of his security authorization, investi-
gators found six 3M DC 6150 cartridges. A preliminary examination of those
cartridges by LANL personnel determined that they do not contain classified
information. These 3M DC 6150 cartridges are also available from office sup-
ply stores and are not unique to LANL.

As described below in paragraph 29, LEE was reassigned from one LANL
division (the X-Division) to another (the T-Division) following suspension of
his security authorization. Hereafter, the search of both of LEE’s offices will
be referred to as “the March search.”

(24) As an X-Division employee, LEE was permitted to create directo-
ries in the CFS and to name those directories himself. Upon its creation,
every directory created by each X-Division employee is recorded in the CFS.
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LEE named one of the directories that he created his “KF1” directory. The
KF1 directory was located in the open part of the CFS. LANL computer
experts have analyzed the KF1 list, as well as two other directories that LEE
created. These experts have determined that LEE’s three directories listed
approximately 300 files. Some of these files are library files, which contain or
contained additional files. In total, the LANL experts estimate that the direc-
tories LEE created contained as many as 1600 files. Preliminary examination
of the KFI list reveals that the names of many of the files listed were the
names of files known to be classified at the Secret level. The LANL experts
are in the process of retrieving and reviewing the files themselves. So far,
this review has revealed that 21 of the files listed in LEE’s KF1 directory are
indeed Secret documents. Among these 21 Secret files is one of the classified
codes (described above in paragraph 8) and design contours for two addi-
tional nuclear weapons. The LANL experts have determined that LEE began
transferring classified files from the CFS closed system to the open system
on his KF1 directory from [several words deleted] According to CHARLES
NEIL, there is no legitimate work related purpose for storing classified files
on the open side of the CFS.

(25) CHARLES NEIL told me that only the LANL employee given the
“Z” number and password and LANL’s system administrator can access or
delete files in directories created by LANL employees. Both “Z” numbers
and passwords are closely guarded, non-shared pieces of information which
LANL employees are required to keep confidential. LEE, or anyone with
Lee’s “Z” number and password could access his KF1 directory on the open
CFS from anywhere in the world. In an interview conducted by the FBI on
March 5, 1999, LEE refused to provide his password to allow FBI Special
Agents access to his laptop computer.

(26) On April 5, 1999, during the continuing examination of papers and
notes from LEE’s office, investigators located instructions in a notebook on
how to copy the classified code (referred to in paragraph 8) onto a floppy
disk. These instructions were handwritten in LEE’s notebook. At the top of
the notation were Chinese characters which have been translated as “method
to print entire directory onto disk.”

(27) As a LANL employee in the X-Division, LEE was permitted to use
LANL computers at home. LEE had two computers assigned to him, and
recorded on his personal property log. These two computers were a MacIn-
tosh laptop and a MacIntosh desk top.

(28) During the January 17, 1999, interview of LEE at his residence, an
interviewing Special Agent observed a desktop computer located in the living
room. The Agent observed that the computer was the focal point of a work
area that contained documents and other items. During a later interview of’
LEE, conducted on March 5, 1999, LEE stated to FBI Special Agents that
he kept at his residence a MacIntosh desktop computer which belonged to
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LANL. LEE admitted that he used this computer “because I sometimes work
at home.” LEE also stated that he used this desktop computer to connect
to the LANL computer in his office. LEE also stated that he used the com-
puter in his residence to check E-mail and to do word processing. On March
5, 1999, LEE turned over to FBI investigators the LANL-owned MacIntosh
desktop computer that had been in his house. LEE’s LANL-owned Macln-
tosh laptop computer was seized on March 5, 1999 during a consent search
of LEE’s T-Division office. Although not specifically asked, LEE did not pro-
duce any computer discs or storage cassettes that he utilized at home on his
LANL-owned computers. According to LANL experts, LEE’'s LANL-owned
MaclIntosh laptop and desktop computer utilized removable cartridges in
lieu of a hard drive. LANL experts have determined that no classified infor-
mation was contained on the cartridges within either computer at the time
they were seized or produced.

(29) Shortly after the polygraph that DOE conducted on December 23,
1998, DOE suspended LEE’s access to all classified information. LANL also
reassigned LEE from the X-Division to the T-Division, which does not handle
classified information. Between that time and March 5, 1999, LEE tried to gain
physical access to the X-Division on two separate occasions. On at least one
occasion during this time, LEE obtained unescorted access to X-Division.

(30) During the March search of LEE’s X-Division office, investigators
found a notebook. This notebook contained a one-page computer-gener-
ated document which listed all of the files in the KF1 directory that LEE had
created in the CFS. During the search, Charles Neil, examined this list and
explained that the files named in LEE’s KF1 directory were contained in the
open part of the CFS. The files contained highly classified information. Neil
tried to access the files listed in LEE’s KF1 directory. He discovered that the
majority of the files had been deleted. Neil sought assistance from Thomas
Stup, CFS administrator for the X-Division. Stup examined LEE’s KF1 direc-
tory files and determined that the files had been deleted between February 9,
1999 and February 11, 1999, the day after the FBI polygraphed LEE.

(31) During the March search of Lee’s X-Division office, FBI and DOE
investigators located three multi-page documents that did not bear classifica-
tion markings as required by regulation despite the fact that those documents
contained classified information. The classification stamps or marks had
been removed in several ways. In the first classified document, the classified
stamp had been covered up while the document had been copied on a copy-
ing machine. In a second classified document, the classification markings
had been physically cut from the top and bottom of each pace. In the third
classified document, the classification marking had been deleted by computer
command before the document was printed. According to CHARLES NEIL,
there is no bona fide LANL-related employment purpose in deleting clas-
sification designations or markings from a classified document. In fact, such
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deletions would constitute a LANL security violation. Based on my training
and experience, removing classification designations or markings is a way to
minimize risk of detection or apprehension when gathering, removing, or
retaining classified materials in an unauthorized fashion. Additionally, the
removal of classification markings as described above from classified docu-
ments would facilitate LEE’s ability to remove classified documents from
LANL in an unauthorized fashion.

(32) On April 7, 1999, employees at LANLs Computer Help Desk stated
that their logs reveal that LEE had made the following four requests for assis-
tance. First, on March 2, 1998, LEE asked how to access his closed file X-
Division CFS from overseas. This was just before a personal trip that LEE
made to Taiwan which began on March 15, 1998. This trip lasted for 45 days.
The Help Desk informed LEE that it was not possible to access the closed
CES from overseas. Second, on January 21, 1999, (which was four days after
the FBI interviewed him at home), LEE asked how to hook up a laptop into
GAMMA, which is a LANL processing computer used to make calculations
rather than store information. Third, also on January 21, 1999, LEE sought
help in deleting files. During his request for help, LEE stated that, despite
his deletion efforts, the files were “not going away.” The Help Desk surmised
that he needed to take one last step to delete the files and told him how to
complete the process. Fourth, on February 1, 1999, LEE said that he was dial-
ing in from his LANL-owned MacIntosh computer (which was at his resi-
dence) and was getting in (obtaining access to LANLs computer system) but
was getting disconnected.

(33) LEE was fired from LANL on March 8, 1999. DOE revoked LEE’s
security clearance that same day. Additionally, LEE certified on or about
March 8, 1999 that he had returned all LANL property. Although LEE has
been residing with family in the Los Angeles, California area between on or
about March 9, 1999 until on or about April 7, 1999, he is not known to have
any office or other location other than his residence out of which to work or
which provided him computer access.

(34) Based on the foregoing information, there is probable cause to
believe that there is evidence in LEE’s residence that reveals violations of 18
U.S.C. §$ 793, 1001, and 1924.

(35) The affiant requests that a search warrant be issued for LEE’s resi-
dence, as described in Attachment A.

(36) I believe that there is probable cause to believe that evidence of the
above-described criminal activities will be found in LEE’s residence. These
conclusions are based on my experience and training relating to the types
of records and items that persons engaged in the activities described above
typically keep at their residence as well as on the facts recited above.

(37) Items to be seized are described in Attachment B of this Affidavit,
and include but are not limited to computer disk or other computer memory
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storage devices, records, documents and materials including those used to
facilitate communications, electronic data, and computer equipment and
peripherals.

ATTACHMENT A

80 Barcelona Avenue, White Rock, New Mexico 87544

80 Barcelona Avenue is a one story, brown brick, maroon framed, ranch-
style house with a two car garage. The brick covers only the front portion of
the house, the sides of which are brown stucco and the roof is a maroon color.
Directly in front of the house and adjacent to Barcelona Avenue are five ever-
green trees and a white mailbox. Beneath the mailbox is a receptacle for the
“Monitor,” a local Los Alamos, New Mexico, newspaper. Barcelona Avenue
runs roughly east and west. The house is on the north side of the street in
approximately the center of the block, facing south.

The house has been verified to be the personal residence of LEE and his
wife by other persons living in the area as well as by two Special Agents of the
FBI who interviewed LEE at this location.

ATTACHMENT B

Items to be seized:

Computer hardware is described as any and all computer equipment,
including any electronic devices which are capable of collecting, analyzing,
creating, displaying, converting, storing, concealing, or transmitting elec-
tronic, magnetic, optical, or similar computer impulses or data. These devices
include but are not limited to any data processing hardware (such as central
processing units and self-contained “laptop” or “notebook” computers); inter-
nal and peripheral storage devices (such as fixed disks, external hard disks,
floppy disk drives and diskettes, tape drives and tapes, optical and compact
disk storage devices, and other memory storage devices) ; peripheral input/
output devices (such as keyboards, printers, scanners, plotters, video display
monitors, and optical readers); and related communications devices (such as
modems, cables and connections, recording equipment, RAM or ROM units,
acoustic couplers, automatic dialers, speed dialers, programmable telephone
dialing or signaling devices, and electronic tone-generating devices); as well
as any devices, mechanisms, or parts that can be used to restrict access to
such hardware (such as physical keys and locks).

Computer software is described as any and all information, including
any instructions, programs or program code stored in the form of electronic,
magnetic, optical or other media which are capable of being interpreted by
a computer or its related components. Computer software may also include
certain data, data fragments or control characters integral to the operation
of computer software. These items include, but are not limited to operating
system software, applications software, utility programs, compilers, inter-
preters, communications software and other programming used or intended
to be used to communicate with other computer components.
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Computer related documentation is described as any written, recorded,
printed or electronically stored material which explains or illustrates the
configuration or use of any seized hardware, software or related item.

Also included as items to be seized are any computer generated docu-
ment or hard copy related to LANL, source codes, input decks, FORTRAN
codes and other mathematical calculations.

Computer passwords and data security devices are described as all of the
devices, programs, or data—whether themselves in the nature of hardware or
software—that can be used or are designed to be used to restrict access to or
facilitate concealment of any computer hardware, software, computer related
documentation, electronic data, records, documents or materials within the
scope of this application. These items include but are not limited to any data
security hardware (such as encryption devices, chips and circuit boards)
passwords, and similar information that is required to access computer pro-
grams or data or to otherwise render programs or data into a useable form.

In addition to computers and computer related hardware and software
as described above, items to be seized include any books, records, receipts,
notes, e-mail, ledgers, documents, agreements, worksheets, correspondence
or information relating to or describing work involving the Los Alamos
National Laboratory and work projects therein. These items may include
classified as well as unclassified documents.

Any and all documents or records relating to travel to or correspondence
with any PRC official, scientist or resident.

Due to the use of computers, this data may be in the form of paper docu-
ments or may be stored in the form of electronic, magnetic, optical or other
media capable of being read by a computer or computer related equipment.
This media includes but is not limited to any fixed disks, external disks,
removable hard disk cartridges, floppy disk drives and diskettes, tape devices
and tapes or other memory storage devices not in paper form which may have
been used as a means of committing, or constitute evidence of the commis-
sion of, violations of Title 18, United States Code, Sections, 1924 and 793.

Other items to be seized include notebooks, diaries, calendars, evidence
of transactions, telephone records, and credit card records.

The phrase “records, documents and materials,” including those used to
facilitate communications includes but is not limited to records of personal and
business activities relating to Los Alamos National Laboratory, such as business
documents, associate names and addresses, correspondence, e-mail, log books,
diaries, telephone records, bank records, reference materials and photographs.

State Attorney General

In most states the attorney general has broad authority to coordinate local
prosecutions. This authority includes the right to prosecute on his own and
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to supervise, assist, and consult local prosecuting attorneys. If a local pros-
ecuting attorney needs assistance or fails to perform his or her duties, the
attorney general is free to act. Unless called on by the local prosecutor, or
unless the local prosecutor fails to prosecute when the facts warrant it, the
state attorney general does not ordinarily intervene. There are a few states
where the attorney general has no authority over local prosecutions. If there
should be malfeasance in office by alocal prosecuting attorney in those states,
the governor could be called to appoint a special prosecutor to perform the
duties of the local prosecutor. When a case is appealed, in most jurisdic-
tions it is the responsibility of the state attorney general to present the case to
the appellate court. The attorney general will be assisted by the prosecuting
attorney of the county in which the trial took place.

Defense Counsel

The defense attorney represents the rights and interests of the defendant.
Unlike the prosecutor, who is concerned with justice and fairness, the defense
attorney’s obligation as established by the American Bar Association’s General
Standards of Conduct is to use all of his or her courage, devotion and skills to
protect the rights of the accused. Many defense attorneys interpret this obli-
gation as requiring that they do everything possible to obtain an acquittal
even if they know that the defendant in fact committed the offense.

The Sixth Amendment to the U.S. Constitution states that those who are
accused of crimes have a right to be represented by an attorney. The Supreme
Court in the landmark case of Gideon v. Wainwright established the prin-
ciple that all defendants have a right to counsel in all felony cases, even if they
cannot afford to hire their own attorneys. The court extended this concept to
misdemeanor cases in Argersinger v. Hamilin, holding that, absent a waiver,
no person may be imprisoned for any offense, either misdemeanor or felony,
unless he or she has been represented by an attorney.

There are basically four types of defense attorneys: public defenders, con-
tract defense services, assigned defense counsel, and private defense counsel.
Public defenders are hired and paid by the government and are appointed to
represent those persons charged with crimes who cannot afford to hire attor-
neys to represent them. Many counties have public defender’s offices that are
staffed by very able, aggressive attorneys.

However, there are instances where, for a variety of reasons, the public
defender’s office has a conflict of interest in a case. For example, this might
occur if there were two defendants in one case. In this situation, the court
might appoint an attorney from the contract defense services to represent
one of the two defendants. Contract defense services are normally comprised
of a group of attorneys who have entered into an agreement with the county
to represent indigent defendants for a specified fee.
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Assigned defense counsel exist in the majority of counties in the United
States. Many of these counties are small and cannot afford the cost of main-
taining a public defender’s office. Under the assigned defense counsel format,
the court maintains a list of attorneys who are willing to be appointed to
represent indigent criminal defendants. When a defendant appears in court,
the judge appoints the next attorney on the list to represent the accused.

The last form of defense attorney is the private defense counsel. These
attorneys usually represent defendants who are capable of paying for their
services (Roberson et al., 2006).

The Right to Represent Oneself

The U.S. Supreme Court has held that the Sixth Amendment right to coun-
sel allows a defendant to proceed pro se, or to represent himself or herself
without counsel. The rationale is that the right to counsel guaranteed by the
Sixth Amendment is a personal right of the accused, not a right bestowed
upon the an attorney representing the accused. The defendant who desires
to proceed pro se must make a knowing and intelligent waiver of his right
to an appointed counsel. The right to represent oneself does not mean that
the defendant can engage in disrespectful or disruptive conduct in court.
Additionally, the courts have stated that when a defendant knowingly waives
the right to counsel, he or she cannot later raise the issue of ineffective repre-
sentation, because in essence the accused has waived any appeal on this issue
(Roberson et al., 2006).

Privileged Communication

Defense counsel are often placed in a most awkward position because of the
age-old relationship of “privileged communication” between attorney and
client. This relationship provides that information furnished to an attorney
in confidence by a client may not be revealed without the permission of the
client. Law enforcement agencies may be unaware of crimes discussed by a
client. In one instance, a client told his attorney about two murders he had
committed and where the bodies were buried. The problem created by receiv-
ing this information is whether the attorney should furnish it to the appro-
priate law enforcement agency or keep it in strictest confidence. The answer
to this question has been debated by many legal scholars with no concrete
answer forthcoming. It would appear that the better view would be to fur-
nish the information to the appropriate law enforcement agency in order that
the bodies be recovered and relatives notified. Society, as well as the criminal,
is entitled to some consideration and justice. In most instances prosecutive
action could not be taken because the exclusionary rule would prohibit the
use of the information as evidence.
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If the facts of a case are such that an attorney absolutely cannot accept
the responsibility of effectively defending a client, the case should be refused.
Once the case is accepted, it is the attorney’s duty to remain until it has been
brought to a logical conclusion. The defense attorney has many functions to
perform, both before and during the trial. A conference with the accused
should be held as soon as practically possible. This conference should be
private and unobserved, even if the accused is in jail at the time. If there
are codefendants, the defense counsel must decide whether all can be effec-
tively represented without a conflict of interest. If either counsel or one of the
defendants feels that being represented by just one counsel would result in
prejudice, each defendant is entitled to and must be provided with individual
counsel.

The defense counsel will advise the defendant on the plea that should
be entered at the arraignment, and counsel will be present for the purpose
of cross-examining witnesses at the preliminary hearing. Counsel also has
a right to be present during an identification “line-up” procedure if the
defendant has been formally charged; however, the attorney has no right to
interfere with the line-up or to prohibit the defendant from participating.
The counsel will file those motions that are in the best interest of the defen-
dant. The defendant is entitled to sit with counsel at the counsel table dur-
ing the trial so they may confer on the defense. This assistance is another
reason why a defendant is entitled to be present during a trial. Defense
counsel will cross-examine prosecution witnesses when appropriate and
will present such evidence on behalf of the defendant deemed necessary
under the circumstances. Further duties of the defense counsel will be
pointed out in the discussion of trial procedures (Roberson et al., 2006).

Clerk of the Court

With the judge, the prosecuting attorney, and the defense counsel all playing
dramatic roles during a criminal trial, one could easily overlook the clerk
of the court, or county clerk, as the position is also known. This official also
has an important function in the justice system, not only during the trial but
before and after as well. The main function of the court clerk is to maintain
all records of a particular case. These records include items such as copies of
all the accusatory pleadings and motions that have been filed. The clerk also
issues subpoenas, and, in many jurisdictions, prepares the jury panel. He or
she attends trials to swear in witnesses, mark exhibits, and maintain the evi-
dence that is introduced. The clerk also keeps copies of the court transcripts,
judgments rendered, and motions for appeals.
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Bailiff

The court bailiff may be a permanent member of the justice system or an
individual appointed to assist in a particular trial. In some jurisdictions the
bailiff is a member of the county government and carries the title of marshal.
The bailiff assists the judge in maintaining order in the court and calls the
witnesses to testify. If the defendant has not been released from custody, it
is the duty of the bailiff to guard the defendant in the courtroom. When the
jury is sequestered, it is the responsibility of the bailiff to make certain that
the jurors are free from all contact with the public; the bailiff will return the
jury to the courtroom after they have reached a verdict. In many jurisdic-
tions the bailiff serves court orders and other court papers.

Court Reporter

The responsibility of recording everything said during the trial proceeding
belongs to the court reporter. This includes the testimony of all the witnesses,
objections made to the attorney’s questions, rulings made by the judge, and
conferences between the attorneys and the judge. If the case is taken up on
appeal, the recorded notes must be transcribed. The court reporter must be
highly skilled to record transactions as they take place, often at a rapid pace.
The reporter may record the proceedings in shorthand or with a stenotype
machine. When first used in the courtroom, tape recorders were not very
reliable. However, today many jurisdictions are using audio tapes to record
the trial proceedings. These recorders have improved in both their reliability
and the quality of recording.

Court Commissioners

In many judicial districts, court commissioners are appointed to assist trial
judges. In most instances they must possess the same qualifications as a
judge, and a commissioner may substitute for a judge in an emergency situ-
ation. Otherwise, the commissioners hold hearings on motions filed, set and
accept bail, and perform other duties as may be imposed on them by law.

English Court System Today

A significant difference between the U.S. system and the English court sys-
tem is that the United Kingdom has a unitary judicial system in which all
courts fit into a single national hierarchy. As noted earlier, each U.S. state has
its own court system, and there is a federal system as well, so that there are
numerous court systems in the United States.
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The highest court in the English system is the House of Lords, which
hears some of the most important cases on appeal and a few special classes of
cases as a court of original jurisdiction. The judicial functions of the House
of Lords are conducted by a small, select group of judges who are appointed
to the House to act in this capacity.

Court of Queen’s or King’s Bench

The Court of the Queen’s, or King’s, Bench was originally held coram rege
(“before the monarch”) and traveled wherever the king or queen went. The
court heard cases that concerned the sovereign or cases affecting great per-
sons privileged to be tried only before him. The Bench could also correct the
errors and defaults of all other courts. Only gradually did it lose its close con-
nections with the king and become a separate court of common law.

The Court of King’s Bench exercised jurisdiction over criminal and civil
cases and over the other superior common law courts until 1830, at which
time the Court of Exchequer Chamber became the court of appeal from the
three superior common law courts. King’s Bench heard appeals from the
Court of King’s Bench in Ireland until the end of the eighteenth century and
exercised important jurisdiction over officials and others by means of pre-
rogative writs (habeas corpus, certiorari, prohibition, and mandamus). The
Judicature Act of 1873 merged the court in the Queen’s Bench Division of the
High Court of Justice. The Queen’s Bench Division now consists of a chief
justice—who is the lord chief justice of England—and 24 judges assigned to
the division. Appeals from inferior courts come before a divisional court,
composed of two or three judges of the division.

Supreme Court of Judicature

The Judicature Act of 1873 also abolished many of the historical Eng-
lish courts that had overlapping judicial powers. The Act established a
Supreme Court of Judicature consisting of the Court of Appeal and the
High Court of Justice, the latter having five divisions: Chancery, Queen’s
(or King’s) Bench, Common Pleas, Exchequer, and Probate, Divorce, and
Admiralty.

In 1881 the system was again modified and the Queen’s Bench Division
absorbed the courts of Common Pleas and Exchequer. In 1971, the court
system of England and Wales was further modified by the abolishment of
certain specialized courts and the replacement of those courts by the Crown
Court. The Supreme Court of Judicature sits as a comprehensive body, below
the House of Lords, which is the final court of appeal.

The Court of Appeal is divided into a Civil Division and a Criminal
Division. The High Court of Justice is made up of three divisions, which have
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both original and appellate jurisdiction: the Chancery Division, presided
over by the lord chancellor, or vice chancellor, and dealing with land sales,
estates, and so on; the Queen’s Bench Division, presided over by the lord chief
justice and dealing mainly with contract and tort (the Admiralty Court and
the Commercial Court being both part of the Queen’s Bench Division); and
the Family Division, headed by a president, which deals with adoption, mat-
rimonial proceedings, and other familial matters.

Magistrates’ Court

The magistrates’ courts in England and Wales are inferior courts that
are concerned primarily with criminal jurisdiction over a wide range of
offenses, from minor traffic violations to more serious crimes like petty theft
or assault. There are several hundred such courts in England and Wales,
presided over by a bench or panel of two or more lay (not legally trained),
unpaid magistrates. The magistrates study the facts of a case and are advised
on points of law by the clerk. The clerk is responsible for the administra-
tive functions of the court. Magistrates’ court proceedings are held in open
court, except when the magistrates sit as “examining justices.” When sitting
as examining justices, they carry out inquiries prior to trial in serious mat-
ters that are required before the accused is committed to a higher court for
trial. All criminal charges are initially brought before magistrates’ courts.
More serious charges are subsequently committed for trial at the Crown
Court.

The magistrates’ courts have limited authority to imprison or fine a
defendant. Appeals from a magistrates’ court go to the High Court or the
Crown Court. The magistrates’ court also hears juvenile cases involving care
of children under the age of fourteen years and cases involving children aged
fourteen to seventeen, except for homicide cases.

Crown Court

The Crown Court is an intermediary court that is above the magistrates’
courts but below the High Court of Justice and the Court of Appeal. The
Crown Court is concerned mostly with criminal cases. It hears trials on
indictment, as well as sentencing and appeals from the magistrates’ courts.
There are six court circuits: Southeastern (with London as the administrative
center); Wales and Chester (with Cardiff as the center); Western (Bristol);
Midland and Oxford (Birmingham); Northeastern (Leeds); and Northern
(Manchester). The Crown Court is governed under the directives of the lord
chief justice, with the agreement of the Lord Chancellor.
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Royal Courts of Justice

The Royal Courts of Justice, also called Law Courts, is housed in a Victo-
rian Gothic structure designed by George Edmund Street, who died during
its construction. Located in London, it includes several towers, more than a
thousand rooms, and ornate decorations and furnishings. The building is
a complex of courtrooms, halls, and offices concerned primarily with civil
(noncriminal) litigation. Statues of Christ, King Solomon, King Alfred, and
Moses are placed above its main doors. Its main hall is about 240 feet long
and 80 feet wide. Extensions were added to the building in 1911 and 1968. It
lies in the Greater London borough of Westminster, on the boundary with
the City of London. Within the complex are held sessions of the Court of
Appeal, the High Court of Justice, and the Crown Court.

Comparisons between the United States
and the United Kingdom

The United Kingdom and the United States have been described “two coun-
tries separated by a common law” because there are so many differences
between them in terms of the legal framework. One of the major differences
is that the United Kingdom has no written constitution and no judicial
review, whereas every court in the United States possesses the power to pass
judgment on the constitutionality of legislation and on other official actions.
Another major difference is that the United States has a very complex federal
court system and its relationship to state court systems is difficult to under-
stand, whereas the United Kingdom has one unitary system.

Both nations appear to placing an increasing reliance on statute law and
codification as instruments of legal development. When the United King-
dom entered the European Economic Community, it was thought that there
might be pressures to make English law more accessible by codifying it along
the lines of the Continental model. Harmonization of the laws of the member
states, however, has not thus far required this.

In the United States the legal sovereignty of the states impedes such a
radical change, but uniform state laws are becoming more common. In U.S.
federal courts and in most state courts, jury verdicts must be unanimous;
if the jury is unable to agree, a new trial before another jury can be held. In
England, verdicts by margins of ten to two or nine to one are acceptable after
the jury has deliberated for at least two hours.

McKenzie (1994) contends that the U.S. system relies on a due process
model that emphasizes the rights of the defendant, while the United King-
dom’s crime control stresses the role of the criminal justice system to punish
the guilty (Deflem & Swygart, 2001, p. 58).
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In the area of substantive criminal law on the issue of what conduct is a
crime, the two nations are very similar. There are, however, important differ-
ences in the rules of criminal procedure. Criminal procedure in the United
States has become a constitutional matter, with a kind of federal common law
of criminal procedure overriding state law in many instances. The “due process
of law” under the Fourteenth Amendment has been used by the U.S. Supreme
Court to require state criminal courts to provide state criminal defendants
most of those due process rights listed in the federal Constitution.

A major difference between English and U.S. safeguards is that English
protections rest on statute or case law and may be changed by ordinary stat-
ute, whereas U.S. safeguards are constitutional and cannot be relaxed unless
the Supreme Court later reverses its interpretation or the U.S. Constitution
is amended.

If the evidence was obtained in violation of a defendant’s federal con-
stitutional rights, the exclusionary rule does not allow that evidence to be
admitted to establish the defendant’s guilt. The exclusionary rule was forced
upon the state criminal courts by the U.S. Supreme Court in 1961 in the case
of Mapp v. Ohio. The rule had been used in federal courts since 1914. The Eng-
lish courts do not have the exclusionary rule. Even today, more than 45 years
after the rule was forced upon state courts, it is still a controversial issue.

Yale Kamisar on the Exclusionary Rule

A court which admits [evidence illegally obtained] manifests a will-
ingness to tolerate the unconstitutional conduct which produced it....
A court which admits the evidence in a case involving a “run-of-mill”
Fourth Amendment violation demonstrates an insufficient commitment
of the guarantee against unreasonable search and seizure. (62 Judicature,
pp. 66-84, August 1978)

Justice Benjamin Cardozo

(Excerpts from People v. Defore, 242 N.Y. 13 (1926))

The criminal is to go free because the constable has blundered ...The
pettiest peace officer would have it in his power, through overzeal or
indiscretion, to offer immunity upon an offender for crimes most flagi-
tious. A room is searched against the law, and a body of a murdered man
is found. If the place of discovery may not be proven, the other circum-
stances may be insufficient to connect the defendant with the crime. The
privacy of the home has been infringed, and murderer goes free ...

Both nations recognize the double jeopardy rule whereby a defendant
cannot be tried twice for the same offense except under certain conditions.
In England, unlike the United States, a retrial may be ordered if “new and
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compelling evidence” comes to light after an acquittal for a serious crime. In
addition, in England, if it is established by reasonable doubt that an acquit-
tal was obtained by violence or threats of violence to a witness or juror the
defendant can be retried.

The U.S. Supreme Court, in Miranda v. Arizona, 384 U.S. 436 (1966), held
that before interrogating a suspect who is in custody, law enforcement offi-
cers must inform the suspect of certain rights under the Fifth Amendment
privilege against self-incrimination. Suspects must be informed in clear and
unequivocal terms that they have the right to remain silent and that anything
said can and will be used against them in court. If the defendants remain
silent, a report of their silence is not admissible in evidence.

The Criminal Procedure and Investigations Act 1996 (CPIA) replaced
the English prosecutor’s common law duty to disclose information to the
defense. The CPIA established a two-stage reciprocal discovery scheme. In
the primary disclosure, the prosecutor must disclose any prosecution mate-
rial not previously disclosed which in the prosecutor’s opinion might under-
mine the case for the prosecution. The defendant is then required to disclose
his defense to the charge. Defense disclosure is compulsory in cases tried on
indictment, and optional in cases tried summarily; in both situations the right
to secondary disclosure is conditioned upon prior defense disclosure. After
the defendant has made disclosure, the prosecutor must make secondary dis-
closure to the defense of material that might be reasonably expected to assist
the accused’s defense as disclosed by the defense statement.

The CPIA restricts defense access to the unused material possessed by
the prosecution. The defendant’s initial access depends entirely upon pros-
ecutorial screening of police files under a subjective test. Secondary access
depends upon prosecutorial screening, this time under an objective test that
is subject, on application by the defense, to judicial review. Such secondary
access, however, is conditioned upon the defendant’s disclosure of his defense.
The English system, with its formal mechanisms for revealing the results of
police investigations, both inculpatory and exculpatory, to the prosecutor, is
distinctly different from the informal disclosure practices currently used in
most U.S. jurisdictions.

The English Police and Criminal Evidence Act, 1984, provides that the
Home Secretary shall issue codes of practice in connection with the deten-
tion, treatment, questioning, and identification of persons by police officers.
Based on that authority, the Home Secretary has issued Code of Practice C,
which requires that a suspect must be cautioned before any questions about
the suspected criminal activity are put to him. The “caution” must be as fol-
lows: “You do not have to say anything. But it may harm your defence if
you do not mention when questioned something which you later rely on in
court. Anything you do say may be given in evidence.” The actual warnings,
or caution, about the right to remain silent are fairly similar in the United
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States and England. The major difference between the two nations is that in
England, the fact that the defendant remained silent may be admissible in
evidence against the defendant. In most cases, the mere mention of the fact
that the accused invoked his or her Miranda rights is grounds for a mistrial
or reversal of a conviction. Also since England does not have the exclusion-
ary rule, a statement taken in violation of regulations promulgated in Code
of Practice C is still admissible in court, whereas the violation of the Miranda
rule for the most part makes the defendant’s statement inadmissible.

Once a defendant is convicted and a sentence is pronounced, he or she
has a right to appeal in both nations. In U.S. federal courts and in most state
courts a defendant cannot appeal his or her sentence if the sentence is within
statutory limits for the offense. In England, the defendant can appeal his or
her sentence.

Practice of Law

In the United States, admission to practice law is generally reserved to the
individual states. After an individual has been admitted to practice law in a
state and has practiced for a period of time, he or she can file a petition to be
admitted to practice in federal court. An exception to this general rule is the
District of Columbia, where the practice of law is regulated by the District of
Columbia Bar Association in a manner similar to the practices in the indi-
vidual states.

The District of Columbia Bar is a unified bar association. Its core func-
tions, supported by member dues, are the registration of lawyers, operation of
alawyer disciplinary system, maintenance of a Clients’ Security Fund, and cer-
tain other administrative operations. The bar is governed by a Board of Gover-
nors composed of twenty lawyers selected by the active membership and three
members of the public appointed by the bar itself as nonvoting members.

In the individual states, there are two types of bar associations: the
unified bar association, which requires membership in the bar association
before an individual may practice law within that jurisdiction, and the vol-
untary bar association, where the right to practice law is not controlled by
the bar association. In those states where membership in the bar association
is voluntary, admission to the bar and regulation of attorneys are generally
accomplished by the State Supreme Court.

An attorney generally is required to be admitted to practice in each state
in which he or she wishes to practice in. For example, author Cliff Roberson
is admitted to practice law in the states of California and Texas and before
the U.S. Supreme Court. Should he wish to practice law in New York, for
example, he would need either to obtain special permission of the New York
court or be admitted to practice law in New York.
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Prior to being admitted to practice law in a state, an individual is required
to pass a state bar examination. An exception to the bar examination require-
ment is permitted in 45 states. In those states, an attorney with at least five
years’ experience as an attorney in another state may, with the sponsorship
of local attorneys, petition for admission to the local bar. Prior to taking the
bar exam, generally an applicant must have completed both an undergradu-
ate education and three years’ study in an accredited law school. For the most
part, once an attorney is admitted to practice law in a state, the attorney may
practice in all types of cases.

In England, legal training is by study at an Inn of Court. The Inns of
Court are voluntary societies, unchartered and unincorporated. Their early
history is obscure. Since the Middle Ages, the Inns have been devoted to the
technical study of English law. At an Inn, students listened to arguments in
court and discussed law among themselves.

Unlike the practice of law in the United States, there are two types of
practicing lawyers in England, barristers and solicitors. Barristers engage in
advocacy (trial work), and solicitors in office work. There is, however, consid-
erable overlap in their functions. For example, a solicitor may appear as an
advocate in the lower courts, while barristers are often called upon to give
advice or to draft documents.

Appearance as advocates before the English High Court is limited to
barristers. Barristers are known collectively as “the bar.” It is from the bar
that the most important judicial appointments are made. A barrister must
be a member of one of the four Inns of Court. A prospective barrister must
pass a series of examinations established for the Inns by the Council of Legal
Education and must satisfy certain traditional requirements, such as eating
a certain number of dinners at the respective Inn. In addition, the Inns still
stress the pupillage system, whereby students read with practicing barristers
for specified periods of time. The General Council of the Bar sets standards
for the bar and acts in matters of general concern to the profession.

Barristers are generally required to accept any case for a proper profes-
sional fee, whereas U.S. attorneys have more latitude in refusing to accept
certain cases. U.S. attorneys must decline cases when they have doubts that
their ability or professional training are adequate to perform the duties of an
attorney successfully in the particular case.

Ifa U.S. attorney does not get paid by a client, the attorney may bring legal
action against the client. However, if a barrister does not receive payment for
work, the barrister may not take action in court to obtain it. A significant
number of U.S. attorneys are members of a law partnership. Barristers can-
not form partnerships with other barristers or with solicitors, nor can they
carry on any other profession or business.

In the United States, disciplinary matters are handled by either the bar
association or the state supreme courts. In England, disciplinary matters
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concerning barristers are handled by the governing body of each Inn, known
as the “benchers” (judges of the High Court or barristers). For the most part,
disciplinary power has been delegated to the Senate of the four Inns of Court,
established in 1966.

Solicitors confer with clients, give advice, draft documents, conduct
negotiations, prepare cases for trial, and retain barristers for advice on spe-
cial matters or for advocacy before the higher courts. They may appear in all
courts as the agents for litigation or representatives of their clients, and they
are deemed officers of the court, but they may appear as advocates only in
the lower courts. Since their activities make up the greater part of the work
of lawyers, there are many more solicitors than barristers.

Solicitors are required to complete a law school course. In addition, unlike
attorneys in the United States, solicitors are required to serve an apprentice-
ship for about three to five years. Solicitors are required to be British Com-
monwealth citizens, but barristers are not.

The official organization of solicitors is the Law Society, a voluntary
group, incorporated by Parliament. The Law Society has extensive authority
in setting and enforcing standards for solicitors. A solicitor, unlike a barris-
ter, may sue for his fees. In England the Inns of Court (the governing body
of barristers) and the Law Society (the governing body of solicitors) have the
power to disbar or remove the attorneys within their respective organiza-
tions from the rolls.

Canadian Legal System

Canada is a federalist country and a member of the British Commonwealth.
It is divided into ten provinces and three territories. It has a parliamentary
democratic government in which the executive and legislative power is split
between the central and provincial units. Responsibility for the various parts
of the criminal justice system is shared and divided among the federal, pro-
vincial, and municipal levels of government.

Canada’s legal system was modified by the Constitution Act, 1867.
Under the provisions of that act, authority for the judicial system in Canada
is divided between the federal government and the ten provincial govern-
ments. The provincial governments are given jurisdiction over the adminis-
tration of justice in the provinces and include the constitution, organization,
and maintenance of the courts, civil and criminal, in the province, as well
as civil procedure in those courts. Canada has a Dominion Criminal Code,
which covers major crimes. It also has a Canadian Bill of Rights and provin-
cial laws such as the Ontario Human Rights Code.

The authority to appoint the judges of the superior courts in the prov-
inces—which includes the provincial courts of appeal as well as the trial
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courts of general jurisdiction—is given to the federal government. In addi-
tion, the federal government has the obligation to provide for the remunera-
tion of those judges and the authority to remove them.

The federal government also has jurisdiction over criminal law and
exclusive authority over the procedure used in criminal courts. The present
court system gives the provincial governments jurisdiction over the consti-
tution, organization, and maintenance of, and the appointment of judges to,
the lowest level of courts, while the federal government has authority over
the constitution, organization, and maintenance of, and the appointment of
judges to, the Supreme Court of Canada, the Federal Court of Appeal, the
Federal Court and the Tax Court of Canada. Authority over the superior
courts in each province is divided. Accordingly, for these courts to function
properly, the federal and provincial governments must cooperate in the exer-
cise of their respective authorities.

Court Structure

The courts in Canada are organized in a four-tiered structure with the
Supreme Court of Canada at the top. The Supreme Court of Canada func-
tions as a general court of appeal for Canada and hears appeals from both
the federal court system, headed by the Federal Court of Appeal, and for the
provincial court systems, headed in each province by that province’s Court
of Appeal. Unlike the U.S. Supreme Court, the Supreme Court of Canada
functions as a national, and not merely federal, court of last resort.

The next highest level of court consists of the Federal Court of Appeal
and the various provincial courts of appeal. Two of these latter courts also
function as the courts of appeal for the three federal territories in north-
ern Canada—the Yukon Territory, the Northwest Territories, and Nunavut
Territory.

The third level of courts consists of the Federal Court, the Tax Court of
Canada, and the provincial and territorial superior courts of general juris-
diction. The territorial superior courts are the only court in the system with
inherent jurisdiction in addition to jurisdiction granted by federal and pro-
vincial statutes.

At the lowest level are the courts typically described as “provincial
courts.” These courts are generally organized within each province into vari-
ous divisions defined by the subject matter of their respective jurisdictions;
hence, one usually finds a Traffic Division, a Small Claims Division, a Family
Division, and a Criminal Division.

The Supreme Court of Canada sits only in Ottawa. The other three fed-
erally established courts—the Federal Court of Appeal, the Federal Court,
and the Tax Court of Canada—sit at 17 permanent locations. The provincial
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Photo 2-3. The Supreme Court and Court of Appeals for British Columbia,
Canada, are located in downtown Vancouver. Photo by Cliff Roberson.

and territorial courts sit at more than 700 locations. These include 15 per-
manent provincial and territorial appellate court sitting locations, one in
each province and territory except for Quebec and Alberta, which have two
each.

Provincial and Territorial Superior Courts

The superior courts of each province and territory include both a court of
general trial jurisdiction and a provincial court of appeal. Their jurisdiction
is not limited to matters over which the provincial governments have legisla-
tive jurisdiction. Unlike state courts in the United States, the superior courts
have jurisdiction over disputes arising in many of the areas over which the
federal government has legislative jurisdiction—for example, criminal law.
If federal legislation calls for the exercise at some point of judicial authority,
but says nothing about which body is to exercise that authority, it is assumed
that that authority will reside with the provincial and territorial superior
courts. These courts are considered the primary courts in the Canadian legal
system.
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Provincial and Territorial Courts

The provincial and territorial courts handle the overwhelming majority of
cases that come into the Canadian court system. They deal with a broad
range of criminal matters, family law, and all civil litigation in which the
amount at issue is relatively small. Like the U.S. inferior state courts, these
are the courts that an average citizen is more likely to have contact with.

The Judiciary

Members of the judiciary in Canada, regardless of the court, are drawn from
the legal profession. Judges appointed by the federal government, which
includes the judges of all of the courts except the judges in the provincial and
territorial courts, are required to have been members of a provincial or ter-
ritorial bar for at least ten years. Judges in Canada are subject to mandatory
retirement at either age 75 or 70, depending on the court.

Right to Fair Trial versus Freedom of the Press

One area where the Canadian system is different from the U.S. system
involves the issue of freedom of the press. Vidmar (1996) states that the
Canadian legal system, unlike the U.S. system, stresses the right to a fair trial
over the rights of a free press, and that a Canadian judge has the right to ban
the public and the press from the courtroom if this is deemed to be in the
best interest of public morality or necessary to maintain order.

Scottish Legal System

Atthe union of the parliaments of England and Scotland in 1707, the legal sys-
tems of the two countries were very dissimilar. Scotland had adopted much of
the Roman law that had been developed by the jurists of Holland and France
as the foundation of its system when there was a gap in its own common law.
There is considerable infusion of civil law, especially in legal nomenclature
and in the emphasis on principle rather than following precedent.

The Scottish legal system is different from that of the English and is
closer to the Continental pattern. The supreme Scottish court is the Court of
Session. The court has two principal functions. It has original jurisdiction in
a very wide range of cases, which is exclusive in a few matters; in its appel-
late capacity it hears appeals from the nine Court of Session courts of first
instance (the Outer House), each presided over by a lord ordinary, and also
from the sherift courts. The appellate court (Inner House) sits in two divi-
sions, the first and second, presided over by the lord president of the Court
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of Session and the lord justice clerk. While all judges are referred to by the
courtesy title of “lord,” they are not all peers.

The lower civil court is the sheriff court, which is an ancient court dat-
ing back to the twelfth century. Scotland is divided into several sheriffdoms,
each staffed by a sheriff-principal and a number of full-time sheriffs. Courts
are held in the major towns. These courts have both civil and criminal juris-
diction. In civil cases, the sheriff normally makes decisions alone, although
sometimes he is assisted by a jury of seven. In criminal cases, the accused is
tried summarily or with a jury of fifteen. In civil jurisdiction appeal lies to
the sheriff-principal and then to the Court of Session, or directly to the Court
of Session; in criminal jurisdiction it lies to the High Court of Justiciary.

Australian Legal System

For thousands of years Australia was inhabited by indigenous peoples, now
known as the Aborigines. In 1788, a British penal colony was established
in the southeastern part of the continent. Other settlements of European
people were subsequently established elsewhere, leading to the creation of
six independent British colonies: New South Wales, Victoria, Queensland,
Western Australia, South Australia, and Tasmania. These colonies became
a federation in 1901, to eventually form the states of the Commonwealth of
Australia, although since then, the Northern Territory and the Australian
Capital Territory have been granted self-government.

The Commonwealth of Australia has nine separate parliaments or leg-
islatures, most of which have lower and upper houses. There are also several
hundred local government authorities, known as councils or shires. The state
or territory governments have primary responsibility for criminal justice.

The Commonwealth of Australia is a federalist government composed
of a national government, six state governments, and two territory gov-
ernments. The government of the Commonwealth is responsible for the
enforcement of its own laws. The most frequently prosecuted Common-
wealth offenses are those related to the importation of drugs and the viola-
tion of social security laws. Offenses against a person or against property
occurring in Commonwealth facilities are also regarded as offenses against
the Commonwealth.

The states are primarily responsible for the development of criminal
law. Queensland, Western Australia, and Tasmania are described as “code”
states because they have enacted criminal codes that define the limits of the
criminal law. The remaining three states—New South Wales, Victoria, and
South Australia—are regarded as “common law” states because they have not
attempted codification. In practice, however, there is little difference in the
elements of the criminal law between the “code” and “common law” states.
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Local governments can pass legislation, known as bylaws. These gener-
ally include social nuisance offenses as well as traffic and parking rules. Local
government officials or the state and territory police generally enforce the
local government bylaws. The maximum penalty that can be imposed for
conviction of a bylaw offense is a monetary fine. However, nonpayment of
fines can result in imprisonment.

Legal System

The structure of the Australian legal system is derived from, and still closely
follows, that of the United Kingdom. In addition to parliament-made law,
there is the “common law” inherited from the English courts, which has
since been developed and refined by Australian courts. It should be noted,
however, that since 1963 Australian courts have ceased to regard English
decisions as superior or even equal in authority to those made by Australian
courts. The legal system is adversarial in nature and places a high value on
the presumption of innocence. Because of the federalist system of govern-
ment, there are nine separate legal systems in operation. Although there are
some significant differences among these systems, they are essentially simi-
lar in structure and operation.

Classification of Crimes

Crimes can be classified as felony, misdemeanor, or minor offenses, but
more commonly they are classified as indictable or non-indictable offenses.
Indictable offenses are those that are heard by the superior courts and may
require a jury, whereas non-indictable offenses, which comprise the vast
majority of court cases, are heard in magistrate’s courts, where no juries are
employed.

While there are some classification differences among the various juris-
dictions, in all jurisdictions indictable offenses generally include homicide,
robbery, serious sexual and non-sexual assault, fraud, burglary and seri-
ous theft. In some jurisdictions, such as South Australia, there is a group of
“minor indictable” offenses that can be heard in either the superior or lower
courts, according to the wish of the accused.

Summary

The common law system was established from a case-to-case approach.
Atfirst, English common law developed as essentially feudalland law, and later
in its formative years was shaped and defined by the French invaders.
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The Magna Carta, signed by King John in 1215, was the forerunner of
many of the protections involving individual rights.

Coke, one of the most eminent jurists in the history of common law, issued
volumes of reports on common law principles.

For centuries, Blackstone’s Commentaries have been considered a source
of the laws of England.

When English settlers came to America in the 1600s, they brought with
them the English common law.

There are two court systems in the United States, federal and state. The
term “dual federalism” is used to describe the concept of the federal
and state systems.

The justice system in the United States and England is considered an
adversary system in that there are two sides and the judge acts as the
umpire or referee.

In the United States, many aspects of criminal procedure are con-
trolled by the U.S. Constitution and the judicial interpretation of the
Constitution.

The U.S. Constitution provides that a defendant has the right to the assis-
tance of counsel.

Communications between a U.S. defense attorney and his or her client are
generally considered privileged communications.

The English court system has a unitary judicial system in which all the
courts fit into a single national hierarchy.

The English Supreme Court of Judicature consists of the Court of Appeal
and the High Court of Justice.

In the United States, the systems rely on a due process model that emphasizes
the rights of defendants, while the English system stresses crime control.

English courts do not have the exclusionary rule.

In Canada, responsibility for various parts of the criminal justice system
is shared and divided among the federal, provincial, and municipal lev-
els of government.

Questions in Review

1. Explain why the U. S. system of government is called a federalist system.

2. How important was Henry II in the development of English com-
mon law?

3. What is the role of federal courts in the prosecution of state criminal
cases in the United States?

4. In the United States, what is the primary duty of a prosecutor?

5. Why does a guilty defendant have the right to counsel in a state crimi-
nal case?
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6. What are the functions of a U.S. magistrate?
7. What are the duties of a bailiff in a U.S. court?
8. How is the Canadian system of courts organized?

© 2008 by Taylor & Francis Group, LLC



Policing and
Corrections under the
Common Law Model

Key Terms

Community policing: A concept of policing that advocates that the govern-
ment and community should work closely together, and that the police and
the community are coproducers of safety.

Corporal punishment: Physical punishment such as whipping, branding,
dunking, and maiming.

Deterrence: A punishment philosophy that focuses on future outcomes
rather than past misconduct and is based on the theory that creating a fear of
future punishments will deter crime.

Federal government: A government of states in which sovereignty is divided
between a central authority and component state authorities.

Incapacitation: Punishment philosophy that advocates incarcerating offend-
ers for a period of time to protect society from a particular threat. At least
while prisoners are in confinement, they are unlikely to commit crimes on
innocent persons outside of prison.

Rehabilitation: An approach that believes that punishment should be directed
toward correcting the offender; also called the “treatment” approach.

Retribution: A punishment philosophy based on the ideology that the crim-
inal is an enemy of society and deserves severe punishment for willfully
breaking its rules.

Policing in Common Law Countries

The term “police” was derived from the Greek word polis. The police are that
function of the government charged with the preservation of public order and
tranquility, the promotion of public health, safety and morals, and the preven-
tion, detection, and punishment of crimes (State ex rel. Walsh v. Hine, 59 Conn.
50, 21 A. 1024, [1890]). “Police” was defined by Jeremy Bentham as follows:

Police is in general a system of precaution, either for the prevention of crime
or of calamities. Its business may be distributed into eight distinct branches: 1.
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Police for the prevention of offenses; 2. Police for the prevention of calamities;
3. Police for the prevention of epidemic diseases; 4. Police of charity; 5. Police
of interior communications; 6. Police of public amusements; 7. Police for recent
intelligence; 8. Police for registration. (As reported in Board of Canal & Lock
Comm’rs v. Willamette Transp. & Locks Co., 6 Ore. 219 [Oregon, 1877 (1877)])

Deviance Control or Civil Order Control

Dammer and Fairchild (2006, p. 105) classify police duties into two major
tasks: deviance control and civil order control. To them, deviance control
refers to the police mission to reinforce community values and laws. In this
task, the police protect citizens against lawbreakers. The deviance control
function is conservative in nature and consists of protecting the community
against nonconformists and trying to keep violators of community norms
under control. Civil order control differs from deviance control in that in
civil order control there is often a strong political component to the activities
being controlled. Actions that disturb the civil order may be threatening to
a government. For example, when the police act to control a mass strike or
political rally, they are performing civil order control. Frequently, the police
in this latter type situation have confrontations with citizens.

Canada, England, and U.S. civil police are basically organized to carry
out the deviance control task. However, all have at times carried out civil
control tasks in situations involving labor troubles, student protests, and riots
of various kinds. For example, in the 1980s riots in Liverpool, Birmingham,
and London the English police used tear gas for the first time in dealing with
the unruly crowds (Reiner, 1985). The English police now use pepper spray
in crowd control (Tyler & King, 2000). Local police in the United States have
also been used to carry out civil order control. For example, the Los Angeles
City Police have been used on occasion to combat rioting and for crowd con-
trol, especially during the Watts riots in the 1960s and those following the
Rodney King incident in the 1990s.

Policing Models

Wright (2002) uses four models to distinguish between public policing
depending upon the type of relationship existing among the police, the state,
and the military. His four models are:

The civil police model: The police and the military are completely separate
in terms of organization and objectives. The police deal with crime and
the military deal with national security issues. The police tend to be
decentralized with wide discretion. England, Canada, and the United
States utilize this model of policing.
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The state police model: The influence of the state is strong; while the police
and the military are separate, the military is allowed to get involved in
public-order operations. The police also use military-type deployments
and may use special military equipment. As we will discuss when we
examine the civil law model countries in chapter 5, Germany and
France have the state police model.

The quasi-military model: The state has a great deal of control over the
police, and the police serve the interests of the state. The police and the
military are to a considerable extent interchangeable.

The martial law model: Actually a stronger version of the quasi-military
model. There is no separation of police and military forces. Both are
under the same command and control of the state.

The United States and England typify countries that have developed civil
police model with its decentralized police organizations. There is a tendency
for countries with the common law legal model to have highly decentralized
police organizations, whereas countries whose criminal justice system is based
on the civil law model tend to have centralized national police forces. Accord-
ing to Banton (2007), the classification of police as centralized or decentral-
ized organizations is a relative concept. The English police, for example, are
generally considered to be a decentralized force; however, when they are com-
pared to police forces in the United States, they appear quite centralized.

The two key differences between U.S. and English local police are the
extent to which police officers should be armed, and whether the emphasis
should be on crime control or peacekeeping. The traditional U.S. emphasis
has been on crime control, in contrast to the traditional English emphasis on
keeping the peace (Pakes, 2004, p. 29).

Local Policing in the United States and England

The structure of U.S. law enforcement has its roots in the English system. The
structure of policing in the United States can be divided into three levels, local,
state, and federal. The United States considers itself a federal type of govern-
ment, with the national government having only those powers granted to it by
the U.S. Constitution or necessarily implied by the Constitution. In addition,
the central or federal government does not have unlimited authority in the
area of criminal justice. As noted in chapter 2, the majority of the criminal
prosecutions in the United States are in state, not federal courts. For example,
in the majority of cases the crime of murder is a state offense. It is a federal
crime only if there is a special circumstances attached to it to give the federal
authorities jurisdiction, such as murder on federal property, murder on the
high seas, or murder of federal officers. While murder is generally a state crime,
it is normally investigated and prosecuted by local police departments.
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Photo 3-1. A pretrial holding facility in Denver, Colorado, used by the Denver
Police to hold individuals awaiting trial. Photo by Cliff Roberson.

Consider this scenario. A murder is investigated by the local police
department, the suspect is convicted in state district or superior court for
the murder, and then the defendant submits a writ to a federal court alleging
that his rights, which are guaranteed under the U.S. Constitution, were vio-
lated by the local police when he was arrested. In this case, all three levels of
government; local, state, and federal, were involved in the prosecution. This
is not an unusual situation. Therefore, it is essential that the three levels of
government actively coordinate with one another and establish an ongoing
need to work together.

Local Policing in the United States

Local U.S. police departments in 2006 had about 581,000 full-time employ-
ees, including about 452,000 sworn personnel. There were about 11,000 more
sworn and 4,000 more nonsworn employees than in 2000. Racial and eth-
nic minorities comprised 23.6% of full-time sworn personnel in 2006, up
from 22.6% in 2000, and 14.6% in 1987. Women comprised 11.3% of officers
in 2006, up from 10.6% in 2000, and 7.6% in 1987. From 2000 to 2006 the
number of African American local police officers increased by 1,500, or 3%;
Hispanic or Latino officers by 4,700, or 13%; officers from other minority
groups by 850, or 7%; and female officers by 4,400, or 9% (Bureau of Justice
Statistics, 2006).
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Although 74% of all local police departments served fewer than 10,000
residents, these agencies employed just 14% of all officers. About half of all offi-
cers served a jurisdiction with 100,000 or more residents. While departments
serving the largest cities had thousands of officers on average, those serving
fewer than 2,500 residents had an average of just four full-time employees,
including three sworn officers (BJS, 2006). There are approximately 362 local
police officers in the United States per 100,000 citizens, compared to about
345 for England.

Mission of Local Police Departments

As noted earlier, traditionally the local police departments in the United
States focus on crime control, whereas the English police focus on keeping
the peace (Pakes, 2004, p. 28). For example, the mission and values state-
ments of the New York City Police Department are as follows:

Mission: The Mission of the New York City Police Department is to enhance
the quality of life in our City by working in partnership with the community
and in accordance with constitutional rights to enforce the laws, preserve the

peace, reduce fear, and provide for a safe environment.

Photo 3-2. A Houston, Texas, Police Department Community Policing Substa-
tion located in a shopping center in “China town.” Photo by Cliff Roberson.
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Values: In partnership with the community, we pledge to:

o Protect the lives and property of our fellow citizens and impartially
enforce the law.

o Fight crime both by preventing it and by aggressively pursuing violators of
the law.

o Maintain a higher standard of integrity than is generally expected of oth-
ers because so much is expected of us.

« Value human life, respect the dignity of each individual and render our
services with courtesy and civility. (New York City Police Department,
2007)

The London Metropolitan Police Authority’s (MPA) mission statement is
“Making London safe for all the people we serve.” And the MPA vision state-
ment is “To make London the safest major city in the world.”

Both the mission and values statements of the NYPD indicate an empha-
sis on crime control. Compare those statements with the following statement
of the MPA, which was posted on its web site: “The Metropolitan Police works
together with the people of London to make our capital city safe” (London
Metropolitan Police Authority, 2007). The MPA focus as evidenced by their
mission and vision statements is on peacekeeping. Similar comparisons of
police units in the United States and England reflect this difference in focus
of the two police systems.

Local Policing in England and Wales

Like the police organizations in the United States, policing in England and
Wales is fragmented. Both the United States and England have a historical
distrust of a strong state police organization. There are 43 police forces in
England and Wales, each responsible for a certain area of the country. There
are also special police forces, such as the British Transport Police, the Min-
istry of Defence Police, and the Port of London Authority Police, responsible
for the policing of particular installations. Generally the police agencies are
maintained and provided resources by central and local government agen-
cies, with immediate oversight by local county committee councils and mag-
istrates (police authorities).

The Metropolitan Police Force polices London and is directly answer-
able to the U.K. Government Minister. The U.K. Government Minister is
responsible for both crime control and other interior affairs. In 2005-2006,
the Metropolitan Police Service employed 30,871 officers, 13,769 police staff,
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400 traffic wardens, 2,308 Police Community Support Officers, and 1,070
Specials (London Metropolitan Police Department, 2007).

For the most part, the chief or commander of each police force, also known
as the chief constable, is not answerable to anyone on operational matters, but
is accountable to a committee on matters of efficiency. He or she must prepare
an annual report on the work of the force concerned. Local police authorities
select a force’s most senior officers, subject to the approval of the Home Sec-
retary. The chief constable can also appoint other officers. With the exception
of the Metropolitan Police, all police forces are required to undergo statutory
inspection by Her Majesty’s Inspectorate of Constabulary.

Some common services to police forces are provided centrally. The most
important of these is the compilation of criminal records information. Liai-
son with the International Criminal Police Organization (Interpol) is pro-
vided by the Metropolitan Police. Other central bodies are the National
Drugs Intelligence Unit and a National Criminal Intelligence Service (NCIS).
The Police National Computer records, among other things, registration and
relevant history of all motor vehicles.

There are about 135,000 sworn police officers and 55,000 civilians
employed by the 43 police forces. Approximately 15% of these officers are
female, and fewer than 5% of officers serving in England and Wales are of
an ethnic minority. Recruitment campaigns for such officers periodically
appear in the press.

Hiring Requirements for U.S. and English Police Officers

Hiring requirements for NYPD officers are:

Candidates must be at least 21 years of age on or before the day of hire.

Candidates must be a United States citizen on or before the day of hire.

On or before the day of hire, candidates must have successfully com-
pleted either:

Sixty (60) college credits with a 2.0 G.P.A. from an accredited college or
university, or

Two (2) years of full-time, active military service in the United States
Armed Forces with an honorable discharge and have a high school
diploma or its equivalent.

Candidates must reside either within one of the five boroughs of New
York City or one of the surrounding counties of New York City; Suf-
folk, Westchester, Orange, Rockland, Nassau or Putnam Counties on
the day of hire.

Candidates must possess a valid, unrestricted New York State Drivers
License on the day of hire.

Candidates must pass a drug/alcohol screening.
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(Source: Bedfordshire Police Department Website,
http://www.bedfordshire.police.uk/docs/diversity/ GESApril2007.pdf
accessed on May 27, 2007)

Bedfordshire Police Employment Profile

The employment profile of Bedfordshire Police in March 2007 was as follows:

Police Officers by Rank
Headcount Percentage
White Minority Ethnic Minority Ethnic
Male | Female = Male | Female | Male | Female | Male | Female

All Ranks ‘ 827 293 53 12 70% 25% 4% 1%
ACPO 2 1 67% 33%

Ch Supt/Supt 12 2 86% 14%

Ch Insp/Insp 56 11 1 82% 16% 1%

Sergeant 125 24 8 2 79% 15% 5% 1%
Constable | 632 255 44 10 67% 27% 5% 1%

Table: Police Officers by Rank,

Gender and Ethnicity, Mar 2007 The percentage of minority ethnic officers in the
Force is currently 6%.

The percentage of female officers in the Force is 25%. In 2005/6
Bedfordshire had the 6th highest proportion of female officers out of
the 43 forces in England and Wales.

Figure 3-1. The employment profile of the Bedfordshire, United Kingdom,
Police Department.

Candidates must pass a character and background investigation.

In contrast, the MPA has no formal education requirement as long as
the individual is proficient in English. Other MPA requirements for hiring
include being at least 18.5 years old at the time of attending training school,
being of good moral character, being able to cope with the physical and men-
tal demands of the job, and having been a resident of the United Kingdom for
at least three years. An individual of any nationality may apply, provided he
or she has permanent right to remain without restriction in the U.K. if from

anon-EEA country.

Salaries for English and U.S. Police Officers

As of September 2006 the annual starting pay for the English recruit officer
was £21,009 and on completion of initial training (end of 31 weeks) it rose to
£23,454. There is also a cost-of-living allowance for the Metropolitan Police
Service (MPS) London of £4,338 and a living allowance of £2,055. Therefore,
during training pay is £27,402 and thereafter £29,847.
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The starting pay for a police sergeant was £32,985; a police inspector,
£44,118; and a chief inspector, £48,645. Officers must complete their two-
year probation period before they can apply for promotion (London Metro-
politan Police Authority, 2007).

According to the New York City Police Department (2007), the starting
pay and benefits for police recruits during training in 2006 was $25,100 per
annum. Upon completion of training at the Police Academy (six months), the
annual salary increased to $32,700. Salaries will continue to increase every
year and upon completion of five and one-half years of service, base salary
will increase to $59,588. In addition to these base salaries, there is overtime
earning, holiday pay, night differential, and uniform allowance.

The number of motor vehicles used by police officers in England and
Wales is approximately 25,000, amounting to about 20 vehicles per 100 offi-
cers. In U.S. local police departments there was one vehicle for every two
sworn officers. Most English and U.S. local police agencies have a computer-
ized crime recording system and control and dispatch system.

One of the two major differences between the U.S. and English police is
that the English police do not routinely carry firearms. A Police Federation
survey with responses from more than 42,000 members in 1995 indicated
that about 80% of English officers did not wish to be routinely armed while
on duty. However, the survey indicated that over 60% of English officers
believed that police officers should be trained to use firearms and allowed
to carry them under special circumstances (Das & Palmiotto, 2006, p. 885).
Approximately 7,000 of the officers are certified firearms officers, but even
these officers do not routinely carry weapons. In the survey, about 80% of
officers felt that more officers should be firearms certified, and about half
favored the mandatory wearing of body armor for all operational duties.

The standard weapon carried by English police officers is a wooden staff
or truncheon. A weapon capable of inflicting more harm, a side-handled
baton, promises to replace the truncheon in the future.

Training of New Officers

Local police academy training in the U.S. is not uniform in either content
or the number of hours required for certifying a police officer. The number
of weeks required for a local police recruit training can range from as little
as eight or ten weeks to as much as a year. For example, the state of Georgia
requires eight weeks of recruit training for police recruits; the Wichita, Kan-
sas Police Department requires 22 weeks or 840 hours; and the Los Angeles,
California Sherift’s Department requires one year of training. A Bureau of
Justice Statistics survey of more than 12,000 law enforcement agencies found
that on average, departments required 640 training hours of new police
recruits. Higher-level training for police officers is generally accomplished at
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state academies and the FBI Academy in Quantico, Virginia (Birzer & Rob-
erson, 2006, p. 206).

English police recruits remain on probation for the first two years of
their service. Much of their training is carried out in the workplace under
the supervision of a veteran officer. Their initial training generally consists of
a week with whatever constabulary is involved, followed by a longer period
of training at “training school” held at a central training center. Once the
recruit has completed training school, he or she returns to the constabulary
and works under the supervision of a tutor constable. All recruits enter as
“constables” (Das & Palmiotto, 2006, p. 883). Higher-level training is gener-
ally carried out by the Police Staff College at Bramshill in Hampshire, also
known as Centrex.

Police Powers and Use of Discretion

In the area of police powers and the use of discretion by police officers, the
United States and England have very similar rules and regulations. The key
difference is that the authority of U.S police officers is restricted by the U.S.
Supreme Court’s interpretations of the U.S. Constitution. The English police
are generally restricted by national statutes and police regulations. As noted
in chapter 2, the English courts do not use the exclusionary rule to exclude
illegally seized evidence.

The Police and Criminal Evidence Act of 1984 allows an English police
officer to stop, detain, and search persons and vehicles for stolen goods,
weapons, or other tools of crime, and they may set up roadblocks in certain
circumstances. The officer must state and record the grounds for taking this
action and record what was found.

The English police have powers to enter and search premises and to seize
and retain property. The police may seize anything which on reasonable
grounds is believed to be evidence of the offense under investigation, or of
any other, or which had been obtained following an offense. U.S. police offi-
cers are restricted by the Fourth Amendment to the U.S. Constitution as to
their authority to enter and search premises. The general rule in the United
States is that prior to entering a home the police must get a warrant, unless
circumstances do not allow for the delay necessary in obtaining a warrant.

Arrest may occur without a warrant where a person is reasonably sus-
pected of having committed an arrestable offense, or a magistrate may issue
a warrant. The Police and Criminal Evidence Act 1994 allows a police con-
stable to use reasonable force if necessary to detain or search a person or
vehicle. What is reasonable force will depend on the circumstances and the
extent to which the citizen resists. The arrest authority of the English and
United States police is very similar in this regard.
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Community Policing under the Common Law Model

According to Dammer and Fairchild (2006, p. 126), the modern origins of
community policing started with the work of Sir Robert Peel and his locally
based and accountable police forces. The Police and Magistrates’ Court Act
of 1994 and the Criminal Justice and Public Order Act of 1994 are the basis
for current community policing efforts in England. These efforts includes
London’s recent Safer Neighbourhoods Policing Awareness Campaign.

Community policing in the United States grew from a few small foot
patrol projects in the 1950s and 1960s to the preeminent reform agenda of
modern U.S. policing. Birzer and Roberson (2006, p. 78) state that commu-
nity-oriented policing in the United States is not a program but a philosophy
or a strategy—a way for all police officers to view their jobs and duties. Com-
munity-oriented policing is based on the concept that the police and citizens
working together in creative ways can solve contemporary community prob-
lems related to crime, fear of crime, social and physical disorder, and general
neighborhood conditions. Both nations appear to adopt the philosophy of
community-oriented policing.

London Metropolitan Police Authority’s Safer
Neighbourhoods Policing Awareness Campaign

In 2007, the London Metropolitan Police Authority (MPA) started
a safer neighbourhoods program. Safer Neighbourhoods is about local
policing; police and partners working with you, to identify and tackle
issues of concern in your neighbourhood. Safer Neighbourhood teams
will be deployed in each neighborhood. Each team is normally made up
of six police and Police Community Support Officers (PCSOs). Their aim
is to listen and talk to you, and find out what affects your daily life and
feelings of security. These might be issues such as anti-social behaviour,
graffiti, noisy neighbourhoods, yobs [hoodlums] or vandalism. Then,
they work in partnership with citizens and other social agencies to find a
lasting solution. (London Metropolitan Police Authority, 2007)

Policing in Canada

Under Section 91 of the 1867 Constitution Act, the Canadian Parliament
was given exclusive jurisdiction to pass criminal laws and establish rules for
criminal procedures. Under Section 92, the provincial governments have
jurisdiction over the administration of justice in each province. This juris-
diction includes the interpretation of the constitution, the maintenance and
organization of provincial courts in both civil and criminal jurisdictions,
and civil procedure as applied in provincial courts. Police forces are gener-
ally divided into provincial, municipal, and federal units.

© 2008 by Taylor & Francis Group, LLC



80  An Introduction to Comparative Legal Models of Criminal Justice

Photo 3-3. Central Police Department Headquarters, Vancouver, Canada.
Photo by Dwayne Roberson.

The Canadian Narcotic Control Act (1970) was designed to control the
flow of narcotics by making a federal crime of narcotic offenses. Violations
of this act are prosecuted by federally appointed counsel. Besides listing the
drugs that are illegal under this federal statute, it guides the prosecution and
enforcement process (e.g., requirements for police officer entry, search, and
seizure), sentencing, and the appeal process in Canada.

The provinces establish the standards for their own police. There are
about 300 police organizations in Canada. About 16.5% of Canada’s police
officers are female. The total number of racial and cultural representation is
unknown because this data is not reported. There are approximately 60,000
police officers in Canada, of whom about 27% (about 15,600) are sworn Royal
Canadian Mounted Police (RCMP) and are generally under the control of
the national government.

The RCMP is a federal police agency accountable to the Minister of Pub-
lic Safety. It is responsible for enforcement of federal statutes, national secu-
rity investigations, security of federal institutions, important persons and
foreign missions, and relations with foreign police services. The RCMP is
involved in investigating crimes involving drugs, narcotics, organized crime,
and cyber-crime. In addition to being the federal police agency for all of
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Canada, in three provinces the RCMP also acts as the provincial police. In
eight of the ten provinces, the RCMP provides different degrees of policing
under paid contract with the provinces. Only in Ontario and Quebec does
the RCMP not provide some degree of local policing. The RCMP is the only
policing agency serving the Yukon and Northwest Territories, which account
for more than one-third of Canada’s geographical area.

Since 1886, all basic training of RCMP recruits is conducted at Depot
Division in Regina. The course is six months in length and includes a vari-
ety of subjects from basic criminal law to driving and shooting. Since 1974,
women have been recruited into the force and undergo the same training
as male constables. Female members of the force are assigned to the remote
northern communities, highway patrols, or desk jobs on the same basis as
their male counterparts.

Calgary, Canada Police Service

The Calgary Police Service, located in Calgary, Alberta, Canada, is
made up of more than 1,570 police officers and 803 civilian members.
In concert with other agencies and the citizens of Calgary, the Calgary
Police Service strives to preserve the quality of life in the community by
maintaining Calgary as a safe place to live, work and visit.

Core Values

“All members of the Calgary Police Service are expected to adhere
to the core values of the Service, conducting themselves at all times
with honesty, integrity, ethics, respect, fairness and compassion, cour-
age and commitment.”

Honesty: Tell the truth with candour in a way that is clear and to
the point.

Integrity: Display actions and express oneself in a manner consistent
with the values of the Service.

Ethics: Consistently align behaviour with the Service’s values and goals.

Respect: Treat all people with value and decency. Listen to the views
of others and maintain open communication.

Fairness and Compassion: Deal with people fairly and in a manner
that displays empathy and understanding.

Courage: Take a stand on issues of value and importance to oneself
and the Service. Make decisions and take action regardless of the possible
consequences, to maintain public safety.

Commitment: Build strong working relationships with members of
the Service and the community through open and timely communica-
tions. Consistently do what is right, delivering on commitments and rec-
ognizing others’ talents so as to develop mutual trust.

Mission: “To optimize public safety in the city of Calgary”
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The Calgary Police Service, in concert with other agencies and the
citizens of Calgary, is instrumental in preserving the quality of life in our
community by maintaining Calgary as a secure place in which to live. In
so doing, we are dedicated philosophically and operationally to the con-
cept of community-based policing.

The primary focus is on crime prevention, crime detection and appre-
hension, and traffic safety. The most effective tools are: positive commu-
nity relations; education; problem-solving; and use of current technology
to analyse conditions, project trends and deploy resources

Guiding Principles

To promote an understanding that the true measure of police effec-
tiveness is the absence of crime and disorder, not the visible evidence of
police action in dealing with them.

To secure the cooperation of the public in voluntary observance of
laws by encouraging understanding and communication between the
citizens of Calgary and their Police Service.

To maximize individual and collective skills within the Service in
terms of crime prevention, crime detection and traffic safety.

To promote a professional police image by demonstrating impartial
service to the law, and by offering service and friendship to all mem-
bers of the public without regard to gender, race, religious beliefs, colour,
ancestry or place of origin.

To use only the minimum force required on any particular occasion,
and only when persuasion, advice, and warning are found to be insuf-
ficient to obtain public observance of the law.

To recruit qualified candidates who reflect the diversity of the
community.

To provide training, education and developmental capability within
the Service that maximizes the potential of all members.

To achieve the foregoing within an acceptable cost framework.

(Calgary Police, 2007)

Municipal police forces have jurisdiction over the most heavily popu-
lated areas (e.g., metropolitan Toronto), utilize the largest amount of police
resources, and are comprised of city, village, county, and township police
forces. Most forces are organized along lines similar to the Ottawa municipal
police force (highest to lowest): attorney general, chief of police, and three
deputy chiefs—of field operations (traffic and patrol), of staff operations
(investigations), and of administration and staff services. The provinces,
by law, must financially support municipal police forces. Municipal police
force enforce all laws relating to their area of jurisdiction, which includes the
Criminal Code, provincial statutes, the bylaws of the municipality and (in
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recent years) certain federal statutes, such as the Narcotic Control Act and
Food and Drugs Act (Kurian, 1989).

Police services can be contracted out on the municipal level as well. For
instance, various cities and towns may contract with the provincial police or
the RCMP, which acts as provincial police in eight provinces, in lieu of estab-
lishing their own municipal police. In cases where the RCMP is contracted
out to a municipality, the unit is accountable to the municipal chief executive
(Kurian, 1989).

Provincial policing is largely decentralized. Ontario and Quebec are cur-
rently the only provinces that operate their own provincial police. Generally
their duties cover those geographic areas not already covered by the munici-
pal police, although there are continuous exchanges of information between
the two agencies.

The Ontario Provincial Police is headed by the Ontario provincial police
commissioner, who is supervised by the solicitor general. The commissioner
oversees three separate department heads: the provincial commander of field
operations, the provincial commander of services, and the provincial com-
mander of investigations.

Other types of policing agencies include: the RCMP Marine Services, the
Air Section of the RCMP, the Canadian Pacific Railway Police, the Canadian
National Railway Police, and the National Harbors Board Police. Although the
Department of National Revenue, the Department of Justice, the Post Office
Department, and the Immigration Service primarily have only investigative
powers, they may collaborate with the RCMP in law enforcement efforts.

Policing in the First People’s (Canadian Native) reserves is deter-
mined by their governing bodies, and they may contract with other agen-
cies for policing services or establish their own. The Canadian national
government contributes about 58% of the cost of providing police services to
the reserves and the local reserve pays the remaining portion.

Except for the RCMP, most Canadian police officers are members of
alabor union. The Canadian police unions tend to be politically conservative
and support tougher laws, sentencing, and punishment.

The Canadian police have arrest and search and seizure powers very
similar to those possessed by English and U.S. police officers. The Charter of
Rights and Freedoms prescribes the circumstances under which the powers
may be exercised.

RCMP’s Approach to Policing in Canada

The Royal Canadian Mounted Police is the Canadian national police
service and an agency of the Ministry of Public Safety Canada.

The RCMP is unique in the world since it is a national, federal, pro-
vincial and municipal policing body. They provide a total federal policing
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service to all Canadians and policing services under contract to the three
territories, eight provinces (except Ontario and Quebec), more than 200
municipalities, 165 Aboriginal communities, three international airports
and numerous smaller airports. RCMP’s approach to policing:

Police services based on the community policing philosophy.

Communities help police recognize, develop and determine commu-
nity policing needs.

They are also active partners in many of the principal police tasks,
such as crime prevention services, operational support and enforcement.

(Royal Canadian Mounted Police, 2007)

The purpose of the RCMP’s Cadet Training Program (CTP) is to pro-
vide cadets with a clear understanding of their roles and responsibilities in
Canadian society and to enable them to realize and further the objectives of
community policing. The CTP is based on principles of adult learning and
community policing. It revolves around a system that teaches cadets to focus
on the client’s perspective in any given situation.

Cadets are responsible to a large extent for their own learning and devel-
opment. They are required to seek out appropriate information, resolve
problems in consultation with partners, and ensure continuous assessment
and improvement of work practices. Assignments and training activities are
completed individually and in groups.

Training is delivered using a variety of methods, such as scenario
training (problem-solving exercises), role play, lectures, panel discussions,
research, presentations and community interaction. The emphasis is on life-
like scenarios. In 1996, a model detachment was constructed at Depot, to
simulate a realistic work environment and to enable cadets to develop skills
in an operational context.

Since 2002, the average age of RCMP recruits has been at least 27. The
Depot will train approximately 1,020 cadets per year. Depot is a designated
post-secondary institution, so cadets can qualify for an education credit on
their income tax (RCMP web site: http://www.rcmp-grc.gc.ca/ccaps/con-
tract_e.htm. Accessed May 31, 2007).

Corrections in Common Law Countries

Garland (2001) contends that sentencing differences between countries tell
us something about the position and perception of offenders in the various
countries. According to him, differences in sentencing practices are likely to
reveal information regarding countries’ visions of social inclusion and social
control. If Garland is correct, what does this reveal to us regarding the dif-
ferences in visions of social inclusion and social control between the United
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States and England, or Canada, one of the United States’ closest neighbors?
As will be discussed later in this chapter, there are significant differences in
rates of incarceration between the United States and the other two common
law countries, England and Canada.

The ultimate purpose of criminal sanctions is generally considered to be
the maintenance of social order. Herbert Packer (1968) contends that the two
major goals of criminal sanctions are to inflict suffering upon the wrongdoers
and to prevent crime. Robert Dawson (1969) writes that the major purpose
of the criminal justice system is to identify, in a legally acceptable manner,
those persons who should be subjected to control and treatment in the cor-
rectional process. According to Dawson, if the corrections system does not
properly perform its task, the entire criminal justice system suffers. An inef-
ficient or unfair correctional process can nullify the courts, prosecutors, and
police alike. Conversely, the manner in which the other agencies involved
perform their tasks has an important impact on the success of the process: a
person who has been unfairly dealt with prior to conviction is a poor subject
for rehabilitation.

The four common goals of criminal sanctions are retribution, deter-
rence, incapacitation, and rehabilitation. Retribution generally means “get-
ting even.” Retribution is based on the belief that the criminal is an enemy
of society and deserves severe punishment for willfully breaking its rules.
Retribution is often mistaken for revenge. There are, however, important dif-
ferences between the two. Both retribution and revenge are primarily con-
cerned with punishing the offender, and neither is overly concerned with the
impact of the punishment on the offender’s future behavior or the behavior
of others. Unlike revenge, however, retribution attempts to match the severity
of the punishment to the seriousness of the crime. Revenge acts on passion,
whereas retribution follows specific rules regarding the types and amounts of
punishment that may be inflicted.

Retribution is also referred to as “just deserts.” The just deserts move-
ment reflects the retribution viewpoint and provides a justifiable rationale
for support of the death penalty (discussed later in this chapter). This view-
point has its roots in a societal need for retribution. It can be traced back
to the individual need for retaliation and vengeance. The transfer of the
vengeance motive from the individual to the state has been justified based
on theories involving theological, aesthetic, and expiatory views. Accord-
ing to the theological view, retaliation fulfills the religious mandate to pun-
ish the sinner. Under the aesthetic view, punishment helps reestablish a
sense of harmony through requital, and thus resolves the social discord
created by the crime. The expiatory view is that guilt must be washed away,
or cleansed, through suffering. There is even a utilitarian view that punish-
ment is the means of achieving beneficial and social consequences through
the application of a specific form and degree of punishment deemed most
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appropriate to the particular offender after careful, individualized study of
the offender.

Deterrence is a punishment viewpoint that focuses on future outcomes
rather than past misconduct. It is also based on the theory that creating a
fear of future punishment will deter crime. There is substantial debate over
the validity of this concept. Specific deterrence works only on the offender,
whereas general deterrence works on others who might consider similar acts.
According to this viewpoint, the fear of future suffering motivates individu-
als to avoid involvement in criminal misconduct. This concept assumes that
the criminal is a rational being who will weigh the consequences of his or her
criminal actions before deciding to commit them.

One of the problems with deterrence is determining the appropriate
magnitude and nature of punishment to be imposed in order to deter future
criminal misconduct. For example, an individual who commits assault and
then feels bad about the act may need only slight punishment to achieve
deterrent effects, whereas a professional shoplifter may need severe, fear-pro-
ducing punishments to prevent future shoplifting.

Incapacitation is the idea that we incarcerate offenders for a period of
time to protect society from a particular threat. At least while the prisoner is
in confinement, he is unlikely to commit crimes on innocent persons outside
of prison. To this extent, confinement clearly helps reduce criminal behavior
outside of prison. Under this incapacitation viewpoint, there is no hope for
the individual’s rehabilitation; therefore, the only solution is to incapacitate
the offender.

There are two variations of the incapacitation viewpoint. Collective
incapacitation refers to sanctions imposed on those who commit a certain
offense without regard to their personal characteristics. Selective incapacita-
tion refers to the incapacitation of certain groups of individuals who have
been identified as high-risk offenders, such as robbers with a history of drug
use. Under selective incapacitation, offenders with certain characteristics
or history would receive longer prison terms than others convicted of the
same crime. The purpose of incapacitation is to prevent future crimes, and
the moral concerns associated with retribution are not as important as the
reduction of future victimization.

The rehabilitation approach pronounces that punishment should be
directed toward correcting the offender. This approach is also called the
“treatment” approach. This approach considers that criminal misconduct
is a manifestation of a pathology that can be ameliorated by some form of
therapeutic activity. While this viewpoint may consider the offender “sick,”
it is not the same as a medical approach. Under the rehabilitation viewpoint,
we need to teach offenders to recognize the undesirability of their crimi-
nal behavior and make significant efforts to rid themselves of that behavior.
The main difference between the rehabilitation approach and the retribution
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approach is that under the rehabilitation approach offenders are assigned to
programs designed to prepare them for readjustment or reintegration into
the community, whereas the latter approach is more concerned with the
punishment aspects of the sentence.

Sentencing

In the United States

In no other area of the U.S. justice system is there greater variation among
states than in the sentencing phase of justice proceedings. If a defendant is
tried for more than one offense, or if he is presently serving a sentence for
another crime, it is important to question if the sentences for each offense
will be served consecutively or concurrently. In a consecutive sentence, one
sentence must be served before the other begins. Concurrent sentences are
served at the same time—concurrently.

On conviction of a misdemeanor, the statutes of most states provide that
the penalty imposed shall not exceed one year imprisonment in a jail and/or
a fine. Generally, for a felony, the defendant may be imprisoned for more
than a year. In the majority of states, it is the prerogative of the judge to
impose sentence. In some states, like Texas, the defendant may elect to be
sentenced by a jury.

To assist judges in attempting to arrive at an equitable sentence and to more
nearly make the sentence fit the crime and offender, most states provide for a
presentence investigation (PSI) in felony cases. The PSI is usually conducted
by a staff member of the probation department. The investigation generally
includes such matters as the offender’s family status, educational background,
work experience, and prior criminal record. Often the PSI will report the
defendant’s attitude toward the crime, and whether the offender is remorseful
over having committed the crime or is only unhappy about being caught.

In 2005, 69% of all U.S. convicted felons were sentenced to a period of
confinement—41% in state prisons and 28% in local jails. Jail sentences are
for short-term confinement (usually for a year or less) in a county or city
facility, while prison sentences are for long-term confinement (usually for
over a year) in a state facility. An estimated 31% of all convicted felons were
sentenced to probation with no jail or prison time to serve. Over 90% of all
convictions for murder and nonnegligent manslaughter resulted in a prison
sentence, as did a majority of felony convictions for sexual assault (59%) and
robbery (71%).

An offender convicted of multiple offenses receives a sentence for each
offense. If multiple prison sentences are imposed, the court then decides
whether the convicted felon will serve the sentences concurrently (at the
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same time) or consecutively (one after another). For persons with consecutive
sentences, the total time is the sum of the sentence lengths, and for persons
with concurrent sentences, the total time is the same as the longest sentence.
For persons convicted of a single offense, the total time refers simply to the
sentence for that offense.

Whenever an offender receives a prison sentence range, such as five to
ten years, the total time refers to the maximum. For the United States in
2005, the mean felony sentence to incarceration (prison or jail) was three
years; the median was one year and seven months. The mean length of sen-
tences to state prison was four years and five months; the median term was
three years.

The mean prison sentence for murder and nonnegligent manslaughter
was eighteen years and nine months; the median was 20 years. Life sentences
are rare among convicted felons, whether measured as a percentage of all sen-
tences (0.5%) or as a percentage of prison sentences (1.1%). However, among
the 8,990 persons convicted of murder or nonnegligent manslaughter, 24.1%
were sentenced to life in prison. Not all 8,990 persons convicted of murder
or nonnegligent manslaughter were subject to the death penalty. Twelve U.S.
states did not authorize the death penalty in 2005. In the 38 states that did,
only certain types of murder were capital offenses.

The amount of time felons actually serve in prison in the United States is
typically some fraction of the total sentence received. Two primary reasons
explain the difference between sentences received and time served. In states
that impose indeterminate sentences, a judge specifies the minimum and/or
maximum sentence length, but a parole board decides when the prisoner will
actually be released. In 2005 about a quarter of prison releases were deter-
mined by a parole board decision.

In most but not all states, prisoners gain early release through time
credits that they receive automatically or that are granted to them for good
behavior or special achievements—provisions that are intended to help cor-
rectional officials manage institutional populations. For both types of sen-
tence reduction, released offenders usually serve the remaining portion of
their sentences under supervision in the community.

The median time from arrest to state court sentencing in 2005 was about
six months. In 2002, 7% of all convicted felons in state courts were sentenced
within the first 30 days following their arrest, and 49% of felons were sen-
tenced within six months. An estimated 78% of convicted felons were sen-
tenced within one year of arrest.

On average, murder cases took the most time to process in 2005. Fewer
than half (42%) of all felons convicted of murder in state courts were sen-
tenced within one year of their arrest. Guilty pleas accounted for 95% of all
felony convictions, and trials accounted for the remaining 5% (U.S. Depart-
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ment of Justice, Bureau of Justice Statistics Bulletin, Felony sentences in state
courts, January 2006).

In the United Kingdom and Wales

Sentencing in the United Kingdom is more uniform and is regulated by the
Ministry of Justice, which was established in May 2007 as part of the Eng-
lish government’s drive to reform courts, prisons, and the probation service.
The Ministry of Justice (Mo]) is responsible for criminal law and sentenc-
ing, for reducing reoffending, and for prisons and probation. The Mo] also
encompasses the responsibilities of the former Department for Constitu-
tional Affairs (DCA), overseeing Magistrates’ Courts, the Crown Court, the
Appeals Courts, and the Legal Services Commission.

When an English offender is convicted following a trial or guilty plea, the
court has a range of sentencing options available. These depend on the type,
the seriousness, and the circumstances of the crime and the maximum pen-
alty available by law. The judge or magistrate giving the sentence must consider
punishing the offender, reducing crime, rehabilitating the offender, protecting
the public, and having the offender make reparation. The sentence will be a
combination of these aims. All offenses have a maximum penalty set out in
law, and a limited number of crimes have a minimum sentence, as follows:

A mandatory life sentence for murder.

An automatic life sentence for a second serious sexual or violent offense
(there is a list of qualifying offenses, all of which have a maximum pen-
alty of life). For offenses committed after 4 April 2005, this penalty has
been replaced with new public protection sentences.

A minimum seven-year prison sentence for third-time trafficking in Class
A drugs. This provision applies to importation, production, supplying
and possession with intent to supply Class A drugs. The maximum
penalty for these offences is life imprisonment.

A minimum three-year prison sentence for third-time domestic burglary.
The maximum penalty for burglary is fourteen years’ imprisonment.

A minimum five-year prison sentence for possession or distribution of
prohibited weapons or ammunition. The maximum penalty is ten
years’ imprisonment.

Magistrates’ and Crown Courts have different sentencing powers. The
serious cases are sentenced in the Crown Court and less serious offenses are
sentenced in the Magistrates’ Court. When deciding upon the appropriate
sentence, courts have guidelines to assist them. The Sentencing Guidelines
Council, created in 2004, has responsibility for producing guidelines for use
in all criminal courts. Any guidelines that are issued by the Council must
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be followed or reasons must be given by judges or magistrates if they depart
from them.

Sentencing in the United Kingdom

For the most serious offenses a court may impose a prison, or custodial
sentence. The length of sentence imposed by the court will be limited by
the maximum penalty for that crime. The sentence imposed by the court
represents the maximum amount of time that the offender will remain in
custody.

Under English law, a custodial sentence can only be imposed if (1) the
offense is so serious that neither a fine alone nor a community sentence
can be justified for the offence; or if the offender refuses to comply with the
requirements of a community order; or if the oftender is convicted of a speci-
fied sexual or violent offense under the Dangerous Offender provisions under
Criminal Justice Act 2003 and the court finds that the offender poses a risk
of harm to the public.

The United Kingdom modified its release regulations in April 2005,
and now prisoners serving standard determinate custodial sentences of 12
months or more will serve half of the sentence in custody and the second
half on license (i.e., parole) in the community. During the period of license
offenders may be recalled into custody if they commit a further offense or
break the conditions of their license. For those offenders assessed as “danger-
ous” and serving indeterminate or extended sentences for public protection,
the regulations provide that these offenders are not released from prison until
and unless their level of risk to the public is assessed by the Parole Board as
manageable in the community. If the risk is not reduced to a safe level, they
may never be released.

Confinement

Rates of Incarceration

With the exception of the United States, the majority of countries using
the common law legal model have relatively low rates of confinement. The
rate of incarceration in prison and jail in the United States on December 31,
2004 was 724 inmates per 100,000 residents, up from 601 in 1995. At year’s
end in 2004, one in every 138 U.S. residents was incarcerated in a state or
federal prison or a local jail (U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics Bulletin “Prisoners in 2004,” October
2005, NCJ 210677). Of the major industrialized countries, the United States
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has the highest rates of incarceration. In 2004, the United Kingdom had an
incarceration rate of about 141 inmates per 100,000 residents, compared to
Ireland’s rate of 76. Canada’s rate in 2004 was about 108 inmates per 100,000
(International Centre for Prison Studies, 2007).

Approaches to Confinement in the United States

The United States has used various approaches to justify confinement of
criminals. The idea of rehabilitation started with the reformatory era in the
1870s. At first, rehabilitation was not viewed in explicit medical terms. Later,
in early 1900s, prisons began to incorporate medical advances into correc-
tions, and by the 1960s correctional programs began to take a genuine medi-
cal approach to corrections. When the Federal Bureau of Prisons was created
in the 1930s, the classification of prisoners became more refined and the
medical model provided a state-of-the-art clinical orientation by developing
diagnostic and treatment methods.

By the 1960s, treatment or rehabilitation was clearly the dominant
approach. This changed in the late 1970s. Since then, the United States in
general has used a punishment approach or one of incapacitation. If there is
a dominant philosophy today in the United States, it is one of incapacitation.
One of the problems in the United States in determining the approach to
punishment is the fact under the federalist form of government, each state,
subject to the restrictions set forth in the U.S. Constitution and federal court
cases interpreting the Constitution, sets its own goals and approaches.

California Penal Code, Section 1170(a)

The Legislature finds and declares that the purpose of imprisonment for
crime is punishment. This purpose is best served by terms proportionate to
the seriousness of the offense with provisions for uniformity in the sentences
of offenders committing the same offense under similar circumstances.

English Purposes of Confinement

The United States is not the only country that has had problems determin-
ing the proper purposes of punishment. It appears that most other countries
have the same problem. An examination of the English Statement of Pur-
poses (EPS), quoted below, indicates that the English have similar problems.
The EPS declares that it “serves the public by keeping in custody those com-
mitted by the courts,” and that its duty is to “look after them with humanity
and help them lead law-abiding and useful lives in custody and after release.”
The purposes are divided into a series of goals:
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To keep prisoners in custody

To maintain order, control, discipline, and a safe environment

To provide decent conditions for prisoners and meet their needs, includ-
ing health care

To provide positive regimes to help prisoners address their offending
behavior

To allow prisoners as full and responsible a life as possible

To help prisoners prepare for their return to the community. (Morris &
Rothman, 1995, p. xi)

Case Study: Confinement in Ireland

Eoin O’Sullivan and Ian O’Donnell (2007) conducted a study of
coercive confinement in Ireland. The authors concluded that between
1951 and 2002, the rate of coercive confinement in Ireland was radically
reduced. “Coercive confinement” is defined not only as formal sites of
incarceration associated with the criminal justice system, but also psy-
chiatric hospitals, homes for unmarried mothers, and the various resi-
dential institutions for children placed by the courts.

Four main observations were noteworthy regarding confinement
rates in 1951 versus 2002: (1) the massive downsizing of the confined pop-
ulation from more than 31,000 to fewer than 5,000; (2) the narrowing in
the range of institutional sites; (3) the changing gender balance of those
held in coercive confinement from primarily female to primarily male;
and (4) the increasingly dominant role of the state. The decline in the use
of coercive confinement stands in sharp contrast to what has occurred
in other nations and cannot be attributed either to a fiscal crisis or to
a shift in regulatory tactics. The authors argue that the most likely rea-
son for the decline in the coercively confined population in Ireland is the
diminishing supply of potential deviants. A shift occurred between 1951
and 2002 in the extent to which institutional confinement was seen as
an acceptable response to poverty or sexually transmitted diseases. The
authors refer to this shift as a waning in the culture of control. In analyz-
ing the shift away from punitive policies in Ireland, the authors specifi-
cally compared the state of coercive confinement in 1951 to that of 2002
for three main reasons: (1) these dates mark high and low points in the
use of imprisonment; (2) they were census years, so reliable demographic
information about the population was available; and (3) it was possible to
obtain population counts for all of the sites of institutional confinement
for these two years.
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Prisons Ombudsman

The English prison system has an ombudsman who is appointed by the
Home Secretary and is an independent point of appeal for prisoners and
those supervised by the Probation Service. For the purpose of investigations,
the ombudsman has full access to Prison Service information, documents,
establishments, and individuals, including classified material and informa-
tion provided to the Prison Service by other organizations, such as the police.
For medical records, the prisoner’s consent is required for disclosure. Eng-
land also has a chief inspector of prisons. This officer is independent of the
Prison Service and reports directly to the Home Secretary on the treatment
of prisoners, the conditions of prisons in England and Wales, and such other
matters as the Home Secretary may require.

In the United States, because of the federalist form of government, state
prisons are regulated by the state governments. Accordingly, there is no cen-
tral ombudsman. The federal courts, especially the U.S. Supreme Court, have
been active in overseeing the status of prisoners in state institutions based on
the concept that the treatment and care of state prisoners are protected by the
U.S. Constitution’s Eighth and Fourteenth Amendments.

Universal Declaration of Human Rights, Article 5

No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. (United Nations Department of
Public Information)

The Universal Declaration of Human Rights is not a treaty; but it has
an effect similar to a treaty. It is a declaration adopted by the General
Assembly of the United Nations “as a common standard of achievement
for all peoples and all nations.” (See Universal Declaration of Human
Rights; Restatement (Third) of Foreign Relations Law § 701, Reporter’s
Note 6 (“The Declaration has become the accepted general articula-
tion of recognized rights.”), and Beharry v. Reno, 183 F. Supp. 2d 584
[E.D.N.Y. 2002].)

Alternatives to Incarceration

Probably the search for alternatives to confinement started with the
first wholesale use of confinement. As will be noted in later chapters,
the search for alternatives was intense in Europe in the later part of the
nineteenth century. As noted by Franz von Liszt, a prominent German
criminologist in the 1880s: “The short prison sentence in its present form
is worthless, indeed, it does not improve, it contaminates” (quoted in
Kalmthout & Tak, 1988, p. 3). Both the Council of Europe and the United
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Nations have promulgated resolutions promoting the use of alternatives
to incarceration (Dammer & Fairchild, 2006, p. 240). Popular alternatives
to confinement include fines, forfeitures, restitution, community service,
probation, and house arrest.

Corporal Punishment

The use of corporal punishment in the common law countries has basically
disappeared. This does not mean that prisoners no longer are mistreated or
abused. It means that as a court-ordered punishment, none of the common law
countries presently authorize it. In 1994, the American public was outraged
because a young American traveler was sentenced to caning in Singapore. He
received four lashes for defacing automobiles and other acts of vandalism.

Fines

A fine is a monetary penalty imposed generally on the conviction of minor
offense. Fines as the sole punishment are more popular in Japan and west-
ern Europe than in the United States. One problem with the use of fines in
the United States is the constitutional prohibition against confining a person
for the failure to pay a debt. The U.S. Supreme Court held in Williams v.
Illinois, 399 U.S. 235 (1970), that imprisoning a defendant who was indigent
and unable to pay a fine was a violation of the Equal Protection Clause of the
U.S. Constitution. Fines are used in 95% of the criminal cases in Japan and
in about 85% of the cases in western Europe.

Probation

Probation can be traced to the common law practice of “judicial reprieve.”
Under judicial reprieve, a judge would suspend punishment so that con-
victed persons could demonstrate that they had reformed their behavior. The
practice of “recognizance” was also used to enable offenders to remain free if
they agreed to pay the state a sum of money in lieu of punishment. Often the
debt was structured so that the defendant was required to pay it only if he or
she was determined to be engaged in subsequent criminal conduct. In some
cases, before the judge would accept the defendant’s recognizance contract,
sureties were required. The sureties (persons other than the defendant) were
responsible for the behavior of the defendant after release.

Probation generally involves replacing a part of a defendant’s sentence
of confinement with a conditional release. Probation is essentially a contract
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between the defendant and the court. If the probationer complies with cer-
tain orders of the court (conditions of probation), the court will not require
the defendant to serve a certain sentence (normally a sentence to confine-
ment). If the defendant later violates the terms of the contract, the court is no
longer restricted by the contract and may sentence the defendant to serve a
stated punishment.

Probation in England

For many years probation was supervised by 54 autonomous local services.
The National Probation Service (NPS) was created in 2001 to supervise pro-
bation in the United Kingdom. Under the Criminal and Court Services Act
(2000), NPS also has a statutory duty to offer contact, consult, and notify vic-
tims about important aspects of release arrangements of offenders convicted
of a sexual or violent offense leading to a sentence of twelve months or more
in custody.

Each year the probation service supervises some 175,000 new offenders.
The caseload on any given day is in excess of 200,000. Approximately 90%
are male and 10% are female. Just over one-quarter of offenders serving com-
munity sentences are aged 16 to 20, and just less than three-quarters are 21
and over. Approximately 70% of offenders supervised will be on community
sentences, and 30% imprisoned with a period of statutory license supervision
in the community as an integral part of the sentence.

NPS combines continuous assessment and management of risk and dan-
gerousness with the provision of expert supervision programmers designed
to reduce reoffending. Enforcement of the order/license conditions is a pri-
ority. Each year the NPS assists magistrates and judges in their sentencing
decisions through the provision of about 246,000 presentence reports, and
20,000 bail information reports. The probation service staff finds and super-
vises some 8 million hours of unpaid work by oftenders in local communities,
to ensure that they meet the requirements of their community punishment
orders.

Probation in the United States

The probation system in the United States also varies by state. In some states,
defendants at the time they are placed on probation are informed as to the
terms of the sentence being probated. For example, a defendant may be sen-
tenced to prison for a term of three years, with the actual serving of the time
probated for five years. If the defendant stays out of trouble for five years, then
the sentence is never served. If the defendant’s probation is revoked, then the
defendant serves three years from the time the probation was revoked. In
other states, the defendant is placed on probation for a certain period of time.
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If the probation is revoked, then the defendant receives a sentence the length
of which is determined at a sentencing hearing after the probation is revoked.

Probation is the most popular sentence given in felony cases in the United
States. In some states, the juries may recommend probation. However, even
in those states where the juries may decide the punishment (e.g., Texas), only
the judge may grant probation. Most states have restrictions on the granting
of probation for certain serious crimes. In addition, it appears that the death
penalty may not be probated. This is based on the fact that the death penalty
is limited to those cases where the defendant is beyond rehabilitation. The
length of the probation period may vary. A five-year period appears to be
a common one for felony cases. In fact, the Federal Criminal Code recom-
mends that federal probation periods last for five years.

In some cases, the judge grants probation only if the defendant agrees to
serve a period of local time (in a jail). For example, one judge as a matter of
policy will not grant probation in felony cases unless the accused does at least
30 days’ time in the local jail. This practice is known as “split sentencing.”

“Shock probation” is frequently used in the case of first-time offenders.
In these cases, the judge grants probation only after the accused has sam-
pled prison life. Shock probation is designed to give defendants a “taste of
the bars” before placing them on probation. Evaluations of shock probation
have indicated that its rate of effectiveness may be as high as 78%. Critics of
shock probation claim that even a brief period of incarceration can reduce
the effectiveness of probation, which is designed to provide the offender with
non-stigmatized, community-based treatment.

There are approximately 1,900 probation agencies in the United States.
About half are associated with a state-level agency and the remainder with
county or city governments. Approximately 30 states have combined proba-
tion and parole agencies. While prison populations have been increasing at
a rapid rate in the past 20 years, it appears that the number of persons on
probation has been increasing at an even faster rate. On any given day, there
are approximately 1.8 million individuals in the United States on probation.
One of the reasons for the popularity of probation is its low cost.

Standard Probation Rules for the State of Texas

(Texas Code of Criminal Procedure, Article 42.12)

1. Commit no offense against the laws of the state of Texas or of any other
state or of the United States.

2. Avoid injurious or vicious habits.

3. Avoid persons or places of disreputable or harmful character.

4. Report to the probation officer as directed.

5. Permit the probation officer to visit him at his home or elsewhere.
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6. Work faithfully at suitable employment as far as possible.

7. Remain within the county unless travel outside the county is approved
by probation officer.

8. Payany fines imposed and make restitution or reparation in any sum
that the Court deems proper.

9. Support your dependents.

10. Participate in any community-based program as directed by the court
or probation officer.

11. Reimburse the county for any compensation paid to appointed defense
counsel.

12. Compensate the victim for any property damage or medical expense
sustained by the victim as a direct result of the commission of the
offense.

In the United States, as a general rule, there is a probation office for each
felony court. In large urban areas, the probation offices of several courts may
be merged into one office. The individual in charge of a probation office is
normally called the chief probation officer (CPO). The duties of the CPO are
to carry out policy and to supervise the probation officers. Probation officers
(POs) are generally charged with four primary tasks: investigations, intake,
diagnosis, and treatment supervision.

The investigation functions are usually related to the presentence investi-
gation that the court uses in deciding on the appropriate sentence. The intake
task refers to the process by which probation officers interview individuals
regarding cases that have been scheduled in court for the initial appearance.
Intake is normally used only in minor cases and is directed toward the pos-
sibility that the case may be settled without further court action.

House Arrest

Electronic surveillance technology was first developed in the mid-1960s. It
was not used with offenders in the United States until the 1980s. Since then,
however, it has developed into one of the most popular intermediate sanctions
in that country. It is estimated that more than 1 million persons in the United
States will ultimately be placed on some form of electronic monitoring.

Not only is the number of offenders placed on electronic monitor-
ing house arrest increasing, but the types of offenders are becoming more
diverse. At first, it was used for offenders awaiting trial or sentencing and
offenders released from institutional correctional facilities. In addition, it was
often used first for property offenders. The growing popularity of electronic
monitoring has been due in large measure to the increasing demand to effec-
tively supervise offenders and protect the communities. Public support in the
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United States for the use of monitoring as an alternative to imprisonment is
probably based on public knowledge of the high cost of incarceration.

Death Penalty

The United States is the only major Western country where the death penalty
is widely used. Both the United Kingdom’s and Canada’s laws do not provide
for the death penalty. In the United States, it varies considerably by states.
Twelve states have abolished it; eleven of these are located in the northern
part of the United States, the exception being Hawaii. The strongest support
for the death penalty in the United States is found in Texas, Oklahoma, and
the Southeast. The federal government also has a death penalty statute. As
noted below, in the exercise of the death penalty the states are restrained by
the U.S Supreme Court’s interpretation of the U.S. Constitution.

The death penalty is a controversial one. Heated arguments have taken
place over the years concerning its merits. Many contend that there is no place
in a civilized society for the death penalty. They also argue that it does not act
asadeterrent. Some opponents state that it is in violation of the Eighth Amend-
ment because it is cruel and unusual. Proponents contend that it is a deterrent
and as such it should be retained. One major problem with the death penalty is
the long delay between the imposition of the penalty and the execution.

The Supreme Court in Furman v. Georgia (408 U.S. 238 [1972]) stated that
the death penalty as such was not cruel and unusual punishment, but the dis-
criminatory manner in which it was applied made it cruel and unusual and
thus in violation of the Eighth Amendment. Later, the opinion in Woodson v.
North Carolina (428 U.S. 280 [1976]) held that a statute that made the death
penalty mandatory on conviction for certain offenses was unconstitutional
because it did not allow any consideration to be given to the character and
record of the offender. The Supreme Court stated: “Consideration of both the
offender and the offense in order to arrive at a just and appropriate sentence
has been viewed as progressive and humanizing development.”

In Gregg v. Georgia (428 U.S. 153 [1976]), a Georgia statute that allowed
the judge or jury to take into consideration aggravating and mitigating cir-
cumstances in imposing the alternative sentences of life imprisonment or
death was considered constitutional. As required by Woodson, alternative
sentencing procedure must be used in death penalty cases. Now in a few
states that have the death penalty, a trial is first held to determine the guilt
or innocence of the accused. If the accused is found guilty, a second trial is
held to determine whether the death penalty should be imposed or whether
the defendant should be given life imprisonment. In other states with the
death penalty, only one trial is held. The jury first deliberates on the guilt or
innocence of the defendant. If the defendant is found guilty, then the same

© 2008 by Taylor & Francis Group, LLC



Policing and Corrections under the Common Law Model 99

jury deliberates on the penalty to be imposed. Under each method during the
sentencing phase, the jury or judge must consider both the aggravating and
mitigating circumstances of the case.

The Gregg case upheld the death penalty for first-degree murder with
aggravating circumstances. The Supreme Court in Coker v. Georgia (433
U.S. 584 [1977]) held that the death penalty for the rape of an adult woman
was excessive and disproportionate to the crime. In Godfrey v. Georgia (446
U.S. 420 [1980]), the Supreme Court held that the death penalty amounted
to cruel and unusual punishment when pronounced on the defendant. The
Georgia statute in question provided that the death penalty could be imposed
where the offense of murder was “outrageously or wantonly vile, horrible,
or inhuman.” The Court held that while the evidence established that the
defendant shot both victims in the head with a shotgun and that they died
instantly, there was no evidence of serious suffering by the victims or that the
crime was outrageously or wantonly vile, horrible, or inhuman. In Enmund
v. Florida (458 U.S. 782 [1982]), Enmund and two other defendants entered
into a conspiracy to rob a victim of money. The three went to the home of
the victim. Enmund remained in the car while the other two went into the
house to rob the victim. The victim’s wife pulled a weapon and shot one of
the defendants. The other defendant killed the victim and his wife. All three
defendants were convicted of first-degree murder and were sentenced to
death. Enmund appealed the death sentence on the grounds that, under the
circumstances, the sentence of death was cruel and unusual. He alleged that
he did not participate in the actual killing and had no intent to kill during
the robbery. The Supreme Court agreed and set aside the death penalty in his
case. Accordingly, it appears that the U.S. Supreme Court will approve the
death penalty only in those cases involving first-degree murder with aggra-
vating circumstances.

Summary

“Police” refers to that function of the government that is charged with the
preservation of public order and tranquility, the promotion of public
health, safety and morals, and the prevention, detection and punish-
ment of crimes.

Dammer and Fairchild classify police duties into two major tasks, devi-
ance control and civil order control.

There are four models of policing: the civil police model, state police
model, quasi-military model, and martial law model.

The structure of U.S. policing has its roots in the English system. Its struc-
ture can be divided into three levels: local, state, and federal.

© 2008 by Taylor & Francis Group, LLC



100  An Introduction to Comparative Legal Models of Criminal Justice

Traditionally local police departments in the United States focus on crime
control, whereas English police focus on keeping the peace.

Local policing in England and Wales is fragmented, with a distrust of a
strong state police system.

The training of local police in the United States is not uniform in either
content or the number of hours required for certifying a police officer.

The rules regarding police discretion are very similar in the United States
and England.

Both the United States and England have adopted community policing
concepts.

In Canada, the provinces have jurisdiction over the administration of jus-
tice in each province.

About 27% of Canadian police are in the Royal Canadian Mounted Police.

In Canada, municipal police forces have jurisdiction over the most heavily
populated areas of Canada.

The differences in sentencing practices of nations tell us a lot about
the nations.

In the United States, in no other area of the justice system is there greater varia-
tion among the states than in the sentencing phase of justice proceedings.

Sentencing in the United Kingdom is more uniform and is regulated by
the Ministry of Justice.

Confinement rates in the United States are among the highest in the world.

The use of corporal punishment has basically disappeared in common
law countries.

The common law countries rely heavily on the use of probation as an alter-
native to confinement.

The only major common law country that retains the death penalty is the
United States, and there it is not used in many states.

Questions in Review

1. What are the key differences when the police in New York City are
compared to London?

2. How are the Canadian police organized?

3. Why could it be said that sentencing is more uniform in England than
in the United States?

4. Should the United States retain the death penalty?

5. How is probation administered in the United States?
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Civil Law Model:
The Courts

Key Terms

Canon law: The body of law and procedure developed by the Roman Catho-
lic Church.

Codification: The grouping of laws on a particular subject into a systematic
order or arrangement.

Commercial law: The body of law and procedure developed by merchants
for the regulation of trade.

Decretal letter: A reply in writing by the pope to a particular question of
church discipline that has been referred to him.

Historical school of jurisprudence: A school of jurisprudence that advo-
cated the analyzing of laws based on their historical origins and modes of
transformation.

Principle of territoriality: The concept that before a nation has jurisdiction
over an individual for his or her conduct, there must be some territorial con-
nection with the nation.

Introduction

In this chapter, the civil law model is examined with emphasis on the courts.
In chapter 5, policing and corrections under the civil law model are exam-
ined. The civil law model of justice is the oldest and most widely distributed
form of justice. Unlike the common law model, the sources of civil law can-
not be traced to a single source. The three principal sources of civil law are
Roman civil law, canon law, and commercial law. In most civil law jurisdic-
tions, the law is modeled into five basic codes: the civil code, commercial
code, code of civil procedure, penal code, and code of criminal procedure.

There are many legal systems that fit under the civil law model, and each
has its own originality. It should also be noted that in many systems, the civil
law model has suffered encroachment by common law traditions (Opolot,
1980, p. 14). According to Merryman (1985, p. 3), many scholars consider the
civil law model to be culturally superior to the common law model, and that
attitude itself has become part of the civil law tradition.
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Two major nations utilizing the civil law model, France and Germany,
developed their legal systems under vastly different circumstances. As will
be discussed later in this chapter, the French code was based heavily on the
ideology that was present during the French Revolution. The French style of
codification had little, if any, impact on the development of German law. The
German system was based on German legal science that was never adopted
in France. The national civil law systems in today’s world, while utilizing the
civil law model, include a number of national legal systems in Europe, Latin
America, Asia, Africa, and the Middle East. It is probably more accurate to
state that those national legal systems, while vastly different, have all adopted
the prevailing attitude of the civil law model of justice.

Early Tribal and Feudal Laws

Prior to the development of feudal law, tribal law had existed for many gen-
erations. There were provincial codes in Sweden as early as the thirteenth
century. The codes reflected a relatively uniform body of private law and a
static rural community made up of free landowners who lived in villages and
were organized into “hundreds.” The two basic groups of the community
were the “village” and the “kin.” When a crime was committed, the family or
kinship group and not the state was regarded as the injured party. The fam-
ily had the duty to stone the offender or carry out blood feud. Early German
justice was based on tribal rules, also known as folk peace. Other tribes had
legal systems that were similar to those of the Swedish and German tribes.
With the development of feudalism in Europe, the concept of protec-
tion by kinship groups was replaced by the duty of the lords and bishops to
protect the residents of their lands. With grants of land to lords came the
responsibility to administer justice and to hold court for the residents.

Early Legislation

The courts with their rights of forfeiture were profitable for the lords (Opolot,
1980, pp. 16-17). As monarchies became more public and looked for more
financial support, the courts were inviting targets. In about 1350, Sweden
adopted uniform legal codes with separate codes for the boroughs and the
countryside. By the sixteenth century, the consent of parliament was required
before the king could enact major legislation. A new legal code was enacted
in Sweden in 1734 which covered private, criminal, and procedural law. The
new code was more practical in nature, but relied heavily on the medieval
traditions. The new pattern of legislation spread throughout Europe until
France adopted the Napoleonic Code. The introduction of the Napoleonic
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Code ended the movement from tribalism to feudalism to monarchy, in
which feudal law replaced tribal law, and state law replaced feudal law.

Influence of Roman Law

While no single source can be traced to its beginning, scholars commonly
use 450 Bc as the date of origin for Roman law. That is the supposed date of
the publication of the Twelve Tables (see chapter 1). The civil law model is
a composite of several distinct legal traditions, including Roman civil law,
canon law, commercial law, and legal science. In 528 Ap, Emperor Justinian
collected the laws of the empire and published them as the Code of Justinian
or Corpus Juris Civilis.

After the Corpus Juris Civilis was published, Justinian forbade any ref-
erences to the works of jurisconsults. He had included in his code those
works that he had approved. He had also forbidden the preparation of any
commentaries on the law except that included in the code. His goal was to
abolish all prior law except that included in the Corpus Juris Civilis. He also
ordered the burning of other documents discussing the status of law that
were based on any book other than his code. His command that there be no
commentaries on the law other than his work, however, was not very effective
and was widely disregarded during his lifetime (Merryman, 1985, p. 9).

With the fall of the Roman Empire, the Corpus Juris Civilis fell into dis-
use and was replaced by less sophisticated versions of Roman law mixed with
the Germanic tribal legal customs of the invaders. This produced what is
referred to as “vulgarized” or “barbarized” Roman law and today is of inter-
est primarily to legal historians.

The revival of Roman law is generally thought to have started in Bologna,
Italy, late in the eleventh century. There was, however, an earlier revival in the
ninth century with the publication, in Greek, of a compilation of law called
Basilica. While the Basilica had less influence than the later Italian revival, it
acted as an important source of law in Greece until the adoption of the first
Greek civil code after World War II.

As noted in chapter 1, it was in Bologna that the first modern European
university with law as its major study was established. Several other univer-
sities with law as their major field of study soon opened in other northern
Italian cities. The law studied at the universities was the Corpus Juris Civilis
of Justinian, not the law as modified by the Germanic invaders. Merryman
(1985) contends that there were two major reasons why the universities stud-
ied the unmodified works of Justinian. First, the conception of a Holy Roman
Empire was very strong. Justinian was thought of as an emperor sanctioned
by God; his works were considered imperial legislation, and they had the
authority of the pope behind them. Second, the founders of the school saw
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the original works, which they called “written reason,” as far superior to the
barbarized compilations that had been used by the Germanic invaders.

Within a short period of time, Bologna and the other northern Italian
universities became the legal center for the Western world. Groups of schol-
ars, known as glossators and commentators, produced an immense volume
of literature on the law. The works of the glossators and commentators along
with the Justinian Code became the basis of a common law of Europe, which
was later referred to as jus commune by legal historians.

Roman law may be the greatest contribution that Rome made to Western
civilization, and the Roman way of thinking has influenced both common
and civil law lawyers (Merryman, 1985, pp. 2-4). Even though Roman civil
law had an influence on common law, its influence on civil law was more
direct and more pervasive.

Canon Law

The canon law of the Roman Catholic Church is widely considered to be the
second oldest component of the civil law tradition, behind Roman civil law.
The church developed a body of law and procedure for its own governance
and to regulate the rights and obligations of its members. While Roman civil
law was the universal law of the temporal empire, canon law was the univer-
sal law of the spiritual domain. Much of canon law reflected legal concepts
contained in the Justinian Code (Calvi & Coleman, 2000, p. 23). The primary
source of canon law, however, was the various decretal letters, authoritative
papal statements concerning controversial points in doctrine or ecclesiasti-
cal matters (Reichel, 2005, p. 120).

Concordia discordantium canonum

Around 1140, John Gratian, a monk, compiled the Concordia discor-
dantium canonum (“Harmony of Contradictory Laws”), later called the
Decretum Gratiani (“Gratian’s Decree”). It was a collection of canon law
and also a systematic application of the Scholastic method to all legal
material. The Decretum dealt with the sources of the law, ordinations,
elections, simony, law of procedure, ecclesiastical property, monks, her-
etics, schismatics, marriage, penance, and sacraments and sacramentals.
Although primitive, it provided a foundation for systematic compilation
of the legal material by the canonists and for the expansion of canon law.
It was the basis for the education in canon law that started in the schools
of Bologna, Paris, Orleans, Canterbury, Oxford, and Padua.
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The church claimed jurisdiction over the entire life of Christians, and
therefore conflict resulted between the church and the empire’s jurisdiction.
The conflict reached its apex during the era of Pope Leo I (r. 440-461), and by
Pope Gregory’s time (590-604) canon law had secured a strong foothold in
the legal system of the empire. One reason for the ascendancy of canon law
was its flexibility. During that time, canon law operated as a living law and
provided a written contemporary system (Reichel, 2005, p. 120). Canon law
was also absorbed by the Germanic tribes.

Commercial Law

A third source of civil law, after Roman law and canon law, was commercial
law. Some form of commercial law has existed since the start of commerce.
The commercial law of western Europe was developed in Italy about the
time of the Crusades. It was during the Crusades that European commerce
regained dominance in the Mediterranean countries. Italian merchants
formed guilds, and the guilds established rules for the conduct of commer-
cial affairs, the law of merchants. The Italian cities of Amalfi, Genoa, Pisa,
and Venice became commercial centers and were influential in the devel-
opment of commercial law. Unlike Roman and canon law, which was con-
sidered bookish and dominated by scholars, commercial law was created by
merchants for merchants and was very practical. Disputes in commercial
matters were decided by merchant courts, and these courts were presided
over by merchants. Commercial law eventually penetrated the commercial
world even into Northern Europe and England.

By the ninth century, both canon law and Roman law had experienced
their heyday. As Germanic and other invaders conquered the empire, they
provided modifications to both canon and Roman law. By the eleventh cen-
tury, however, both canon law and Roman law were reestablished as superior
systems. Scholars from various European countries studied the Corpus Juris
Civilis, and it provided the basis for a common law of Europe, jus commune,
which prevailed until the fifteenth century. In the fifteenth century, the con-
cept of national sovereignty prompted the rise of national laws (Reichel, 2005,
pp- 121-124).

Development of National Legal Systems

The concept of sovereignty is generally traced to the work of a group of Euro-
pean scholars, most notably Hugo Grotius. Grotius is also referred to as the
father of international law. The scholars considered sovereignty to be a fun-
damental concept for the ordering of international affairs between nations.
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During the emergence of the nation-state concept, national legal systems
were also developed. These developments destroyed the legal unity previ-
ously provided by the common acceptance of Roman-canonic jus commune
in feudal Europe.

Events including the decay of feudalism, the Reformation, and the weak-
ening authority of the Holy Roman Empire resulted in the emergence of mon-
archies as the power of the nation-states. The new centralized states stood in
opposition to the medieval autonomy of classes and land commonly associ-
ated with those classes. The nation-states then became the unique source of
law. National law systems replaced the jus commune as the law of the nation,
with the maxim that “the prince’s pleasure is the law.” The content of the
law, however, continued to be drawn largely from the jus commune, but the
authority for it now rested with the nation-state.

The notion of a national civil law system emerged in France in the six-
teenth century. It was also during the sixteenth century that Parisian French
was made the national language, even though it was spoken by only a minor-
ity of the population of France at the time. Louis XIV’s royal ordonnances
in the seventeenth century also fostered the notion of a national law system
(Glenn, 2000, p. 124).

Napoleonic Code

Prior to the French Revolution, the judiciary was one of the surviving insti-
tutions of feudalism in France. Judicial offices were considered property that
one could buy, sell, or leave to one’s heirs. The judges were an aristocratic
group that sided with the wealthy and powerful in France. Judges frequently
made more law than they interpreted (Merryman, 1985, p. 15). In the decades
before the Revolution, there was an intellectual revolution led by a number
of writers, including Montesquieu and Rousseau, who advocated the doc-
trine of separation of powers within a government. After the French Revolu-
tion, the Napoleonic Code was developed. Two of the key points involved in
drafting the code were reduction of the power of judges and separation of
governmental powers.

In 1804, under the leadership of Napoleon, the code became the world’s
first systemic, rational codification of a national system of law. The code
expressly repealed all prior laws in the areas it covered. Any prior principle of
law that was included in the code was considered to have derived its authority
not from tradition, but from the Code itself. For years after the enactment of
the Napoleonic Code (French Civil Code of 1804), the fiction was maintained
that history was irrelevant to the interpretation and application of the code.
A frequently quoted statement by lawyers at the time was: “I know nothing of
the civil law; I know only the Code Napoleon” (Merryman, 1985, p. 29).

© 2008 by Taylor & Francis Group, LLC



Civil Law Model: The Courts 107

Under the Napoleonic Code, judges were not permitted to interpret the
law. The legislature alone could make laws, and the sole function of the judges
was to apply the law as written by the legislature. The French codifiers sought
to establish an entirely new legal order. As Merryman noted (1985, p. 26), the
ideology of the French codification, though more temperate than that of the
immediate postrevolutionary period, accurately reflected the ideology of the
French Revolution.

German Legal Science

German Allgemeines Landrecht (“general state law”), the law of the Prussian
states, began during the reign of Frederick the Great (1740-1786) but was not
promulgated until 1794 under his successor, Frederick William II. It was to
be enforced wherever it did not conflict with local customs. The code was
adopted by other German states in the nineteenth century and remained in
force until it was replaced by the civil code of the German Empire effected
in 1900.

Throughout the nineteenth century, German legal scholars argued about
the type of national code that should be written and, indeed, whether one
should be written at all. German legal science was primarily the creation
of nineteenth-century German legal scholars and evolved from the ideas of
Friedrich Karl von Savigny (1779-1861), a German jurist and legal scholar
who is considered one of the founders of the influential “historical school” of
jurisprudence. He advocated that the meaning and content of existing bodies
of law be analyzed through research into their historical origins and modes
of transformation. Savigny advocated against following the French codifica-
tion and the secular concept of natural law. According to him, a necessary
first step to codification was a thorough review of the legal order in order to
identify and correctly state the principles in a uniform system of law.

Only with the formation of the German Reich in 1871 was a program of
national codification undertaken. Commissions were established, and, when
the first draft of the code was presented for critical appraisal in 1888, it was
rejected as being too Roman. A second draft was promulgated in 1896 and
went into effect in 1900. As the French sought to establish a new legal code
with no historical basis, the German scholars sought to codify the existing
principles of law into a uniform code.

The German scholars compiled their studies in the Digests (German, Pan-
dekten). The Digests were highly systematic treaties based on principles taken
from Roman law. Their work culminated in the German Civil Code of 1896.
Their methods and concepts were applied to other fields of law and domi-
nated legal scholarship of Germany. The concept of German legal science is
based on the assumption that laws (statutes, regulations, and ordinances) are
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Photo 4-1. City police station in Cozumel, Mexico. Photo by Cliff Roberson

naturally occurring phenomena or data from which the scientist can ascer-
tain inherent principles and relationships, just as mathematicians discover
the laws of mathematics (Merryman, 1985, p. 62). The German Civil Code
has had important influence on the law of other countries, particularly Japan,
Switzerland, and Greece. It has influenced the law of Austria and, in conjunc-
tion with the Swiss Civil Code, that of Russia and the Scandinavian countries,
among others.

Law in Action: The Inquisitorial System of Prosecution

A common comparison between the civil law model and the common
law model is that civil law uses the inquisitorial system whereas com-
mon law uses the accusatorial system. Merryman (1985) contends that
this may be correct from a historical perspective, but is inaccurate and
misleading when applied to present day systems. He notes that civil law
has evolved away from the true inquisitorial system and common law has
moved away from the abuses and excesses of the accusatorial system. The
result is that the two systems are converging from different directions
toward roughly equivalent mixed systems of criminal justice.

The historical characteristics of the inquisitorial system of pros-
ecution include:

© 2008 by Taylor & Francis Group, LLC


http://www.crcnetbase.com/action/showImage?doi=10.1201/b15786-5&iName=master.img-000.jpg&w=299&h=224

Civil Law Model: The Courts 109

An affirmative obligation by the state to carry out policies of criminal
procedure.
An emphasis on publication of written materials compiled through
the trial process by an investigating attorney.
Procedure that is under the control of a judicial officer who is not
neutral but takes the initiative in investigation, and
Concern with enforcing the law by treating the accused as one of the pri-
mary sources of evidence. (Opolot, 1980, p. 21)

A brief comparison between the two systems:

Function Accusatorial System Inquisitorial System

Role of accuser Prosecutor Investigating judge

How truth is determined At trial in a competition From a continuing
between prosecution and investigation with emphasis
defense on screening

Role of judge As a referee As an investigator and fact

finder

Role of defendant Defendant is not expected to  Defendant is expected, but
and has no obligation to not required to cooperate
cooperate

Codes in Civil and Common Law Models

Often civil law is described as “code law,” implying that “codes of law” are
present only in civil law models. This is inaccurate. Attorneys who practice
law in states like California, Florida, New York, and Texas will quickly point
out that most U.S. states have adopted extensive codes of law, such as penal
codes, civil codes, tax codes, vehicle codes, and health and safety codes. In
addition, there is the Uniform Commercial Code, which most states have
adopted, and the federal codes adopted by the U.S. government. The State of
California has more codes of law than any other civil law system.

The conception of what is a code, however, is different in civil law coun-
tries than in common law countries. Subject to some exceptions, when codes
are adopted in a common law system, the code is considered a restatement
of existing principles of law. If there is a problem with the interpretation of
a code provision, common law and other laws are examined for an answer.
In the civil law systems, codes are generally considered the development of a
new subsystem of law; for clarification of problems, the judges should look to
legislative intent. Another important difference is that in civil law countries,
a code is considered a complete statement of the law in an area, whereas in
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common law countries a code is not generally considered a complete body of
law in an area.

Inquisitorial Prosecution

A basic difference between the common law and the civil law models is
the civil law principle that prosecutors must prosecute all crimes that they
believe have been committed. This means that “deals” or “plea bargains” are
not officially sanctioned and are rare. Judges play an active role in shaping
the proceedings; they are responsible for investigating the facts and deciding
whether the defendant is guilty or not. The lawyers play a secondary role,
simply highlighting pieces of evidence that favor their interpretation of the
case. Because there is no inexperienced jury that could be misled, there are
many fewer technical rules for determining what sort of evidence the judge
(and, in more serious cases, two lay jurors) hear. Thus, many advocates for
the civil law model claim the proceeding is much more “truth-oriented”
there is less fighting about what can be considered by the judges, and more
focus on what “actually happened.”

German Civil Law System

To understand the present criminal procedure used in Germany, we need to
look to the former German Democratic Republic (GDR) and how on Reuni-
fication Day, October 3, 1990, the two Germanys became one again.

The basis for Germany’s modern-day statutory criminal law is the Ger-
man Penal Code, which was codified in 1871. Prior to this code, each German
state had its own penal code. When it was adopted, retribution was the domi-
nant philosophy and heavy emphasis was placed upon prevention through
punishment. Satisfaction with the penal code was short-lived, and as early
as 1882 scholars called for reform of criminal sanctions toward an emphasis
on prevention through special deterrence, which emphasizes deterring the
offender, not the offense.

The Penal Code of 1871 was substantially modified in 1920 with the
required provisions to register served sentences, in 1923 by the creation of
a special juvenile criminal law, and in 1924 with the introduction of fines to
replace short-term prison sentences. The Nazi era (1933-1944) introduced
sweeping and harsh reforms with an emphasis upon general deterrence
through extreme severity. These reforms left the basic penal code intact but
introduced punishment on order of the Fiihrer.

After World War IT and while Germany was divided into two sectors, the
new Federal Republic of Germany, created in 1949, made a serious attempt to
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reform the law with the appointment of the “Grand Criminal Law Commis-
sion,” whose membership consisted of legal scholars, practitioners, and poli-
ticians. The Commission created a reform “Draft of a Penal Code.” In 1962
the draft code was not adopted by the Federal Assembly because of its alleged
weakness in formulating a criminal policy with regard to punishments. The
draft was criticized because of its emphasis on punishment and retribution
and its conservative view and rigidity on sexual mores.

After the failure of the first draft, a second reform group was established.
The Special Committee on Criminal Law Reform was comprised of German
and Swiss legal scholars and criminologists. This committee developed the
“Alternative Draft of a Penal Code.” This draft recommended restricting the
application of criminal law to socially harmful conduct and emphasized
restructuring the sanction system to fit the philosophy of rehabilitation.

Criminal law reform introduced reform in partial steps, the main ele-
ments contained in five Criminal Law Reform Acts beginning in 1969. The
Criminal Law Reform Acts emphasized restructuring sentencing to make
sentences more conducive to the rationale of rehabilitation. Many acts were
decriminalized and others redefined with a more practical working defini-
tion. A second major reform consisted of a permanent restriction on short-
term prison sentences and the substitution of fines. Additionally, changes
were introduced in the general law as well as in the alternative sanctions
that could be applied. The German government also passed legislation that
regulated the environment and established new economic, hostage-taking,
and aircraft hijacking crimes.

The Unification Treaty Act of August 31, 1990 (Einigungsvertragsgesetz)
replaced, in large part, the laws of the former German Democratic Repub-
lic (East Germany) with those of the Federal Republic of Germany. Limited
exceptions, however, allowed laws from the former East German penal code
to exist in the former eastern states.

Presently, the Federal Republic of Germany is a federal state created by
the German Federal Constitution. Germany consists of 16 states, each with
its own constitution. The federal government and the states have concurrent
jurisdiction (police powers, cultural issues, local government matters, and
the application of civil and criminal law). Federal laws establish a framework
for the individual states. If any conflict arises between a federal law and that
of a state, the federal law prevails.

Laws are created by the Bundestag, or lower house of the German par-
liament. The upper house (Bundesrat) is a representative body of the states
based on their population. The legal system is guided by federal laws that
apply nationwide. Those specifically applicable to the criminal justice sys-
tem are the Penal Code and the Code of Criminal Procedure. Other laws
that concern the criminal justice system are the Betiibungsmittelgesetz (drug
statutes), the Betiibungsmittel-Verschreibungsverordnung (drug prescription
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regulation), Strassenverkehrsgesetz (traffic laws), and the Gesetz der Ordnung-
swidrigkeiten (laws governing administrative or regulatory offenses).
The levels of courts in Germany that deal with criminal matters are:

Local courts (Amtsgerichte): Local court have jurisdiction in criminal
matters where a punishment of not more than three years’ imprison-
ment can be imposed.

Regional courts (Landgerichte):Both Amtsgerichte and Landgerichte are
courts of first instance. In addition, the regional courts serve as a court
of general appeal (Berufung), along with the higher regional courts.

Higher regional courts (Oberlandesgerichte): Courts of appeal for both
the Amtsgerichte and the Landgerichte; they may also hear cases at
first instance.

Federal High Court (Bundesgerichtshof): Hears appeals on questions of
law; it is divided into various panels.

Federal Constitutional Court (Bundesverfassungsgericht): The highest
court in the land; it considers only cases involving violations of con-
stitutional law. The Court does not serve as a regular court of appeals
from lower courts or the Federal Supreme Courts as a sort of “superap-
pellate court” on any violation of federal laws. Its jurisdiction is focused
only on constitutional issues.

There is separate court for juveniles that has jurisdiction for those per-
sons between 14 and 18 years of age. Young adults between the ages of 18 and
21 may be dealt with in juvenile court and may also be institutionalized in
juvenile facilities up to the age of 25. Juvenile courts use the same penal codes
but employ different sanctions and procedures from those used for adults.

In Germany Is It Illegal to Shoot Down a Passenger
Plane that Is Being Used by Terrorists?

In a 2006 decision the German Federal Constitutional Court struck
down an anti-terrorism provision which empowered the Minister of
Defense to order that a passenger airplane be shot down, if it could be
assumed that the aircraft would be used against the life of others and
if the downing of the plane would be the only means of preventing the
present danger. Under the Court’s reasoning, shooting down a plane
violates the fundamental right to life and the right to dignity enshrined
in the German Constitution. The treatment of the passengers as objects
without proper legal protection is in the Court’s view unconstitutional.
The Court’s decision is interpreted by some scholars as asserting that the
power granted to officials under the law to shoot down planes is unconsti-
tutional. Under this view the dignity of the (innocent) passengers on such
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Photo 4-2. Police information booth in a Mexican City. Photo by Cliff
Roberson

an airplane is violated by the (legal) powers granted to officials under the
law. What makes the law therefore unconstitutional is the content of the
law which is incompatible with the dignity provision. (Lepsius, 2006)

The German court system differs from that of other federal-type govern-
ments, such as the United States, in that all the trial and appellate courts are
state courts while the courts of last resort are federal. All courts may hear
cases based on law enacted on the federal level, though there are some areas
of law over which the states have exclusive control.

A case may be heard for the first time in any of the first three courts,
depending upon the type of offense. It may be taken to one or two more on
appeal or revision on a legal point. Even though all German courts have the
jurisdiction to review the constitutionality of governmental action within
their jurisdiction, only the Federal Constitutional Court may declare national
statutes unconstitutional. The Federal Constitutional Court was provided for
in the German constitution adopted after World War II. The high court was
designed to prevent another Nazi-like administration in which the power
of the federal government was unchecked. While there is limited precedent
for judicial review in German constitutional history, the far-reaching juris-
diction of the Federal Constitutional Court was influenced primarily by the
model of the U.S. Supreme Court and the Austrian Constitutional Court.
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The court is headquartered in Karlsruhe, Baden-Wiirttemberg. It was estab-
lished in 1951.

The Death Penalty in Germany

Was Article 102 of the Grundgesetz (Basic Law), which abolished the
death penalty in Germany, motivated by disgust at the excessive use of
the death penalty in Germany by the National Socialist regime? During
the twelve years of Nazi dictatorship, more than 30,000 death sentences
were handed down — in addition to the mass extermination directed
at “undesirable” populations. German scholars have voiced this opinion
concerning the Parliamentary Council’s 1949 decision to call for the abo-
lition of the death penalty in the Basic Law.

The Federal Constitutional Court has two separate panels (called senates)
of eight judges each, and each senate has jurisdiction over distinct areas of
constitutional law. Judges serve a single, nonrenewable 12-year term. Half the
judges are elected by the Bundesrat (the upper house of the German legisla-
ture), the other half by a special committee of the Bundestag (the lower house).
To be elected, a judge must secure a two-thirds majority of votes cast.

The U.S. Supreme Court accepts fewer than 200 cases a year from thou-
sands of requests for review and hears all of its cases en banc (with all justices
involved). The German Federal Constitutional Court’s workload is about
5,000 cases annually. The Federal Constitutional Court also hears cases by
panels (senates) divided according to subject matter jurisdiction. The Federal
Constitutional Court is not considered an appeals court, but rather a trial
court with first and final competence. Its decisions are binding on state and
federal legislatures and on all other courts.

Anyone claiming an infringement of his or her basic rights may bring
a constitutional complaint. If there is doubt in any trial or appellate court
proceedings as to the constitutionality of a law, the court must stay the pro-
ceedings and forward the question to the Federal Constitutional Court. The
Federal Constitutional Court, unlike the U.S. Supreme Court, may exercise
abstract judicial review. For the U.S. Supreme Court to take a case, there
must be an actual case pending, whereas under abstract judicial review the
federal or a state government or one-third of the members of the Bundestag
may petition the court on the constitutionality of a statute, even before the
statute has taken effect. Most of the cases heard by the court are constitu-
tional complaints by individuals, a form of action that is free of court costs
and does not require counsel.

The classification of crimes in Germany is very similar to that of the
United States. In Germany, criminal offenses are classified as Verbrechen
(felony) and Vergehen (misdemeanor). Less serious offenses have, through
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Figure 4-1. The German court structure.

a lengthy reform process, either been decriminalized, upgraded into misde-
meanors, or reclassified as Ordnungswidrigkeiten (regulatory or administra-
tive offense). Verbrechen denotes an act punishable by a minimum prison
sentence of one year. Vergehen is punishable by a sentence of less than one
year or a fine. Verbrechen comprises serious crimes involving severe injury
or extensive property damage or loss (for instance, homicide, rape, robbery,
arson) while Vergehen applies to offenses such as simple assault, theft, or van-
dalism. Ordnungswidrigkeiten include disturbing the peace, illegal practice
of prostitution, illegal assembly, and possession of materials to make and
distribute forged documents or money.

Age of criminal responsibility in Germany is also very similar to that in
the United States. Persons who commit an offense while under age 14 are not
held criminally liable for their offense. Criminal liability attaches at age 14.

Rights of the Accused in a German Criminal Trial

Prior to and during the trial, the accused has the following rights:
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The suspect has the right to be heard and can request that evidence be
taken before a writ of indictment is issued.

If the suspect is interrogated by police, the suspect must be told of the
charges against him/her.

Once the Public Prosecutor’s Office has completed its inquiry, the writ
of indictment will be communicated to the accused before the court
decides to open the main proceedings.

Counsel for the accused has an absolute right to inspect all evidence
against the accused.

A defendant may plead guilty to a lesser offense. A guilty plea, how-
ever, does not automatically end the trial, and more often than not the court
will review the evidence presented by the prosecutor to determine if it supports
the guilty plea. A guilty plea can be changed at any time, in which case the
court would weigh the evidence presented to it to determine if a change in plea
can be supported. At the district court level, where the defendant can receive
up to a maximum sentence of three years of incarceration, the defendant can
be tried either by a single judge or by a judicial panel consisting of one profes-
sional judge and two lay judges. There is no jury system in German courts.

The accused must be provided with legal representation under the fol-
lowing circumstances: where the defendant is facing a trial in the regional
court or higher regional court; where the defendant is charged with a serious
crime; where the defendant may be prohibited from practicing a profession;
or where the defendant has been incarcerated for at least three months and is
not expected to be released until two weeks prior to the trial.

The defendant may choose up to three attorneys. Legal representation
under these circumstances is compulsory; it is provided by the state if the
defendant cannot afford an attorney. Attorneys are obliged to provide legal ser-
vices for the accused and are paid a fixed salary by the state for their services.

The procedures for bringing an accused to trial are usually initiated by
either the police or the Public Prosecutor’s Office, or both. When sufficient
evidence exists to indicate a criminal offense has occurred, the prosecutor
will initiate an inquiry. If the inquiry suggests that an indictment should be
issued, the prosecutor’s office will issue the indictment. The power to indict
is vested in the Public Prosecutor’s Office. If the prosecutor refuses to indict,
an injured party can turn to the courts to appeal the decision.

The indictment will then be reviewed by the relevant court. If sufficient
grounds to proceed exist, the court moves the case on to the main proceed-
ings. If insufficient evidence exists, the court issues an order refusing to open
the main proceedings.

The Public Prosecutor’s Office is legally obligated to investigate any
criminal offense, providing sufficient evidence exists to support the allega-
tion that a crime has occurred (that is, a police investigation, citizen’s com-
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plaint, or press report). Although in most cases offenses are prosecuted by
the Public Prosecutor’s Office in the court of appropriate jurisdiction, there
are limited exceptions to this rule. For instance, tax authorities may apply
directly to the court to impose fines, bypassing the prosecutor’s office, in
criminal tax offenses.

In some cases, such as libel, slander, trespass, and simple assault and bat-
tery, the injured party may seek an indictment without having to rely on the
prosecutor’s office. The injured party takes the role of the Public Prosecutor’s
Office. If in such cases the prosecutor’s office files an indictment, the injured
party may join the public proceedings as an accessory to the prosecution.
This role grants the injured party specific rights in reviewing defense mate-
rial, calling witnesses, rejecting a judge, and being heard in court.

There are various alternatives to trial which exist for certain cases of
minor offenses, such as when the prosecutor asks for a punishment order to
be granted by the court. This out-of-court settlement occurs when the judge
allows the defendant to make payments or forfeit a driver’s license rather
than face trial. The accused then has the option of refusing the order and
requesting a hearing, at which time the main hearing will resume. The pros-
ecutor can also exercise discretion and drop the charges against the accused
under the following conditions: (1) the suspect’s role is limited and prosecu-
tion serves no public function or interest; (2) the defendant is being tried for
another more serious crime; or (3) in the case of a minor offense, the pros-
ecutor moves for a conditional waiver and the judge and the accused agree
to the conditions and orders which are sufficient to accommodate the public
interest in a prosecution.

At the district court level, a single professional judge will preside. It is also
possible for a professional judge and two lay judges to preside. The votes of lay
judges carry the same weight as those of professional judges. They determine
guilt or innocence as well as the sentence. While a unanimous decision is
not required, a two-thirds majority of judges, both lay and professional, is
necessary for a decision against the accused. Lay judges are chosen by the lay
judge election committee and serve for a period of four years.

In the regional courts, a chamber consisting of three professional judges
and two lay judges hands down decisions concerning serious crimes at first
instance or may rule on appeals against judgments of the judicial panel at
the District Court (Sch'ffengerricht). The Small Criminal Chamber (Kleine
Strafkammer), consisting of one professional judge and two lay judges, makes
the determination in cases involving hearing an appeal of a decision made
by the professional judge. In their appellate function the Criminal Panels of
the Higher Regional Courts sit as panels of three professional judges. If sit-
ting as a court of first instance, the panel sits as a panel of five professional
judges. The Criminal Panels of the Federal Supreme Court are composed of
five professional judges.
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Cases may be filtered out of the system with an informal punishment
order whereby the judge allows the defendant to make payments rather than
face trial. All other cases, even those in which the defendant has made a con-
fession and entered a guilty plea, will be moved to the main hearing for trial.
Plea bargaining, entering a guilty plea in exchange for a lighter sentence,
exists on a very limited basis in Germany.

Principle of Territoriality

The basic principle for determining jurisdiction in criminal matters is that
the authorities and courts of the state or province in which the offense was
committed are competent to investigate and adjudicate it. One interesting
aspect of German law deals with the jurisdiction of German criminal courts.
In most nations, for the criminal courts to have jurisdiction, the offense must
have some connection with the nation: this is the “principle of territoriality.”
The German constitution prohibits the extradition of Germans to foreign
countries. The purpose of this prohibition is not to make Germans immune
from criminal trials for offenses committed abroad but to ensure them a
trial before a German court. In order to achieve this, jurisdiction of German
courts is extended beyond the basic principle of territoriality to include all
offenses committed by Germans, even those committed abroad.

Law in Action: Juries in the Civil Law Model

Civil law countries use juries on a more limited basis and in a differ-
ent manner than juries are used in common law countries. One problem
with using juries in the civil law system is that there is no concept of a
trial as used in the common law countries. The typical proceeding in
a civil law country is actually a series of isolated meetings and written
communications between counsel and the judge (Merryman, 1986, p.
112). Most civil law and socialist law countries use a “mixed bench” in
which the lay judges (functional equivalent to jurors) and professional
judges are combined into a single body (Reichel, 2005, p. 257).

The appointment of assessors was started in the late nineteenth and
early twentieth centuries throughout much of continental Europe as an
attempt to limit the influence of the jury system, which had been intro-
duced in the wave of egalitarian reforms that followed the French Revolu-
tion. The freedom of the nonprofessional jury to determine the guilt of
an accused was so contrary to the civil law tradition of the professional
judge, so the legislatures appointed assessors who would sit and decide
cases alongside professional judges.

In France the jury of nine, which sits only in the assize courts, where
only the most serious crimes are tried, is in reality a group of assessors

© 2008 by Taylor & Francis Group, LLC



Civil Law Model: The Courts 119

POLICIA

Unete a la Nueviianerasidn de 1
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who must decide in conjunction with three professional judges. Juries
may circumvent the judges, as a majority of eight votes is needed for con-
viction, but in practice the judges generally are able to influence the jury
and gain a majority.

In Germany there are Schdffen (lay jurists) who sit with professional
judges to decide the guilt or innocence of the accused. Italy uses a similar
system. (Opolot, 1980, p. 23)

Criminal Justice in France

The French legal system is based on the principal of a unity of the civil and
criminal justice systems, which means that the same court can hear both
criminal and civil cases. The 1992 Penal Code retained the tripartite distinc-
tion of crimes, misdemeanors, and violations, which was first established by
the Penal Code of 1810.

The three basic trial courts in the French criminal justice system are the
police courts, correctional courts, and assize courts. The police courts have
jurisdiction over minor violations of law. Correctional courts have jurisdic-
tion over offenses that can incur a maximum of ten years’ imprisonment.
The assize court has jurisdiction over serious crimes that have possible life
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imprisonment sentences. The assize court sits on an ad hoc basis (not as a
permanent court). Its decisions are permanent and cannot be brought for
appeal.

The Chamber of Correctional Appeals hears appeals of decisions brought
to it by the police and correctional courts. The Criminal Chamber of the
Supreme Court of Appeal oversees the application of law in all courts. It
verifies judicial decisions to ensure that the application of the law and the
resulting sentences are sound, but does not actually hear any cases. Its judges
determine the appropriate application of the law in a case, but do not draw
any conclusions as to the facts of the case.

The Court for Children hears cases involving minors charged with
offenses that would be brought to the police and correctional courts if they
were adults (misdemeanors and violations). The Assize Court for Minors
handles cases involving minors charged with more serious offenses.

The accused in a French criminal court has the right to a self-obtained
lawyer or to a lawyer chosen by the state. The accused also has the right to
appeal the judge’s decision. At appeal, the accused is brought in for tempo-
rary custody under the Chamber of Accusation. The accused has the right
to ask the president of the Chamber of Accusation to suspend any sentence
until a decision is made on the appeal. The accused has the right to the assis-
tance of an attorney.

Generally, the procedure by which a case is brought to court becomes
more elaborate as the seriousness of the crime increases. There are two pro-
cedural stages preceding trial. In the police stage, the police conduct a pre-
liminary investigation under the direction of the public prosecutor. This
process involves a search for the suspect, a hearing of the suspect, and an
observation of the suspect, once arrested. During this investigation, the sus-
pect is kept under observation for 24 hours, which can be lengthened under
authorization of the public prosecutor. Another type of investigation takes
place when the suspect is caught while committing the crime. Police officers
can make observations at the scene of the crime and relate their information
to the public prosecutor.

The judiciary stage can be initiated by either the public minister or the
victim, although the public minister studies the legalities involved in the
charges and prosecutes the suspect. The public minister decides whether the
case should be brought before a judge or disposed of alternatively. The victim
can also initiate prosecution by bringing a civil suit against the suspect, forc-
ing the public prosecutor to take action.

Under the Chamber of Accusation, preparatory instructions for the case
are given to an examining magistrate who has the power to proceed with the
examination of the suspect. (In 1993, the term “accuse” was replaced by the
term “put under examination.”) The magistrates can interrogate, confront,
and bring warrants against the suspect. They can also arrest the suspect and
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bring him or her before judicial authority. Another set of instructions is given
for the bringing of appeals.

The examining magistrate reads the charge and the statement of the
defense. Judges of the correctional court must explain the reasoning for their
decisions. The public minister can also prosecute a suspect. Suspects are not
allowed to plead guilty.

Criminal Justice in Brazil

Brazil is a republic with a federal district (Brasilia) and 27 states. Brazilian
law is divided into civil, commercial, civil procedure, penal, and penal proce-
dure codes and is preceded by a Parte Geral, which is an overview of concepts
and principles derived primarily from legal scholarship. The emphasis of
Brazilian codes is on inclusive definitions, neat conceptual distinctions, and
broad general rules. Lawyers are trained to make the facts fit into conceptual
structures, to preserve rules from exception, and to smooth out the rough
spots (Merryman, 1985, p. 78).

Brazilian crimes are classified, very similar to the United States, as fel-
onies and misdemeanors. Felony offenses include the serious crimes and
misdemeanors, the less serious. The Penal Code applies to persons age 18 or
older. Juvenile offenders between 12 and 17 are subject to juvenile law, the
Statute of Children and Adolescents (1990). Juveniles cannot be sentenced to
imprisonment, but they may be detained in appropriate institutions under
secure training orders.

In Brazil, as in other civil law countries, every crime and penalty must
be embodied in a statute enacted by the legislature. Criminal procedure is
inquisitorial, written rather than oral, and the role of accuser is appropriated
by a public official. Trials are not averted by a plea of guilt. While a confession
can be admitted as evidence, only the court can determine guilt. There is no
formal plea bargaining, but as discussed later there is an informal process.
The accused does not have a right to a public trial as does one in the United
States. Generally, the procedure is restricted to defense counsel, prosecutor,
and magistrate. Cases are normally prepared by a prosecutor (member of
Ministério Publico), but inquests are generally conducted by a police district
officer (delegado de policia), who is a law school graduate and a full-time pub-
lic employee.

In matters involving organized crime, judges are free to seek evidence
themselves and to control the nature and objectives of investigative and
examining phases as well. In other criminal cases, the dossier compiled is
open to inspection by the defense counsel.

Frequently criminal cases are initiated by reports of alleged offenses made
by victims or their representatives to the authorities (police, prosecutors’
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office, or a criminal court). Procedure can also be initiated by persons other
than victims and their representatives. After the initiation of a case, further
action is always determined by the delegado de policia, a judicial police dis-
trict officer. The officer is responsible for ordering investigations, screening
cases subsequent to arrest in order to determine which should be prosecuted
or dropped, notifying defendants of the charges, and setting bail.

Next, the case is forwarded to a prosecutor, who decides whether to
declare a case pending or, if he/she cannot form an opinio delict, requests
more evidence, by returning the file to the delegado. During the phase of
investigation and adjudication (instrugdo criminal) the accused normally
remains free, except in a case of organized crime or where the individual is
“caught in the act.” “Caught in the act” refers to those situations where the
person was committing the crime, had just perpetrated it, was being pursued
by the police, offended the victim or any citizen, or was found close to the
crime scene with incriminating evidence (weapons, stolen property, records,
documents, concrete objects, or circumstances).

Within 24 hours after an arrest, the accused is notified of the reason for
the arrest and the names of the witnesses to the crime. Notification is then
sent to the judge, who may grant pretrial release (liberdade proviséria). If the
judge agrees that the accused was indeed detained for being “in the act,” the
judge will order a trial within 10 to 30 days.

Authorization for police inquests is granted for a period of 10 to 30 days.
In exceptional cases, prosecutors can order searches and evidence gather-
ing without authorization from the court. They must notify the judge and
request confirmation of the procedure within a few hours. Any evidence
obtained illegally may be excluded from the proceedings.

An accused has the following legal rights:

To be informed specifically and clearly of the charges.

To be assisted by family, attorney, or legal aid to advise of arrest.

To assistance, during the preliminary investigation, by a defense attorney
or public defender.

Not to give self-incriminatory evidence.

To request investigation of the facts or circumstances that might estab-
lish innocence.

To declare directly to a judge.

To be informed of the content of the investigation.

To adhere to the constitutional precept of silence, or to declare while not
under oath.

Not to be tortured, or treated in a cruel, inhumane, or degrading manner.

Not to be tried in absentia, except in cases of involvement with organized
crime (still controversial and not universally accepted by judges).

Jury decision by secret ballot.
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In large jurisdictions that have a large number of criminal cases, there
is informal pretrial diversion through bargaining that is unacknowledged
by judges, and worked out between prosecutors and defense attorneys who
plead guilty on behalf of their clients in exchange for a shorter sentence.

The trial process begins when the judge accepts a complaint and fixes
a date for questioning the defendant and ordering her/his notification by a
prosecutor. Trial procedure includes:

Immediately after questioning, or within 3 days, the defendant may sub-
mit written allegation and enlist her/his witnesses.

There is direct examination of witnesses, starting by the state’s witnesses.

Prosecutor or plaintiff may request any sort of inquest they consider
necessary.

Both parties may present evidence at any phase of the criminal process.

If, in view of the evidence presented, the judge is convinced that the defen-
dantis guilty as charged (of an inexcusable crime against life, including induc-
ing/helping another person to commit suicide or abortion), defense counsel
or prosecutor may request the second phase of the case to be handled by a
jury court (tribunal do jiiri), composed of a judge and 21 jurors, chosen from
a yearly revised list of eligible names (300 to 500 in larger jurisdictions).

On the prescribed date for the trial, the state’s witnesses are taken away
to places where they cannot hear the debates, and seven people selected from
the 21 prospective jurors are present, so that a jury or conselho de sentenga
can be formed. Once the jury is formed, jurors cannot communicate to any-
one or express their opinions on the case.

Jurors receive copies of relevant documents, hear state’s witnesses, judge,
defense counsel, plaintiff, prosecutor, and may, if they so wish, question
defense’s witnesses. A verdict is reached after jury deliberation by secret vote
of the majority of jurors.

The role and prestige of prosecutors (promotores de justica) as control
agents has increased enormously since the promulgation of the federal con-
stitution in 1988. They are salaried, full-time federal or state government
employees, organized in a permanent institution professionally structured,
whose essential function is to defend the legal order and the democratic
regime, as well as social and individual interests. In Brazil, compared to
other systems of criminal justice, prosecutors’ functions are reduced. This
is because the screening of cases immediately after arrest and decisions on
which cases should be prosecuted, fixing bail, and notifying defendants
remain the legal prerogatives of the delegados de policia.

Defendants cannot be tried or sentenced without legal representation;
very infrequently (that is, unless they are trained lawyers) defendants are
allowed to represent themselves, provided the magistrate believes their
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defense will be adequate. If the defendant cannot afford an attorney, the
court will appoint a public defender, a full-time government employee who
specializes in representing criminal suspects in need. Public defenders are
members of Defensoria Publica, a professionally structured agency, whose
functions in criminal matters are to sponsor private defense and guarantee
the individual rights of people in detention. Defendants may also be repre-
sented by a private defense attorney.

Brazilian judges are full-time public servants who earn a fixed salary and
benefits. They are members of an institution whose hallmark is uniformity,
differing, thus, from the judiciary mosaic in America, where no two state court
systems are identical, and court names tend to vary regardless of functions.

Summary

There are many legal systems that are classified as civil law systems.

Two major civil law nations, France and Germany developed their legal
systems under vastly different circumstances. The German system is
based on German legal science and the French system is based heavily
upon the ideology that was present during the French Revolution.

One of the first legal codes developed was the Swedish Code, developed in
about 1350.

The introduction of the Napoleonic Code in France is seen as the end of
the movement from tribalism to feudalism to monarchy.

Roman law cannot be traced to a single source. Scholars commonly use
450 BC as the date of its origin.

The civil law model is a composite of several distinct legal traditions,
including Roman law, canon law, commercial law, and legal science.
The revival of Roman law is generally thought to have started in Bologna,
Italy, late in the eleventh century. There was an earlier revival in the

ninth century with the publication of the Basilica.

Roman law is considered by many as the greatest contribution that Rome
made to Western civilization. The Roman way of thinking has influ-
enced both common and civil law lawyers.

Canon law was developed by the Roman Catholic Church and is consid-
ered the second oldest component of the civil law model.

After the French Revolution, the Napoleonic Code was developed. Two
features of it were the reduction in power for judges and the separation
of governmental powers.

German legal science was an attempt to analyze existing bodies of
law through research into their historical origins and modes of
transformation.
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While both common law and civil law systems have codes of law, there are
vast differences between the two types of codes.

The basis for present-day criminal procedure in Germany is the 1871 Ger-
man Penal Code.

Civil law juries are used on a more limited basis and in a different manner
than juries in common law countries.

The three basic trial courts in the French criminal justice system are the
police courts, corrections courts, and the assize courts.

Questions in Review

1. How are juries used differently in civil law systems from common
law systems?

2. Explain the differences between the inquisitorial and accusatory mod-
els of trial procedure.

3. Explain the functions of a French police court.

4. Describe the impact of the French Revolution on present-day criminal
justice procedures in France.

5. What role did German legal science play in the development of the
present criminal procedure in Germany?
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Policing and
Corrections under the
Civil Law Model

Key Terms

Bundegrenzschutz (BGS): Germany’s primary federal police force.
Bundeskriminalamt (BKA): German Federal Crime Investigation Bureau.

Conditional discharge: One form of pretrial diversion used in Germany that
is based on the concept of conditional discharge by which prosecutors may
dismiss a defendant from the criminal proceedings.

Gendarmerie Nationale: French police in rural areas and small towns.

Parole: Conditional release of a prisoner from prison after he or she has
served a portion of his or her sentence.

Plea bargaining: The process by which a defendant and a prosecutor bargain
for a mutually satisfactory disposition of the case.

Probation: A sentence imposed by the court under which the defendant is not
imprisoned as long as he or she maintains a certain standard of behavior.

Rikspolis: The national police force in Sweden.

Introduction

From a historical point of view, the major nations using the civil law model
(e.g., Germany, Spain, and France) have tended to have strong national gov-
ernments when the civil law model was adopted or assumed, whereas the
nations using the common law model have historically been more responsive
to the demands of their citizens and have generally had national governments
whose powers were not absolute. Technically, all nations who have multiple-
force law enforcement agencies have at least one national-level agency with
overlapping authority that transcends the concerns of subordinate govern-
ments, such as the Federal Bureau of Investigation in the United States and
the Royal Canadian Mounted Police in Canada (Reichel, 2005).

Countries that have adopted the common law model tend to favor
decentralized control of police forces, whereas countries that follow the civil
law model tend to favor a centralized model of policing. However, there is
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considerable variation among the centralized police organizations of the
civil law countries. Most civil law nations fall under one of four categories
regarding their police models: (1) complete centralization in one police force;
(2) high centralization, with a small number of national police forces; (3)
regional centralization under federal authority; and (4) decentralized local
policing, with a strong national agency.

Sweden would be an example of a country with a completely centralized
police force. The Rikspolis, the one national police force, is made up of a number
of police authorities, each of which is responsible for policing one of the coun-
ties of the country. The counties are further subdivided into police districts.

France, Italy, and Spain fit into the model of high centralization of police
control with a small number of national police forces. There are two national
police agencies in France: the National Police (Police Nationale) and the
Gendarmerie Nationale. The National Police operates in cities, whereas the
Gendarmerie Nationale polices rural areas and small towns. A third force,
the State Security Police (Compagnies Républicaines de Sécurité), is a part of
the National Police but is organized like a military unit.

Germany’s policing would be considered regional centralization under fed-
eral authority, with the basic policing structure resting on the state or province
police forces. The Belgian police system could be described as decentralized
local policing, with a strong national agency. The Belgian system has a federal
police force, which brings together the former Gendarmerie and the national
criminal investigation unit, and numerous local police forces, each of which is
responsible to a mayor. Belgium’s system of policing is closer to the ones used
in the common law nations than the other civil law centralized systems.

Law Enforcement in France

The responsibility for France’s internal security is assigned to two major
forces, the National Police and the National Gendarmerie. Generally, there
is one police officer for every 229 inhabitants (Das & Palmiotto, 2006). The
advantages of having two major police forces, according to Horton (1995),
are that a nation can use a “divide and conquer” strategy when the quality
of police services or the loyalty of one of the forces is questioned. With two
forces policing each other, there is a better chance of ensuring the civil liber-
ties of the citizens. Horton also notes the ability to transfer cases from one
force to the other when there are complaints against one force. Bayley (1992)
notes that in general there have not been any serious problems encountered
between the two police groups in France, and those encountered pale in
comparison to those in Italy with its five national police forces.

The French national police forces are under authority of France’s Minister
of the Interior. The highest police authority in France is the general director
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of the National Police. There are four major divisions of the National Police.
The Central Division of General Information oversees informational services
concerning political, economic, and social issues. The Central Division of the
City Police supervises law enforcement in cities. The Central Branch of the
Judiciary Police coordinates the search for the most dangerous delinquents
and the investigation of the most serious offenses. The Division of Territory
Surveillance is responsible for state security (Borricand, 2002).

In France, the administrative police generally are responsible for main-
taining peace and order, such as the regulation of traffic. A special squad of
administrative police, the Intervention Group of the State National Police
(Groupe d’Intervention de la Gendarmerie Nationale) was created for anti-
terrorist operations. In addition, municipal police contribute to law enforce-
ment in the municipalities.

The state police force is under the authority of the defense minister. It
fulfills the role of the administrative and judicial police in rural areas. There
are also special customs police who work to control illegal entry of persons
into the country to attack the public order.

The French police have broader investigative powers than U.S. police; how-
ever, France’s Code of Criminal Procedure limits the exercise of these broad
powers to a select group of police: the officers of the Judicial Police (OJPs).
OJPs are designated by ministerial decree from a list of persons declared eli-
gible by statute. The Attorney General may suspend or revoke the designation
if an OJP abuses his or her powers, and certain judges also have disciplinary
powers over OJPs and other members of the police (Frase, 1990).

Policing in France is more closely integrated with the prosecution func-
tion than it is in the United States. The prosecutor is to be notified without
delay when the police learn of an offense, and immediately if it is a “flagrant”
offense. If a prosecutor arrives on the scene, his or her authority supersedes
that of the police officer previously in command. Individual prosecutors have
all the powers of an OJP previously in command and may also order the
police to conduct investigations, whether or not the offense is flagrant. While
the prosecutors rarely take direct charge of an investigation and infrequently
order investigation of facts that the police would not themselves investigate,
the mere possibility of such intervention may serve a valuable function in
checking the power of the police. Since the French prosecutor must be kept
informed, at an early stage, of the existence and progress of the investigation,
the prosecutor has more input into the direction and methods of investiga-
tion (Frase, 1990).

Typical Proceedings in Police Court

The tribunal de police (police court) is presided over by a single
judge, but the court is constituted with the addition of a prosecutor and
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a recording officer (greffier). The judge is a member of the judicial hier-
archy (the tribunal de grande instance) who has been designated to sit
in a lower court (the tribunal d’instance). The prosecutor is a procureur
de la Republique or a deputy procureur (substitut), or a commissaire de
police. The greflier notes by hand what transpires at the hearing and sub-
sequently types it up so that it can be placed in the record (dossier).

The judge, the procureur or the commissaire de police, and the gref-
fier sit together on the bench during a hearing. The judge manages the
hearing, interrogates the defendant (prevenu) (if present) and any civil
party (partie civile) or witness. The dossier recording the investigation is
available on the bench and is consulted by the judge during the hearing.

Law Enforcement in Germany

The Federal Republic of Germany (FRG) is a federation consisting of 16 indi-
vidual states. Germany has a limited federal police force. Basically all police
functions are the responsibility of the state police agencies. Their jurisdic-
tions are strictly divided and autonomous, and almost all police activity takes
place at the local level, or in cases of rural settlements, by the state police.
Administration of the police falls under the control of the state Ministry of
the Interior. The states have jurisdiction for organization and personnel mat-
ters pertaining to the state police forces.

In the study of police structure in Germany, the impact of the Allied
forces who occupied Germany after World War II must be considered. The
Potsdam Agreement of 1945 tasked the Allied forces with the duty of decen-
tralizing, democratizing, and demilitarizing areas of public life in Germany,
including the police. The Allied forces agreed on the need to decentralize
the police, but had different ideas about what constituted decentralization,
and so this was approached differently by the British, French, and Americans
(Reichel, 2005). In addition, there the Soviet Union assumed control over
portions of Germany until the reunification. The British organized the police
in a manner similar to that of the British system, and the police function in
their occupation zone was limited to the maintenance of law and order and
the detection of crime. The traditional administrative functions of the police
in the British zone were transferred to other governmental units. The French,
however, had no problems allowing a centralized control of the police in their
zone. In the American zone, the police retained central police control as an
organizational principle for the communities with populations of fewer than
5,000. In the larger cities, the Americans established police organizations
very similar to those in major U.S. cities, and the mayors were responsible for
supervision of the police forces (Reichel, 2005).
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After the German officials complained that the communal police forces
in small towns were impractical and that the mixture of police structures was
ineffective, in 1950 the Allied High Command allowed state governments to
centralize their police at the state level. The centralization was not completed
until 1975, when the city of Munich eliminated its communal police force.
Today in Germany, policing is essentially a state matter.

The Bundegrenzschutz (BGS) is the primary federal police force. It per-
forms special police duties in the security of the FRG and is under the control
of the federal Ministry of the Interior. The BGS operates nationwide and has
approximately 30,000 sworn officers. Duties of the BGS include providing
protection of the borders of the FRG; railway policing; security of air traffic;
protection of federal institutions and federal ministries; and police duties in
periods of emergency

There is, within the federal police, the Federal Crime Investigation
Bureau (Bundeskriminalamt or BKA). The primary duties of the BKA are
to act as a central clearinghouse for information and communications of all
federal police forces and to combat crime through such means as collection
and analysis of police intelligence, compilation of statistics, research, iden-
tification, and forensic science laboratory services. The BKA also conducts
limited investigations in specific areas (for example, counterfeiting, drugs,
arms and explosives, and if there are international aspects to the case, ter-
rorism and political crimes). They may be ordered or requested to conduct
investigations to aid local authorities

The state ministers of the interior have adopted a joint security program
that provides for a relatively uniform state police organization throughout
the states. The chief executive is the minister of the interior of the state. There
is a crime investigating office in each state, which serves the same function
at the state level that the Federal Crime Investigating Office serves at the fed-
eral level. Each state has the following police components: uniformed police,
including special emergency units such as those for crowd or riot control,
as well as marine police units responsible for policing rivers, harbors, and
coastal areas; a detective branch or criminal police, which carries out crimi-
nal investigations, except for special investigations, at the local level; and a
police academy.

The police academy, river police office, central crime investigation office,
telecommunications center, payments office, and mobile police fall within
the state police administrative structure, but outside the immediate chain
of command. The police directorate is at the lower level and consists of uni-
formed officers and the detective branch. This is directed by the common
chief officer, who maintains a central command and control function. At the
higher level is the district police department, which is responsible for several
police directorates as well as for specialized functions such as special opera-
tional units, motorway police stations, and the forensic laboratory.

© 2008 by Taylor & Francis Group, LLC



132 An Introduction to Comparative Legal Models of Criminal Justice

Law Enforcement in Brazil

Brazil is a republic composed of a federal district (Brasilia, capital of the
union) and 27 states. Brazilian police forces are organized at federal, state,
and municipal levels. Most of Brazil’s law enforcement officers are members
of the military police, whose units are commanded at the state level. While
the Brazilian police force has historically been linked to the armed forces
and to the ideological tendencies of the administration in power, the military
police have operated independently of the armed forces since 1988.

During the period from 1964 to about 1985, the police were used mainly
as an instrument of political repression. Since 1985, the police have been
used primarily to combat crime. Under the Federal Constitution of 1988,
law enforcement on the streets is assigned to the military police. There are
also state troopers, who are part of the military police and are responsible for
patrolling state highways (Das & Palmiotto, 2006).

Violence and corruption among police are serious concerns in Brazil,
exacerbated by low wages and educational attainment. Each year police in
Sao Paulo and Rio de Janeiro are implicated in hundreds of extrajudicial
killings as well as in drug trafficking, kidnapping, theft, and other crimes.
Attempts at reform have been frustrated by the sheer number of such inci-
dents and by frequent conflicts between police agencies (Brazil, 2007).

The federal police, within the federal jurisdiction, report to the Minis-
try of Justice, and their jurisdiction is nationwide. A primary mission of the
federal police is to detect criminal offenses against the political and social
order and against the goods, services, and interests of the federal govern-
ment, its autonomous bodies, and public enterprises, as well as other offenses
with interstate or international repercussions. They are also responsible for
prevention and control of illicit trafficking in narcotics and other illegal
drugs, contraband, and of attempts to evade the maritime, air, and border
police and federal police enforcement.

The state police are divided into civil police and military police. The
military police perform typical civil police duties. The military police are
not an internal force of the national military. They have retained the military
police name, which was given to them when the force was created in 1977 by
a military-led national government.

The military police are responsible for actual policing and preservation
of public order. Their primary mission is daily patrols and the pursuit of
criminals. Both the civil and military state police report to the governors of
the states, the Federal District, and the territories. In each state, the chief of
police is the secretary of public security, who directly assists the governor
and is responsible for any acts of law enforcement and crime prevention in
the course of duty.
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The civil police function as state judicial police and investigate criminal
offenses, with the exception of military offenses and those offenses under the
jurisdiction of the federal police.

State Police Special Operations Battalion

In October 2007, a new movie opened in Rio de Janeiro: Tropa de
Elite (“Elite Squad”). The movie is about the Brazilian State Police Special
Operations Battalion, known as BOPE, during a crime sweep in Rio in
2005. This is one of the most popular movies that has played in Brazil.
The BOPE attempted unsuccessfully to keep it out of the theaters.

The BOPE has approximately 400 members. Its members wear a badge
that has a skull and crossed pistols. At one time it had a reputation as an
honest haven for honest cops in Rio. According to the New York Times,
that reputation for being incorruptible is fading.

According to the Times, the film traces the true story of Operation
Holiness, in which BOPE was tasked with making the area safe for a brief
visit by Pope John Paul IT in 1997, and continues covering their activities
until 2005. It was alleged that during the four-month period prior to the
pope’s visit, the BOPE killed about 30 people in an effort to exterminate a
drug gang working in a favela (slum) near the home of Rio’s archbishop.
A spokesman for the movie stated, “The police have forgotten their main
mission and are fighting a private war against drug traffickers.” (Barrion-
uevo, 2007, p. 3)

Corrections under the Civil Law Model

It is often stated that we can assess the quality of justice in a country by
looking at the treatment reserved for offenders. Differences in sentencing
practices reveal meaningful information about a nation’s visions of social
inclusion and social control (Garland, 2001). Punishment is an excellent
area for comparative research because it provides us with a look at what the
nation aims to achieve by the imposition of it (Pakes, 2004). Criminal justice
systems react differently to similar crimes. One factor influencing this dif-
ference is based on how each nation perceived the seriousness of offenses
and the perceived severity of the various types of punishment. According to
Labardini (2005), countries with a common law legal tradition seem to allow
for nominally harsher penalties than do civil law countries.

According to Nestler (2003), sentencing in Germany indicates that the
German approach to sentencing is far less punitive than in the United States,
although both countries belong to the so-called Western world and have
rather similar political and economic structures. Nestler indicates that the
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motives by which sentencing is driven in Germany are primarily retribution,
deterrence, a little bit of rehabilitation, and a lot of pragmatism.

In Germany, sentences are handed down either by the single professional
judge or by the judicial panel. There must be at least a two-thirds majority
vote to determine the sentence. During a punishment hearing, information
is collected by the presiding judge about the defendant’s personal life, prob-
lems, and financial means. If deemed necessary by the court, a psychological
or psychiatric evaluation may be conducted to aid the court in the deter-
mination of guilt or innocence as well as the sentence and placement of the
accused. An aide to the court, the Gerichtshilfe, will conduct an examination
of the individual’s personality, home environment, and school or work per-
formance to make recommendations to the court on the appropriate adjudi-
cation and disposition. Criminal responsibility can be mitigated as a result of
the mental state of the offender. This may include acts committed under the
influence of alcohol or drugs. The introduction of legal reform has provided
other types of penalties, such as the suspended sentence, Weisungen (instruc-
tions), Auflagen (orders), declaration of guilt without imposition of sentence,
community service, and probation.

In France, the sentence is determined by the judge. The judge who sets the
punishment also decides how the punishment will be carried out. The accused,
the victim, and the public minister can express their opinions during the sen-
tencing process. Expert witnesses, such as psychiatrists, have great influence.
The French courts will generally abide by the conclusions of expert witnesses.

In Brazil, the judge may discharge a defendant and hold the execution of
his or her penalty in abeyance upon good behavior (suspensdo condicional
da pena).

Photo 5-1. A prison near Madrid, Spain. Photo by Cliff Roberson
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Pre-trial Diversion

One form of pre-trial diversion used in Germany is based on the concept of
conditional discharge, by which prosecutors may dismiss a defendant from
the criminal proceedings. Although unconditional discharge has a long tra-
dition in Germany, the first provisions having been enacted in 1924, condi-
tional discharge is an offspring of the reform movement of the 1970s. At that
time courts needed relief from their high caseload. The solution was a proce-
dural decriminalization through a transfer of parts of the courts’ sentencing
power to the public prosecutor (Meier, 2004).

Conditional discharge is provided for in para. 153a, section one of the
German Criminal Procedure Statute (StPO), which provides that the pub-
lic prosecutor has the power to stop the proceedings and dismiss the defen-
dant if the defendant fulfills the orders and instructions imposed upon him
within a given time period, usually six months. The option depends upon the
defendant’s and the trial judge’s consent. The public prosecutor may choose
this option if the defendant is charged with a misdemeanor, which means
an offense with a minimum sentence of less than one year’s imprisonment,
and if the severity of the offender’s guilt does not require a formal charge.
While the ranges of the orders and instructions that may be imposed upon
the offender are unlimited, the law states that the offender can be obliged
to do the following: make restitution for the damage caused by the offense;
make a payment to a charitable organization or to the state; do community
service; pay maintenance claims; engage in victim-offender mediation; or
participate in seminars for offenders.

In Germany, other diversion programs exist for cases of minor offenses,
such as when the prosecutor asks for a punishment order to be granted by the
court. This out-of-court settlement occurs when the judge allows the defen-
dant to make payments or forfeit a driver’s license rather than face trial. In
the case of a minor offense, the prosecutor moves for a conditional waiver,
and the judge and the accused must agree to the conditions and orders that
are sufficient to accommodate the public interest in a prosecution.

In Brazil, pre-trial diversion is available. It is obtained by a meeting of
the opposing parties in a case with a judicial officer, for the purpose of stipu-
lating matters of agreement. It is not required to file a motion for diversion.
During the period of diversion, the trial dossiers compiled on a case remain
permanently open to inspection by counsel and prosecution alike. In juris-
dictions with a large criminal caseload, there is an undetermined amount of
pre-trial diversion through bargaining that is not acknowledged by judges,
and worked out between prosecutors and defense attorneys who plead their
clients guilty in exchange for a shorter sentence. In recent years, there has
been an increasing amount of diversion (that is, formal halting or suspending
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of traditional criminal proceedings), involving counseling, tutoring, crisis
intervention, job assistance, and guidance with school and family problems.

Plea Bargaining

Civil law systems are ideologically opposed to plea bargaining because it is
seen as inconsistent with a judge’s duty to determine guilt and to apply the
law uniformly to all offenders (Pizzi, 1993, p. 1361). At one time plea bargain-
ing was considered impossible to contemplate in a civil law country because
it undercuts a judge’s obligation to determine the truth about the charges
(whether or not the defendant confesses to the crime), and also because plea
bargaining has the potential to introduce varying sentences between defen-
dants charged with the same crime. The civil law tradition also emphasizes
the need for uniformity and verdicts that are fully explicable under appli-
cable law.

In the 1980s, many scholars reported admiringly that the German system
has successfully avoided any form or analogue of plea bargaining in its pro-
cedures for cases of serious crimes. Another group stated that in France plea
bargaining was virtually nonexistent. To these French and German scholars,
the very idea of commercialized justice was abhorrent to civil law legal tra-
dition (Pizzi, 1993). But, according to Pizzi (1993), informal forms of plea
bargaining, usually between the judge and defense counsel, have emerged in
both Germany and France. Pizzi states that such plea bargaining has become
a problem that is defended by practitioners and condemned by scholars.

According to Langer (2004), in Germany and France, the influence of
U.S. plea bargaining is undeniable. Each jurisdiction has adopted a form of
plea bargaining that contains substantial differences from the U.S. model,
either because of decisions by the legal reformers in each jurisdiction or
because of structural differences between U.S. criminal procedure and the
criminal procedures of the civil law tradition. Not only has each adopted a
version of plea bargaining different from the U.S. model, but also, each one
of these jurisdictions has adopted forms of plea bargaining different from
one another. The German and French plea bargains differ substantially from
each other because of decisions by legal reformers in each country, the differ-
ing ways in which the practice has been introduced, and the resistance it has
generated (Langer, 2004).

According to Canivet (2003), the French Department of Justice has one
form of plea bargaining with a project called “appearance in court on a
previous recognition of guilt” (comparution sur reconnaissance préalable de
culpabilité). That procedure will apply to any person who admits to having
committed a crime punishable by five years’ imprisonment at the most, and
will result in a deal on sentencing that will be approved by the judge, and that
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will lead to a sentence of no more than six months’ imprisonment without
parole. According to Canivet, the French simply transplanted plea bargain-
ing into their legal culture only for its virtue of efficiency, without any effort
to adapt its underlying philosophy to their cultural background. He indicates
that under the economic theory of law, plea bargaining is a win-win contract
and a rational allocation of resources between the parties. The rationale is
that since each criminal trial is uncertain in its result, the rational accused
is induced to avoid a trial where he could be sentenced to a harsher penalty
than the one he deserves, and the prosecutor is induced to avoid a long and
costly trial that could result in too light a sentence or in an acquittal. After
the defense lawyer and the prosecutor agree, the parties follow a more or less
informal procedure sealed by a written agreement approved by a judge in
open court, on a lesser sentence than the maximal penalty provided for by
the law, in exchange for relinquishment by the accused of his right to trial
and to due process of law.

Canivet describes the dominant penal philosophy in France as very dis-
trustful of the economic and utilitarian model of sentencing in the common
law. In France’s legal culture, individual rights normally are not legal titles
that can be disposed of freely by their holders. The right to a fair trial and the
right of due process are absolute and inalienable; they cannot be negotiated
or traded oft, whatever the anticipated benefit for their holder or for third
parties. Canivet argues that the French ignored this philosophy when they
transplanted plea bargaining into their system.

According to Turner (2006), as late as 1979, Germany could still be con-
sidered asa “land without plea bargaining.” Since then, however, plea bargain-
ing has grown rapidly in Germany, largely unnoticed at first and much more
open since the 1990s. In 1986 a study found that plea bargaining occurred
almost exclusively in white-collar and drug cases; by 2007, it also happened
frequently in sexual violence, organized crime, and corruption cases, and
less often in homicide cases.

The practice of plea bargaining in Germany developed organically, with-
out direction from any written rule change or centrally established policy.
Judges and prosecutors were looking to save time and resources as their case-
loads grew and became more complex, and defendants were looking for more
certainty and a sentence reduction for their cooperation. In the absence of
legislative guidance, trial judges were relatively free to define their own role
in the process. The higher courts stepped in occasionally, but even when they
did so, they established only very broad limits on plea negotiations.

Germany’s model of plea bargaining entrusts the judge with the duty to
ensure the fairness and accuracy of plea bargaining. The judges act as both
a party to and a supervisor of plea negotiations. This proactive approach
is in large part a function of Germany’s inquisitorial tradition, which
entrusts judges with the primary responsibility to discover and verify
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the substantive truth of the case. Active involvement in the plea nego-
tiations allows judges to fulfill that responsibility in the context of plea
bargaining, and helps ensure that the plea bargains are fair and consistent
with the true facts of the case.

Judges in Germany also have substantial control over the charges filed,
which makes them an indispensable part of the plea bargaining process.
When the charges do not adequately reflect the underlying events, judges
can, after giving notice, convict the defendant on different charges. The
judge can, pursuant to a plea bargain, also change the charges. Similarly,
judges decide whether charges should be dismissed once the formal accusa-
tion has been filed, and their approval is often needed for a prosecutor to
decline to file charges. In deciding whether to adjust or dismiss charges,
judges can probe into the relevant facts on their own initiative, going
beyond the investigative file compiled by the police and presented by the
prosecution.

German judges also have broad discretion over the defendant’s sentence.
Sentencing and trial form part of a unitary proceeding in Germany. The
court deliberates on punishment and sentence at the same time, and in the
mixed court, which hears more serious criminal cases, lay and professional
judges deliberate together. At the end of trial, the judgment must describe
in detail “how the court evaluates the evidence and which facts it finds to be
true.” It must also provide reasons for the punishment imposed, but the law
imposes relatively few limits on the court’s sentencing discretion.

For the most part, informal plea bargaining is based on the amount of
discretion that the judge or the prosecutor has. With the civil law tradition of
compulsory prosecution that stems from the concern that broad prosecuto-
rial discretion would lead inevitably to local differences in the enforcement
of the criminal law, civil law prosecutors have traditionally had only limited
discretion. In the common law systems, in contrast, prosecutorial discretion
is seen as part of a political tradition that is built on a preference for local
control over political power and on an aversion to strong centralized govern-
mental authority and power (Pizzi, 1993).

In Brazil there is no explicit plea or sentencing bargaining. There is, how-
ever, a functional equivalent. Brazilian courts use it to manage their caseload
without giving every defendant a full-blown investigation and adjudication
of his or her case. It is like pretrial diversion, except that charges are not
dropped (as occurs in pretrial diversion programs in the United States), and
like probation, except that there are no probation officers involved.

Confinement

In France, there are five types of penal institutions:
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Central houses receive offenders who have been sentenced to more than
one year in prison.

Detention centers can also receive offenders with long sentences, but are
oriented toward the resocialization of offenders.

Stop houses receive offenders with less than a one-year sentence.

Penitentiary centers are a hybrid of stop houses and central houses and
receive offenders with both long and short sentences.

Semi-liberty centers house offenders who can be released for short peri-
ods of time to go to work, school, or professional training, or undergo
medical treatment.

In France, prison administration is under the minister of justice and con-
sists of the central administration service and exterior services. The prison
central administration service is headquartered in Paris. Prison exterior ser-
vices operate at both regional and local levels, along four areas of interest: the
application of judicial decisions, reintegration, human resources, and gen-
eral administration. Inmates in the French prisons are not obligated to work,
although in principle, prisons are obligated to provide work for inmates to
do. About 40% of the prisoners are provided with paid work.

In Germany, prisons are administered only at the state level. There are nei-
ther federal prisons nor private prisons. The German institutions are classified
as either open or closed institutions. Open institutions are characterized by
minimal restrictions and lack of high-security walls, fences, or armed guards
at the perimeter. Open institutions house nonviolent offenders with relatively
short sentences. Closed institutions are characterized by high security at the
perimeter as well as within the institutions. However, in closed institutions it
is not uncommon to find low-security tracts, particularly in women’s prisons,
where young mothers are often allowed to keep their children with them in
the prison until the child reaches a designated age. There are about 25 open
institutions and 200 closed institutions (Aronowitz, 2002).

In Brazil, the maximum period of incarceration is 30 years. The penal-
ties vary considerably, pending on the seriousness and circumstances of the
offense, and the personality and behavior of the offender. Most offenses are
punishable with prison sentences.

Probation

The Boston shoemaker John Augustus is credited by many with being the
founder of the concept of probation as a substitute for imprisonment. The first
legislation in Massachusetts that formally established probation was in 1878.
Probation developed in England in a similar manner to that in the United
States. In fact, many credit Matthew Hill, an English court reporter, with the
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development of the concept of probation. In 1841, Hill would identify juve-
nile offenders whom he considered not wholly corrupt and hand them over
to English citizens willing to act as guardians (Reichel, 2005). Whether Hill
or Augustus should be credited with the development of probation, it is clear
that the concept developed in a common law country. The civil law countries
lagged behind in utilizing probation by at least 40 years.

France was the first civil law country in Europe to utilize probation. While
alaw was enacted in France in 1891 which contained aspects of probation, not
until 1958 did the French allow for a formal sentence of supervised probation
(Reichel, 2005). By 1891, Switzerland was using a form of probation.

Probation in Germany started as a form of conditional pardon. One
method used in Germany to reduce the number of prisoners is the suspension
of prison sentences. Suspended sentences were first introduced to German
law in 1953. After the first experiences were quite encouraging, their scope
was considerably enlarged in the reform period of 1969-1974 and once again
in 1986. Today, suspension is possible with sentences of up to two years. The
requirements that must be met if a prison sentence is to be suspended vary
depending on the duration of the reference prison sentence (Nestler, 2003).

In the Brazilian penal system of justice, probation is a component in the
administration of justice embodied by an agency or organization in charge
of running the process, including the preparation of reports for the courts,
or supervision of probationers by probation officers. Probation in Brazil is
known as suspensdo condicional da pena, a suspension of the penalty based
on testing of the conduct of the accused, a benefit subject to the defendant’s
admitting the charges. The penalty must not exceed two years’ imprisonment
and it can be suspended for a maximum of two to four years, provided the
convict is not guilty of a serious crime.

Parole

In France first-time offenders usually are paroled after serving one-half of
their sentences; recidivists are eligible for parole after a longer period of
imprisonment. In 2002 a formal system for dealing with the early release of
prisoners on grounds of ill health was introduced in France (Steiner, 2003).
In the five years following its enactment, the legislation had been applied suc-
cessfully in cases of seriously ill and elderly prisoners.

In France, prisoners may also apply for a remission of a sentence. French
inmates can apply for early release to the Penalty Application Commis-
sion. The reduction cannot exceed three months per year of incarceration
and seven days per month for incarceration over one year. Time reduction is
also permitted if the French inmate passes an academic exam or completes
university or professional studies. However, this form of reduction cannot
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exceed two months per year of incarceration. French prisoners with life sen-
tences can also obtain parole. The total reduction of sentence cannot exceed
20 days or a month per year of incarceration.

Germany has a formal program for parole. In cases where a determinate
sentence has been imposed, conditional release for good behavior may be
granted a German inmate who has served two-thirds of the sentence. In spe-
cial cases in Germany, an individual may be released after half the sentence
is served. In Germany, punishment of life without the possibility of parole
is not permitted. When an individual has received a life sentence, the court
may consider conditional release after the individual has served at least 15
years. Supervisory assistance in the form of a parole officer is available to
inmates released early from prison.

Prisoners in Brazil who have served at least one-third of their maximum
sentence or made restitution for the loss or damage caused may be granted
parole. Parolees, until a final discharge is granted, must sustain good behav-
ior and remain under the supervision of an institution or agency approved by
the court. As with probation, the power to grant parole is held by the courts.

Death Penalty

The death penalty has been increasingly banished throughout the world.
According to Amnesty International, a total of 118 countries have abolished
the death penalty in law or practice, and only 78 countries and territories
retain and use the death penalty; however, the number of countries actually
executing prisoners in any one year is much smaller. In fact, in the decade
1995-2005, three countries a year on average abolished the death penalty for
all crimes (Labardini, 2005)

The Western country where the death penalty is most widely accepted
and used is the United States. Even there, however, the death penalty has had
a checkered career. The death penalty was outlawed in Germany on May 23,
1949, by Article 102 of the Grundgesetz (Constitution) of the Federal Republic
of Germany. In France, the death penalty was repealed by the law on October
9, 1981. In Brazil, the death penalty has been abolished for ordinary crimes
and is permitted only in case of war declared by Congress and as a response
to aggression by a foreign nation.

Fines

According to Meier (2004), in Germany fines have proved to be very efficient
in reducing the number of imprisoned offenders, and a provision in the Penal
Code establishes the priority of fines over short-term prison sentences. This
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provision is the result of the reform movement of the late 1960s and early 1970s
and is grounded in the widespread belief that short-term prison sentences have
more disadvantages than advantages because they take the offender from his
social setting and commit him to an institution where he has contacts with
other offenders; moreover, the time they spend in prison is too short to stabi-
lize them socially and offer them help they may need. Fines are also used in
France and appear to be the most popular punishment there.

Summary

The major nations using the civil law model (e.g., Germany, Spain, and
France) have tended to have strong national governments when the civil
law model was adapted or assumed, whereas the nations using the com-
mon law model have historically been more responsive to the demands
of their citizens and have generally had national governments whose
powers were not absolute.

Countries that have adopted the common law model tend to favor decen-
tralized control of police forces.

Those countries that follow the civil law model tend to favor a centralized
model of policing. However, there is considerable variation among the
centralized police organizations of the civil law countries.

Most civil law nations fall under one of four categories regarding their
police models: (1) complete centralization in one police force; (2)
high centralization, with a small number of national police forces; (3)
regional centralization under federal authority; and (4) decentralized
local policing, with a strong national agency.

The responsibility for France’s internal security is assigned to two
major forces, the National Police (Police Nationale) and the National
Gendarmerie.

The French National Police forces are under authority of France’s Minister
of the Interior. Highest police authority in France is the general direc-
tor of the National Police.

French policing is more closely integrated with the prosecution function
than in the United States.

Germany’s policing is considered regional centralization under federal
authority, with the basic policing structure resting on the state or prov-
ince police forces.

Germany has a limited federal police force. Basically, all police functions
are the responsibility of the state police agencies.

Brazilian police forces are organized at federal, state, and municipal levels.
Most of Brazil’s law enforcement officers are members of the military
police, whose units are commanded at the state level.
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Sentencing in Germany indicates that the German approach to sentencing
is far less punitive than in the United States.

In Germany, sentences are handed down either by the single professional
judge or by a judicial panel.

In France, the sentence is determined by the judge. The judge who sets the
punishment also decides how the punishment will be carried out. The
accused, the victim, and the public minister can express their opinions
during the sentencing process.

At one time plea bargaining was considered impossible to contemplate in
a civil law country because it undercuts a judge’s obligation to deter-
mine the truth about the charges (whether or not the defendant con-
fesses to the crime), and also because plea bargaining has the potential
to introduce varying sentences between defendants charged with the
same crime.

The civil law countries lagged behind in utilizing probation by at least
40 years.

France was the first civil law country in Europe to utilize probation.

Probation in Germany started as a form of conditional pardon. One
method used in Germany to reduce the number of prisoners is the sus-
pension of prison sentences.

Questions in Review

1. Why are punishments in civil law courts generally considered less puni-
tive than sentences handed down in U.S. courts for similar offenses?

2. What are the key differences between police departments in civil law
countries and those in common law countries?

3. Should all countries eliminate the death penalty?

4. In many U.S. states, life imprisonment without the possibility of parole
is a permissible punishment. In many civil law countries, it is not a per-
missible punishment. Which side do you support? Why?

5. German and French courts appear to rely more on the recommenda-
tions of medical experts in formulating an appropriate sentence than
do the court in the United States. Which do you think is the better
practice? Why?
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The Islamic Law
Model: The Courts

Key Terms

Hudud crimes: Crimes against God. They include defamation, denunciation
of Islam, theft, banditry, defamation, drinking alcohol, apostasy (turning
away from Islam), and sexual offenses such as sodomy and adultery.

Qadi: A judge.

Qisas crimes: Crimes against private persons. These crimes are more serious
than ta’zir crimes, but not as serious as hudud crimes.

Qur’an: The holy text of Islam and literally means “reading.” The highest
source of Islamic jurisprudence.

Secular law: Law that does not pertain to religion or to any religious body.

Shari’ah: A body of rules of conduct that was revealed by God to the Prophet
Muhammad and recorded in the Qur’an, whereby people are directed to lead
their lives.

Ta’zir crimes: The least serious crimes in Islamic penal law.

Unzil: Refers to that which descended from Heaven.

Introduction

The legal tradition of Islamic law rests on the teachings of the Prophet
Muhammad. The most difficult feature of Islamic law for most Westerners
to grasp is that no separation exists between church and state. The religion of
Islam and the government are one (Wiechman et al., 1996).

The first two models of law that we have studied, common law and civil law,
are considered secular in nature. Neither of them claims to have any force of
religion behind it. Sacred law legal tradition is law that is based on some sacred
text or body of religious doctrine. Islamic law clearly falls in that category.

When the Islamic legal model is discussed, we tend to think of countries
in the Middle East and North Africa as the major Islamic law countries. The
American naval historian A. T. Maham is credited with first using the term
“Middle East” in 1902. At the time he was referring to the region around the
Persian Gulf. The term was later used in the British House of Lords in 1911 by
Lord Curzon during a discussion of the state of affairs in Persia and Turkey.
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Today, the nations that embrace the Islamic legal model are fragments that
have formed from the universal Muslim community that was first formed
about 1,400 years ago (Opolot, 1980).

The countries that have majority Muslim populations have adopted diverse
legal systems. Those that were once English colonies (Bangladesh, Jordan, and
some of the Persian Gulf states) generally accepted common law systems. Those
that were once under French colonial influence (countries of the Maghreb and
other parts of North Africa, including Egypt, as well as Syria and Iraq) gen-
erally adopted civil law systems. A third group of countries retained or later
adopted Islamic law — called the shariah — with few or no reforms (Saudi
Arabia and Iran). While the last shah had reformed a large amount of the law
in Iran, building on previous colonial laws, common law concepts were almost
totally replaced following the Islamic revolution in that country in 1979.

Although Islamic law is used, at least in part, in 53 Muslim countries and
a number of non-Muslim countries, such as India, only a few countries apply
traditional Islamic criminal law. And most of those, for instance Iran and
Sudan, have systems that are blended with the civil or common law model.
Saudi Arabia has applied Islamic criminal law in its traditional form since it
was founded in 1927 (Esmaeili & Gans, 2000).

The Muslim system of criminal justice evolved from the justice initiated
by the Prophet Mohammed. In the United States, the separation of church
and state is a constitutional requirement. In those countries using the Islamic
law model, the administration of criminal justice is so interwoven with reli-
gion and Muslim society that it cannot be studied without some understand-
ing of the religion and the way of life it entails.

Muslims believe that Muhammad was the most perfect of God’s crea-
tures. While he was not divine, he was not just a man among men but “like
a ruby among ordinary stones.” The ethical teachings of Islam are rooted
in the Qurian and the model of perfect ethical character, Muhammad. The
virtues that characterize him are humility and poverty, magnanimity and
nobility, and sincerity and truthfulness. Muhammad loved spiritual poverty
and was also close to the economically poor, living very simply even after he
had become “the ruler of a whole world.” He was always severe with himself
and emphasized that, if exertion in the path of God (al-jihad, commonly
translated “holy war”) can sometimes mean fighting to preserve one’s life
and religion, the greater jihad is to fight against the dispersing tendencies of
the concupiscent soul.

Islam has used these virtues as models and sources of inspiration for all
Muslims, and they have been applied on many levels, from the most outward
to the most inward. The great classical texts of Islamic ethics, such as those
of al-Qushayri and al-Ghazali, which are still widely read, are expositions of
ethical and spiritual virtues that all Muslims believe the Prophet possessed
on the highest level.
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Muhammed

The Prophet Muhammad (also spelled Mohammed) was born in 570
AD in Mecca, in present-day Saudi Arabia, and died on June 8, 632. His
full name is Abu al-Qasim Muhammad ibn ‘Abd Allah ibn ‘Abd al-Mut-
talib ibn Hashim. He is considered the founder of the religion of Islam.
His name is invoked in reverence several billion times every day. Yet
Muhammad has been one of the most reviled figures in the history of the
world since the seventh century. He is the only founder of a major world
religion who lived in the full light of history and about whom there are
numerous records in historical texts, although like other premodern his-
torical figures, not every detail of his life is known.

Although the Qur'an is considered by Muslims to be the word of God
and not that of Muhammad, it nevertheless reveals the most essential aspects
associated with the Prophet. There are also the sayings of Muhammad him-
self (the hadith) and accounts by his followers of his actions (the sunnah).

Muhammad is considered the ultimate prophet of Islam and a mes-
senger from God. His father died before he was born and his mother died
when he was five years old. He was raised by his uncle. Muhammad was
known for his handsome features, uprightness, intelligence, charity, and
knowledge of the environment surrounding him.

As a young boy he traveled with his uncle in a merchants’ caravan to
Syria, and some years afterward he made the same journey in the ser-
vice of a wealthy widow named Khadijah. She was pleased with the way
he transacted her business, and the report of his behavior, which she
received from her servant who had accompanied him. Soon afterward
they married, though she was 15 years older than he was. Their marriage
lasted until her death 26 years later. After her death, he took other wives,
but he always mentioned her with the greatest love and reverence. The
marriage gave him wealth and rank among the notables of Mecca, while
his conduct earned him the surname al-Amin, “the trustworthy.”

It was his practice to retire often to a cave in the desert for meditation.
His usual month for retreat was Ramadan (the month of heat). It was
there, one night toward the end of his quiet month, that he claimed the
first revelation came to him when he was 40 years old.

He claimed that he heard a voice say: “Read!” He said: “I cannot read.”
The voice again said: “Read!” He said: “I cannot read.” A third time the
voice, more terrible, commanded: “Read!” He said: “What can I read?”
The voice said:

“Read: In the name of thy Lord Who createth.
“Createth man from a clot.

“Read: And it is thy Lord the Most Bountiful
“Who teacheth by the pen,
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“Teacheth man that which he knew not.”
(Sources: Souryal, 2004; Bahgat, 1993; Haykal, 1976)

Origins and Evolution

In its purest and simplest form, the message of Islam is relatively brief: instill-
ing monotheism and social justice. Without the former, the latter is irrel-
evant, and without the latter, the former is illogical (Souryal, 2004, p. 19).

The word “Islam” is a noun that stems from the same Semitic root
as Arabic “salam” and Hebrew “shalom.” The word “Islam” can have two
meanings: “peace,” as in “peace be with you,” and “submission,” referring
to wholehearted submission to God. The same room gives us the word for
believers in Islam, “Muslim,” which Europeans have also spelled “Moslem”
or “Muslin.” (Arabic words are pronounced differently in various parts of the
Islamic world.) The word “Muhammadan” has also been applied by West-
erners to Muslims, but it is considered objectionable by Muslims because
the Qur’an explicitly forbids worshiping the Prophet Muhammad. Souryal
(2004) states that using the word “Muhammadan” would be the same as
referring to Christians as “Jesusites” or Jews as “Mosesites.”

Souryal (2004) contrasts Islam with Christianity and Judaism on the basis
of three fundamental theological doctrines: Christians believe that Jesus is
the son of God; Jews believe that they are God’s chosen people; and Muslims
believe that the Qur’an is God’s literal word that physically descended (unzil)
upon Muhammad.

Hallaq (2005) traces the origins of Islamic law to Mecca, the city in which
Muhammad was born. Muhammad began to preach in the early seventh
century, and his teachings eventually reflected significant cultural, religious,
political, and legal influences from many corners of the world. During the
early development of Islamic law, first under the direction of Muhammad
and later that of his political and religious descendents, Muslims drew on
these influences and combined them with the indigenous ideas and norms
present in the Qurian and developed a different approach to legal thinking.

Hallaq contends that the next stage of the legal development began with
the rise of professional gadis (judges). The judges, who were appointed by
the political authorities, quickly achieved a measure of independence from
the state. The judges began as arbitrators, administrators, and even storytell-
ers, but they quickly began to create specific legal administrative structures.
Later, according to Hallaqg, the judges developed into a fully independent cul-
tural and religious institution that was dependent on political authorities for
financial support, but was not controlled by them.

Hallaq explains that as the judgeships became increasingly regular-
ized, a parallel class of legal specialists developed who became members
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of, or worked to advise, the judiciary. In the decades following the death
of Muhammad in 632, these specialists formed small discussion groups in
order to develop reputations for embodying religious knowledge and thereby
developing epistemic authority with the sole power to interpret the religious
texts. By the ninth century, two dominant trends had developed: one that
emphasized traditionalism (anti-rational), and another that sought to pro-
mote human reason as the primary tool for interpreting Allah’s revelations.
Following the failed inquisition (mihna) (833-850) of traditionalist scholars
of the Abbasid Caliphate, which was encouraged by the rationalists, a middle
path between reason and traditionalism developed. The scholars who had
promoted the middle path also promoted the formation of doctrinal schools
(madhhab). According to Hallaq, with the establishment of these doctrinal
schools, Islamic law reached its full maturity and remained as one a unique
experiment in mediating the relationship between religion and state.

Sources

Nader (1990) summarizes the key concepts of Islamic law as follows:

The law is not made, but was been revealed by God.

The teachings of leading Muslim jurists have only amplified the law.

Islamic law is valid regardless of whether or not it is recognized by the state.

The law originates only in divine revelation and not from customs and
traditions.

Islamic law is comprehensive and all-embracing and covers every aspect
of the legal system.

It is not the nature of what the law should be, but what the law actually is.

The two schools of Islamic law (shari‘ah) associated respectively with the
Sunni and Shi’i sects both agree that the sunnah and hadith of the Prophet
serve as the most important source of Islamic law after the Qur’an. In Islam
even a prophet is not a legislator; instead, God is the only legislator (al-Shari’).
Muslims believe that as God’s Prophet, Muhammad knew the divine will as
it was meant to be codified in Islamic law. His actions and juridical decisions
therefore played an indispensable role in the later codification of the shariah
by various legal schools. Muslims believe that Muhammad brought not only
the word of God in the form of the Qur’an to the world but also a divine law
specific to Islam, a law whose roots are contained completely in the Quran
but whose crystallization was not possible without the words and deeds of
the Prophet.

For the few serious crimes mentioned in the Qur’an, judges must specify
punishments. The judges have much greater freedom in punishment for less
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serious crimes. “Shariah” means the “path” to follow God’s law. Shari’ah
law is holistic or eclectic in its approach to guiding the individual in most
daily matters. It controls, rules, and regulates all public and private behavior.
The three major crime categories are hudud crimes, the most serious; ta’zir
crimes, the least serious; and gisas crimes, those for which the victim has a
right to seek retribution and retaliation.

Non-Muslims are not bound by the same standard as are Muslims. How-
ever, both Muslims and non-Muslims must abide by laws such as tax laws,
traffic laws, and laws pertaining to white-collar crimes and theft. The maza-
lim courts try these and many other crimes similar to common law crimes,
as well as civil, family, and other cases. Islamic law has separate courts for
Muslims for religious crimes, and contemporary non-religious courts for
other criminal and civil matters.

Saudi Arabia adopted Islamic law when it was founded in 1927. Other
countries employing more or less traditional Islamic law include Iran, Syria,
Egypt, Irag, Lebanon, and Kuwait.

In Iran during the reign of Reza Shah, the modern Iranian criminal,
judicial, and penitentiary systems were founded. France’s Napoleonic Code
was used as the model for penal codification. In 1979, with the overthrow of
the shah and the establishment of the Islamic Republic, all laws and regu-
lations were newly reformulated based on Islamic rules. The procedures of
Iran’s present justice system are considered by international observers to be
inconsistent with and inattentive to the rights of defendants.

Fundamental Principles

Souryal (2004) states that the Islamic theory of responsibility is governed by
four fundamental principles that must be observed in all cases, regardless of
whether the crime is hudud, gisas, or ta’zir. The four principles are:

The principle of individual responsibility
A presumption of innocence
Nullification of penalty by doubt
Guarantees for an accused

The principle of individual responsibility rejects a more traditional the-
ory under which parents or other family members could be held responsible
for crimes committed by a son, daughter, or other relative. Souryal notes that
the Quran is replete with religious provisions that establish the concept that
nobody can be held criminally responsible unless he or she is involved in the
commission of a prohibited act as either a principal or an accomplice. This
Islamic principle preceded the same theory that currently exists in civil and
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common law countries. Apparently, the first reference to a Western theory of
individual responsibility was in France shortly after the French Revolution
(Sanad, 1991).

The concept of presumption of innocence was also recognized by Islamic
law prior to any acknowledgment in Western legal thought. According to
Sanad (1991, p. 72), the Prophet Muhammad stated in a hadith: “Avoid con-
demning the Muslim to hudud crimes whenever you can, and if you can find
a way out for the Muslim, then release him; for if the Imam errs it is bet-
ter that he errs in favor of innocence than in favor of guilt.” In conjunction
with the presumption of innocence is the principle of nullification of penalty
by doubt. According to Souryal, quoting Abu-Zunra, this rule rests on the
hadith: “Prevent punishment in case of doubt. Release the accused if possible,
for it is better that the ruler be wrong in forgiving than wrong in punishing”
(Souryal, 2004, p. 121).

Souryal describes a criminal proceeding in Islamic law as a contest
between a defendant and the government acting on of behalf of society. This
is very similar to a description of a common law trial. Since each side seeks
to win and since the government is more powerful than the defendant, the
defendant is guaranteed certain basic rights, such as freedom from war-
rantless searches and seizures, freedom from illegal arrest and investigative
detention, and guarantees against certain types of interrogation. Other basic
rights in an Islamic trial that are similar to those in civil law or common law
countries include the right to present a defense and the right to an impartial
trial. One right that is present in Islamic law and not present in all civil law or
common law countries is the right to damages for wrongful conviction.

Structure of Penal Law

Under the common and civil laws, substantive, evidential, and sentencing
codes are largely independent. Under Islamic criminal law, the definition of
crimes, the means of establishing proof, and appropriate punishments are
intimately related. Under Islamic law, the types of punishment under con-
sideration determine which legal rules govern a criminal trial (Esmaeili &
Gans, 2000).

There are three categories of punishment set out in the shariah. The
first, applicable to hudud, are punishments that are fixed by the Qur'an and
Sunnah and cannot be altered by any judicial authority. Such punishments
include lashing, life imprisonment, hand amputation, and stoning to death.
These punishments are attached to only a few crimes, which are regarded as
crimes against God.

The second category for punishment is gisas (retaliation), which includes
such crimes as murder and assault. Like hudud, gisas is provided for in the
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shari‘ah and the courts have no initial sentencing role. The third category
is tazirat (discretionary punishments). This category, which applies to the
remaining crimes, is Islamic criminal law’s closest analogy to common law
sentencing. Tazirat punishments are dispensed by the secular authority (tra-
ditionally, a king). In practice, a list of ta’zirat crimes and their associated
punishments, which can include lashing, prison, banishment, or capital pun-
ishment, is specified in written form. Shari’ah judges can also, at their discre-
tion, punish any person considered to have committed a sin under Islamic
law (Esmaeili & Gans, 2000).

The same crime may be subject to several categories of punishment.
This is so because the definition of crimes attracting certain hudud and gisas
punishments and the rules governing their proof are more stringent than
those attracting ta’zir punishments. Thus, a criminal who is deemed not lia-
ble to receive a hudud or gisas punishment may still be found guilty of a ta’zir
crime and sentenced to a discretionary punishment. For example, a person
may be found not guilty of the hudud crime of theft, because of the stringent
conditions that Islamic law attaches to the fixed penalty of hand amputation,
but may nonetheless be found guilty of sinful conduct and receive the ta’zir
penalty of lashing. In the case of murder, the defendant may be subject to
the gisas punishment of retaliation, if strict definitions and rules of proof are
satisfied, or a ta’zir penalty, such as imprisonment, if less strict conditions are
met (Esmaeili & Gans, 2000).

Islamic law restricts the free proof of facts in criminal trials to a much
greater extent than does the common law. Whereas evidence law in common
law jurisdictions consists of a set of limited exclusionary rules and, otherwise,
permits all evidence that satisfies the low threshold of relevance, Islamic law
exhaustively defines all categories of evidence that can be used to sustain a
criminal conviction (Esmaeili & Gans, 2000).

Murder under Islamic Law

Similar to civil and common law, under Islamic law there are three degrees of
murder (gatl): qatl al-amd (intentional murder), qatl al-shabih al-amd (non-
intentional murder), and qatl al-khata (accidental murder). Only the first
of these categories attracts the possibility of the gisas retaliatory measure
of capital punishment, although the other categories may still result in the
lesser gisas remedy of diyya (monetary compensation).

Intentional murder (qat! al-amd) occurs when the killer intends to kill
and uses mimma taqtulu ghaliban (some means likely to lead to killing).The
requirement that the killer use a means likely to kill is a safeguard to ensure
that the killing was intentional. The courts are occasionally faced with the
problem of defining which weapons are “deadly,” even when they are oth-
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erwise certain that a killing was intentional. The use of a firearm, a knife, a
hammer, or suffocation satisfies the criteria for intentional murder.

Evidence of Guilt

The Islamic rules of proof in criminal trials are complicated by the intersec-
tion between Islamic sentencing and trial law. The boundaries of each cat-
egory of permissible evidence will vary according to the punishment being
contemplated in court. For some crimes, the restrictions are almost an insur-
mountable barrier to any conviction. Since intentional murder can result in
beheading, there are many restrictions on the evidence that can be used to
prove a murder charge. A further complication is that there is disagreement
both between and within the various Islamic juristic schools, about the con-
tent of the restrictions (Sanad, 1991).

Confessions

Perhaps the most practical and effective method of proof allowed under
Islamic law is confessional evidence. Islamic law provides two significant bar-
riers to the use of confession as evidence in criminal trials. First, like common
law courts, it requires a voluntary confession. Accordingly, a confession that
resulted from torture, beating, threats, deception, or any inhumane treat-
ment will not be accepted, even if the court has reason to believe that the con-
fession is true. A second limitation is the general principle of Islamic criminal
law that an accused person can withdraw a confession, even a voluntary one,
at any time. Juristic writings on this point concern mainly crimes that attract
hudud punishments. The prevailing view is that a confession to a hudud crime
can be withdrawn until the moment of punishment. Thus, for example, a
defendant’s retraction of a confession to theft, instants before her or his hand
is amputated, will prevent the completion of the punishment unless other
permissible evidence was available to prove the crime. In some cases, the
defendant’s escape from legal custody can be regarded as an implicit with-
drawal of a confession. The ability to withdraw confession in cases involving
less serious punishments, as opposed to hudud crimes is uncertain. One view
is that the same rules should apply in both cases. Arguably, withdrawn con-
fessions should not be available to justify the application of the death penalty,
which generally attracts the strictest rules of proof. On the other hand, some
of the aspects of the Islamic law of withdrawn confessions, for example the
recommendation that shariah judges positively encourage defendants not to
confess or to withdraw their confessions in relation to some crimes, seems
to sit more comfortably with hudud crimes, seen as crimes against God or
society, than with gisas, or personal crimes (Sanad, 1991).
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Testimony of Eyewitnesses

The classic method for proof of criminal charges under Islamic law is the oral
testimony of two pious Muslim males. The required content of the testimony
varies according to the punishment sought. To justify a conviction for capital
murder, considerable detail is required. Each witness must describe the pre-
cise nature of the murder, including such facts as the portion of the victim’s
body that was struck by the murder weapon. If the witnesses contradict each
other on these details, then their testimony is not acceptable. If the witnesses
can only specify a lesser degree of detail, then a lesser degree of murder may
be proven, but capital punishment will be unavailable.

The requirement of adala (piety) on the part of each witness provides a
further obstacle for use of this eyewitness evidence. The Hanbali school of
jurisprudence requires the court to make a positive inquiry into the good
character of every witness. Witnesses must have obeyed the demands and
prohibitions of the religion of Islam and have a sense of honor (Sanad, 1991).

Other Evidence

The use of evidence other than eyewitness testimony and confession is contro-
versial in Islamic law. A number of jurists take the view that to permit other
methods of testimony would be to allow a judge to become a witness in a trial
where he is supposed to reach a verdict. In particular, the judge’s personal
observation cannot be evidence of serious crimes, including murder. This
prohibition extends to the judge’s use of inferences from al-qrain (circum-
stantial evidence) where they are unfavorable to the accused. The law does
permit the use of such evidence in a murder trial to reach a verdict that would
result in a non-capital punishment, such as the payment of blood money.

Some jurists argue that it is wrong to restrict evidence in criminal trials
to testimony and confession. Other jurists argue that the ban on the use of
the judge’s personal observation should be limited to hudud, the most seri-
ous crimes in the Islamic calendar, and should be permitted to prove gisas
crimes such as murder. In Iran, one of the main modern jurisdictions that
practice Islamic criminal law, the judge’s personal observation can support
any criminal charge (Sanad, 1991).

Doubt as to Guilt

All Muslim jurists agree that shubha (semblance of doubt) will result in dara
(nullification) of hudud punishments. In one hadith, the Prophet said: “Nul-
lify the hudud if there is doubt and lift the death penalty as much as you can.”
In another, the Prophet said: “If the judge makes a mistake in amnesty it is
better than a mistake in punishment.” The jurists do not specify a particular
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Photo 6-1. The Crime Laboratory of the Dubai Police Department. Photo by
Cliff Roberson

degree of doubt that will result in nullification, such as the common law stan-
dard of reasonable doubt. Rather, the texts speak in terms of examples, such
as a man accused of adultery who thought his sexual partner was his wife or
did not realize that adultery was a crime (Sanad, 1991).

Establishing Guilt as to Adultery

To prove the crime of adultery, the Qurian requires either four con-
fessions in open court or the testimony of four Muslim males who must
testify that they had a full view of the precise act of sexual penetration. If
one of the witnesses fails to testify satisfactorily, then the remaining wit-
nesses will be found to have committed the Hadd crime of slander. The
Qur’an provides that those who launch a charge against chaste women
and do not produce four witnesses to support their allegations should be
punished by flogging them with eighty strips. (Sanad, 1991)

If shari'ah judges are faced with doubts in the evidence, weak evidence
can be supplemented by a procedure called gasama (oath). Qasama has no
parallel in the West. The procedure requires that the judge have a high, albeit
not itself sufficient, degree of certainty that an accused person is guilty. In
this circumstance, termed lawth, the judge may ask 50 members of the fam-
ily of the victim to swear that the defendant murdered their relative. Where
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50 relatives are unavailable, the oath of just one, made 50 times, will suffice.
This procedure can apply even when the evidence falls short of the strict
requirements of proof set out above, for example because a confession has
been withdrawn and there is only one eyewitness (Sanad, 1991).

Beheading Is Not Solely an Islamic Punishment

Beheading was been practiced in common law, civil law, and Islamic
legal systems. For example, Charles I, the king of England, was beheaded
on January 30, 1649, in London. He had been charged with high treason
and “other high crimes against the realm of England.” The ancient Greeks
and Romans regarded it as a most honorable form of death. Before execu-
tion the criminal was tied to a stake and whipped with rods. In early times
an axe was used, but later a sword, which was considered a more honor-
able instrument of death, was used for Roman citizens. Japan used a form
of ritual decapitation from the fifteenth through the nineteenth century.
A symbolic consequence of the French Revolution was the extension of
the privilege of beheading to criminals of ordinary birth, by means of the
guillotine. Beheading was last used in France in 1939. During World War
I1, the Japanese beheaded prisoners of war, not a tribute to their nobility
but to show contempt toward them.

In today’s world, Saudi Arabia still favors public beheading, and Iran
has used it in special cases. It is now terrorists who use it to the great-
est effect, for instance, widely distributing a video of the beheading of
the Wall Street Journal reporter Daniel Pearl and using it as recruiting
propaganda. There is a verse in the Qur’an that may support beheading,
but the translations of the verse vary so much that it is impossible to be
sure what it really means. Some indicate that the verse only means that
the neck of the enemy may be struck, and others contend that it means
that enemies should be beheaded. (Sources: Dalrymple, 2005; Beheading,
2007)

Saudi Arabia

Saudi Arabia has an area of 2,240,000 square kilometers (864,869 square
miles) and a population in 2005 of 25.6 million (U.N. estimate). Its popula-
tion density is about 11.4 persons per square kilometer. It is situated on the
Arabian Peninsula. Saudi Arabia has the world’s largest oil reserves (about
20% of proven deposits) and is also currently the world’s largest producer.
Oil and natural gas products now account for 35% of Saudi gross domestic
product, 75% of government revenue, and 85% of export income.
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The southern region of the peninsula was occupied by Abyssinians
(ancestors of today’s Ethiopians) until they were driven out in the sixth cen-
tury by the Persians, who made it a province of their empire. In 622, consid-
ered the beginning of the Muslim era, the Prophet Muhammad fled from
his home town of Mecca to nearby Medina. In Medina, he organized his
followers and launched a successful campaign to recapture Mecca. After
Muhammad’s death in 632, the Muslims continued their expansion across
the Arabian Peninsula and into Syria, Mesopotamia (present-day Iraq), Per-
sia, and westward into Egypt and the rest of North Africa.

Arabia was absorbed into the Turkish Ottoman Empire during the six-
teenth century, but the local rulers were allowed a great deal of autonomy.
In 1914 the British made an agreement with the sherif (local ruler) of Mecca
under which the area would acquire independence if the sherif supported
Britain’s military campaign against the Turks. After the Turkish defeat, the
Kingdom of Hijaz (a region on the peninsula) was recognized as indepen-
dent under the 1920 Treaty of Sévres. On the other side of the peninsula,
the leading potentate was Abdul Aziz Ibn Abdar-Rahman, better known as
Ibn Saud, ruler of the province of Najd. In 1915, the government of India,
then under British rule, recognized Najd and some other territories along
the Persian Gulf as possessions of Ibn Saud. Throughout the 1920s, military
clashes between Ibn Saud’s troops and forces loyal to the Hashemite king of
Hijaz, Hussein, grew more frequent as the decisive struggle for control of the
peninsula took place.

The British and other Western powers switched their support between
the two sides as it suited them. Eventually, Ibn Saud pushed out the Hashem-
ites, and in 1926 was recognized as ruler of the Kingdom of Hijaz and Najd.
In 1932 this became the United Kingdom of Saudi Arabia. Saudi Arabia now
occupies four-fifths of the Arabian Peninsula, with coastlines on the Red Sea
and the Persian Gulf.

Saudi Arabia is an absolute monarchy with no political parties. The king
appoints a council of ministers to run day-to-day affairs. A consultative
council (majlis as-shura), numbering about 60, has been established to advise
the monarch; it has no formal powers.

Criminal Cases

The Saudi Nizam Al-Assasy (Basic Law of Government), Article I, declares
that Saudi Arabia is an Arab Islamic state with the Qur’an, the holiest text of
Islam, and the Sunnah (the sayings and practice of the Prophet) as its con-
stitution. The traditional subjects of law, including criminal law, are exclu-
sively defined by the shariah (traditional Islamic law). All legal matters are
regulated by royal decrees. The Islamic legal model differs from both com-
mon law and civil law models in that it is based on divine revelation and was
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not developed through a hierarchy of judicial decisions or by written codes
(Esmaeili & Gans, 2000).

As in most Islamic nations, ordinary criminal courts are often supple-
mented by police courts, which tend to deal with lesser criminal offenses, and
military courts, which hear questions affecting security and military matters.

The main sources of the law are the Qur’an, the Sunnah (sayings and
practice of the Prophet), ijma (consensus of Muslim jurists), and giyas (juris-
tic analogy). Although the Qur’an is considered the most important source
of law, fewer than 100 of its 6,300 verses deal with legal issues, including
criminal law. The bulk of its prescriptions concern Islamic rules for prayer
and fasting, and subjects such as theology, morality, and history (Esmaeili &
Gans, 2000).

The Saudi criminal courts were established in 1927 by royal decree and
are administered by the Saudi Ministry of Justice. The general courts have
jurisdiction over all criminal matters except for minor crimes. In cases
involving the death penalty, stoning, or amputation, the court consists of a
three-judge panel.

The appeals courts were established by the same royal decree in 1927. The

highest court is the Supreme Judicial Council, which reviews all penalties
involving death or amputation. If the Council confirms the general court’s
verdict, then the case is submitted to the king for his decision, since the king
is the supreme judicial authority. In capital murder trials, the appeals courts
only review the determination of
guilt or innocence. Neither appeals
Supreme Judicial Counsel court nor the king has the author-
ity to commute a death sentence in
a murder trial (Esmaeili & Gans,
2000).
Courts of Appeal Traditional Islamic law provides
for a very simple criminal proce-
dure. There is no jury system. There
is no prosecutor. Judges conduct the
investigation and the examination
High Courts and issue the verdict.

Legal representation for defen-
dants is neither required nor pro-
hibited under the shar’iah. However,
Lower Courts shari'ah generally entitles individuals
General Courts and legal entities to a wakil (represen-
tative), who may be a lawyer. Islamic
law provides for open trials and, ordi-
narily, Saudi criminal trials are pub-

Figure 6-1. Saudi Arabia’s court
structure.
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lic. However, the court may close the proceedings to protect public morals and
individual privacy.

Islamic law provides for the following procedural safeguards: the pre-
sumption of innocence, a high standard of proof in criminal matters, a right
to cross-examination, and a right to appeal. Additionally, under Saudi law,
compelled confessions are forbidden and accused persons have a right to
confront those who testify against them. The simplicity of Saudi trial pro-
cedure and the lack of a formal role for lawyers in both the trial and appeal
courts often leaves the protection of accused persons entirely in the hands of
shar’iah judges and the Saudi king (Esmaeili & Gans, 2000).

Pakistan

Pakistan came into being as an independent, Muslim-majority nation in
1947, following years of disenchantment with English colonial rule and the
development of irresolvable differences between Pakistan’s future leadership
and the Hindu leadership of what would become the independent, secular
republic of India. Of Pakistan’s three constitutions, only the 1973 constitu-
tion is recognized as a democratic document, both in its substance and in
the procedure that led to its adoption. The 1973 constitution was adopted in
the aftermath of the 1971 civil war in Pakistan, which led to the creation of
independent Bangladesh (formerly East Pakistan).

Article 31, Pakistan’s Constitution (1973)

Islamic way of life: (1) Steps shall be taken to enable the Muslims of
Pakistan, individually and collectively, to order their lives in accordance
with the fundamental principles and basic concepts of Islam and to pro-
vide facilities whereby they may be enabled to understand the meaning of
life according to the Holy Quran and Sunnah.

(2) The State shall endeavour, as respects the Muslims of Pakistan

(a) to make the teaching of the Holy Quran and Islamiat compulsory,
to encourage and facilitate the learning of Arabic language and to secure
correct and exact printing and publishing of the Holy Quran;

(b) to promote unity and observance of the Islamic moral stan-
dards; and

(c) to secure the proper organisation of zakat, ushr, augaf and mosques.

In addition to Article 31 (see box), another important principle of policy

is expressed in Article 33, which states that “the State shall discourage paro-
chial, racial, tribal, sectarian and provincial prejudices among the citizens.”
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Pakistan has an extensive penal code of some 511 articles, based on
the Indian Penal Code of 1860, extensively amended during both the pre-
independence and post-independence eras, and an equally extensive Code
of Criminal Procedure. Numerous other laws relating to criminal behavior
have also been enacted. Much of Pakistan’s code deals with crimes against
persons and property — including the crime of “dacoity” (robbery by armed
gangs) and the misappropriation of property.

According to Usmani (2006), Pakistan was been involved in a raging
debate on the issue of hudud laws since they were introduced in 1979. Hudud
are considered penalties that the Quran and Sunnah of the Prophet have
prescribed for certain crimes. Usmani claims that the hudud laws are but a
small part of Islamic teaching.

Iran

The 1979 Islamic Revolution in Iran changed Iranian law fundamentally,
especially Iranian criminal law. The 1979 constitution provides that all legis-
lation must be consistent with Islamic criteria. After the Islamic Revolution,
the legislature was required to ratify or rectify the codes in coordination
with rules of Islam. Under Islamic law, some norms differ according to reli-
gion, gender, and other criteria. Islamic scholars believe that the differences
between people on the basis of religion and gender are not indicative of dis-
crimination, and that such differences are justifiable under Islamic law. For
example, the Iranian Penal Code, enacted in 1991, holds that the murderer
of a Muslim man shall be executed. The Code refers only to a Muslim man’s
blood money. The provisions appear to imply that if a Muslim man kills a
non-Muslim, intentionally or unintentionally, he is not to be executed. If a
Muslim man is killed by another man, whether by a Muslim or non-Muslim,
the murderer is executed. But if a Muslim man kills a non-Muslim, intention-
ally or unintentionally, the murderer will only pay the diye (blood money)
(Rahmdel, 2006).

The Iranian judiciary consists of a Supreme Court, a Supreme Judicial
Council, and lower courts. The chief justice and the prosecutor general are
specialists in Shi’ite canon law who have attained the status of mujtahid.
Under the 1979 constitution, all judges must base their decisions on the
shari’ah.In 1982 the Supreme Court struck down any portion of the law codes
of the deposed monarchy that did not conform with the shari'ah. In 1983 and
1991, the penal code was revised to ensure that the penal code embraced the
form and content of Islamic law. The present penal code implements a series
of traditional punishments, including retribution (Arabic gisas) for murder
and other violent crimes — wherein the nearest relative of a murdered party
may, if the court approves, take the life of the killer. Violent corporal pun-
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ishments, including execution, are now the required form of chastisement
for a wide range of crimes, ranging from adultery to alcohol consumption.
In view of the high number of clergy within the judiciary, the state in 1987
implemented a special court outside the regular judiciary to try members of
the clergy accused of crimes (Iran, 2007).

Summary

Sacred law legal tradition is law that is based on some sacred text or body
of religious doctrine. Islamic law clearly falls in the category of a sacred
law legal tradition.

Islamic law is used, at least in part, in 53 Muslim countries and a number
of non-Muslim countries, such as India; only a few countries apply tra-
ditional Islamic criminal law.

Muslim criminal justice evolved from the Islamic justice initiated by the
Prophet Mohammed.

The word “Islam” is a noun that stems from the same Semitic root as Ara-
bic salam and Hebrew shalom. The word “Islam” can have two mean-
ings: “peace” and “submission.”

Key concepts of Islamic law are as follows: The law is not made, but has
been revealed by God; the teachings of leading Muslim jurists have only
amplified the law; Islamic law is valid regardless of whether or not it is
recognized by the state; the law originates only in divine revelation and
not from customs and traditions.

Islamic law is comprehensive and all-embracing and covers every aspect
of the legal system.

The sunnah and hadith of the Prophet serve as the most important source
of Islamic law after the Qur’an.

The three major crime categories are hudud, the most serious; ta’zir, the
least serious; and gisas, those for which the victim has a right to seek
retribution and retaliation.

The four major principles of Islamic law are the principle of individual
responsibility; presumption of innocence; nullification of penalty by
doubt; and guarantees for an accused.

Under Islamic criminal law, the definition of crimes, the means of estab-
lishing proof, and appropriate punishments are intimately related. The
types of punishment under consideration determine which legal rules
govern a criminal trial.

Islamic law has three degrees of murder (qatl): intentional murder, non-
intentional murder, and accidental murder.

The Islamic rules of proof in criminal trials are complicated by the inter-
section between Islamic sentencing and trial law. The boundaries of
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each category of permissible evidence will vary according to the pun-
ishment being contemplated in court.

The most practical and effective method of proof allowed under Islamic
law is confessional evidence.

A confession that resulted from torture, beating, threats, deception or any
inhumane treatment will not be accepted.

An accused person can withdraw a confession, even a voluntary one.

The classic method for proof of criminal charges under Islamic law is the
oral testimony of two pious Muslim males.

The use of evidence other than eyewitness testimony and confession is
controversial in Islamic law.

If shari’ah judges are faced with doubts in the evidence, weak evidence can
be supplemented by a procedure called gasama (oath).

The Saudi Nizam Al-Assasy (Basic Law of Government), Article I declares
that Saudi Arabia is an Arab Islamic state with the Qur’an, the holiest
text of Islam, and the Sunnah (the sayings and practice of the Prophet)
as its constitution. The traditional subjects of law, including criminal
law, are exclusively defined by the shariah. All legal matters are regu-
lated by royal decrees.

Traditional Islamic law provides for a very simple criminal procedure.
There is no jury system. There is no prosecutor. Judges conduct the
investigation, the examination and issue the verdict.

The 1979 Islamic Revolution in Iran changed Iranian law fundamentally,
especially Iranian criminal law. The 1979 Constitution provides that all
legislation must be consistent with Islamic criteria.

Questions in Review

. What are the principle differences between Islamic law and common law?

. What role does religion play in Islamic law?

. What role does a judge play in Islamic law? A prosecutor?

. Explain how crimes are classified under Islamic law.

. Explain the differences in classification of murders between Islamic law
and common law.

[ I O R S
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Policing and
Corrections under the
Islamic Legal Model

Key Terms

Diyya: Blood money; money paid to victims of the crime by the offender.

Hudud: Crimes that are offenses against God, whose punishment is specified
in the Qur’an and Sunnah.

Mubahith: A secret police unit in Saudi Arabia.

Mutawa: Religious police unit in Saudi Arabia.

Qisas: Crimes of physical assault and murder punishable by retaliation.
Ta’zir: Offenses whose punishment is not fixed by the Qur’an or Sunnah.

SAVAMA (Sazman-e Ettela’at va Amniat-e Melli-e): Iranian secret police
and intelligence service in Iran.

Introduction

The police in those countries that using the Islamic legal model for criminal
justice are for the most part centralized and under the direct control of the
central government. Those countries also have police units that specialize
in enforcing religion, culture, and the Islamic style of life. When we discuss
policing in civil or common law countries, there is a distinct separation of
duties between policing, courts, and corrections. In Islamic law countries
often those duties are interwoven. A similar situation exists when consider-
ing corrections under Islamic.

The Naif Arab University for Security Sciences (NAUSS), located in
Riyadh, Saudi Arabia, is an intergovernmental organization operating under
the aegis of the Council of Arab Ministers of Interior. It carries out vari-
ous interdisciplinary and cross-sectoral activities to serve the needs of Arab
states. The main institutions comprising NAUSS are the College of Graduate
Studies, the Training College, the College of Forensic Sciences, the College
of Language Studies, and the Research Centre/Computer and Information
Centre. All Arab countries are members of NAUSS.

NAUSS prepares an annual work program. It comprises a digest list of
all academic activities that NAUSS implements throughout the year, paying
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Photo 7-1. Patrol car in Dubai. Note the camera fixed in the rear of the vehicle.
This camera is controlled from police headquarters and not from the vehicle. It
also transmits to police headquarters. An officer at headquarters may observe
the actions of both the officer and the surroundings by viewing the camera.

special attention to the various dimensions and objectives associated with
the crime prevention program. It also considers the future needs of the Arab
security personnel.

Saudi Policing

Saudi Arabia is a monarchy ruled by the al-Sa’ud family. As noted in chapter
6, Islamic law, the shari‘ah, is the primary source of legislation, but the actual
promulgation of legislation and implementation of policy is often mitigated
by more mundane factors, such as political expediency, the inner politics
of the ruling family, and the influence of intertribal politics, which remain
strong in the modern kingdom.

Saudi Arabia has a centralized national police force that reports to the
Ministry of the Interior, which also supervises the country’s intelligence and
counterintelligence bodies. Police interaction with civilians, particularly with
foreigners, has often been described as heavy-handed, but reports of human
rights abuses are far less numerous and severe than those reported in other
countries of the region. There is also a religious police force attached to the
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Committee for the Promotion of Virtue and

the Prevention of Vice. Known as the Mutawa Ministry of

(plural, Mutawwa’in), this force operates in Interior

plain clothes and enforces such Islamic pre- |

cepts as ensuring that women are properly Director of

veiled, that shops close during prayer, and Public Safety

that the fast is kept during Ramadan. Impos- |

ing impromptu corporal punishment for

infractions is an accepted part of their duty. Governor

It is estimated that this police force has about

50,000 members. It is reported that members |

of the Mutawa get about $300 for every Saudi General

they arrest (Dammer & Fairchild, 2006). Manager
The main police force in Saudi Arabia |

is called the Department of Public Safety

(DPS). The DPS handles most of the daily Provincial

. . Police
law enforcement functions in the country
and is divided into the regular police and the |
mubahith. The mubahith is the secret police Municipal
and is officially listed as the special investi- Police

gative police of the General Directorate of
Investigation. The mubahith handles matters  Figure 7-1. Organization of
involving domestic security and counter- the Saudi police.

intelligence. It also conducts criminal inves-

tigations (Dammer & Fairchild, 2006).

Each of the country’s 14 provinces has a general manager who controls
police activities within that province. The province general manager reports
to the provincial governor for police matters, and the governor is under the
supervision of the director of public safety. The director of public safety is the
head of the police and is an official in the Interior Ministry. In the past, the
director has been a relative of the king. Most police officers are appointed to
the local police forces by the director’s office.

The King Fahd Security College is the police academy in Saudi Arabia. It
is based in Al Riyadh. The college was founded in 1935. In 2007, it had more
than 1,300 students.

The Saudi police are generally divided between commissioned officers,
who are graduates of the King Fahd Security College and hold ranks from
lieutenant to general, and rank-and-file officers. The latter must be able to
read and write and receive about three months’ training before becoming
police officers. Generally the rank-and-file officers are not eligible for com-
missioned status.

© 2008 by Taylor & Francis Group, LLC



166  An Introduction to Comparative Legal Models of Criminal Justice

The police generally must demonstrate reasonable cause and obtain per-
mission from the provincial governor before searching a private home; how-
ever, warrants are not required by law.

The Saudi Record on Human Rights

According the U.S. State Department, the Saudi government’s human rights
record is poor. Citizens have neither the right nor the legal means to change
their government. Security forces continue to abuse detainees and prison-
ers, arbitrarily arrest and detain persons, and hold them incommunicado in
detention. In addition, there are allegations that security forces have com-
mitted torture. On October 1, 2002, the Council of Ministers approved a new
law regarding punitive measures that would forbid harming detainees and
allow those accused of crimes to hire a lawyer or legal agent. The law became
effective in November 2002; however, at year’s end, there were no reports of
its implementation. Prolonged detention without charge is a problem. Secu-
rity forces committed such abuses, in contradiction to the law, but with the
acquiescence of the government. The Mutawwa’in continued to intimidate,
abuse, and detain citizens and foreigners. Most trials are closed, and defen-

Photo 7-2. An officer at Dubai police headquarters on a late-night shift. Note
the images on the screen are camera transmissions from patrol cars on patrol in
the city. The officer can enlarge, reduce, or terminate a transmission from any
of the patrol cars.
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dants usually appear before judges without legal counsel. The government
infringes on citizens” privacy rights. The government prohibits or restricts
freedom of speech, the press, assembly, association, religion, and movement.
However, during 2002, the government continued to tolerate a wider range
of debate and criticism in the press concerning domestic issues. Other con-
tinuing problems included discrimination and violence against women, dis-
crimination against ethnic and religious minorities, and strict limitations on
workers’ rights.

Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment

Shar’iah (Islamic law) prohibits any judge from accepting a confession
obtained under duress; however, there have been credible reports that Saudi
authorities abused detainees, both citizens and foreigners. Ministry of Inte-
rior officials are responsible for most incidents of abuse of prisoners, including
beatings, whippings, sleep deprivation, and at least three cases of drugging
of foreign prisoners. In addition, there were allegations of torture, including
beating with sticks, suspension from bars by handcuffs, and threats against
family members. Torture and abuse are used to obtain required confessions
from prisoners. There were reports that in detention centers some boys and
young men were flogged, forced constantly to lie on hard floors, deprived of
sleep, and threatened with whipping and other abuse.

The government has refused to recognize the mandate of the U.N. Com-
mittee against Torture to investigate alleged abuses, although it has invited
the committee to visit the country. However, the government has pledged to
cooperate with U.N. human rights mechanisms and announced in 2000 the
establishment of a committee to investigate allegations of torture pursuant to
its obligations under the Convention against Torture and Other Cruel, Inhu-
man, or Degrading Treatment or Punishment.

Arbitrary Arrest, Detention, or Exile

The law prohibits arbitrary arrest; however, the authorities at times make
arrests and detain persons without following explicit legal guidelines. The
Mutawwa’in generally are free to intimidate and bring to police stations
persons whom they accuse of committing “crimes of vice,” based on their
own religious interpretations. There are few procedures to safeguard against
abuse, although the government claims that it punishes individual officers
who violate regulations. There have been few publicized cases of citizens suc-
cessfully obtaining judicial redress for abuse of the government’s power of
arrest and detention; none were reported during 2002.
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According to regulation, authorities may not detain suspects for longer
than three days before charging them. However, serious exceptions have
been reported. In practice persons are held weeks or months and sometimes
longer. The regulations also provide for bail for less serious crimes, although
authorities at times release detainees on the recognizance of a patron or
sponsoring employer without the payment of bail. If they are not released,
authorities typically detain accused persons for an average of two months
before sending the case to trial or, in the case of some foreigners, summarily
deporting them. There is no established procedure providing detainees the
right to inform their family of their arrest.

The Mutawwa’in have the authority to detain persons for no more than
24 hours for violations of the strict standards of proper dress and behavior.
In the past, they sometimes exceeded this limit before delivering detainees
to the police. During 2002, Mutawwa’in reportedly handed over detainees
to police within the 24-hour period; however, in some cases prisoners were
held by police for longer periods, depending on the offense. Current pro-
cedures require a police officer to accompany the Mutawwa’in at the time
of an arrest. Mutawwa’in generally complied with this requirement. Dur-
ing the year, in the more conservative Riyadh district, reports continued of
Mutawwa’in accosting, abusing, arresting, and detaining persons alleged to
have violated dress and behavior standards.

The Mutawwa’in reportedly detained young men for offenses that
included eating in restaurants with young women, making lewd remarks to
women in shopping malls, or walking in groups through family-only sec-
tions of shopping centers. Women of many nationalities were detained for
actions such as riding in a taxi with a man who was not their relative, appear-
ing with their heads uncovered in shopping malls, and eating in restaurants
with males who were not their relatives. Many such prisoners were held for
days, sometimes weeks, without officials notifying their families or, in the
case of foreigners, their embassies.

Policing in Pakistan

In 1947, when Pakistan became a nation, it inherited its police system from
the British. During the colonial period, the emphasis of the police appeared
to be on the intimidation of citizens as a means of deterring crime. To the
early police, the concepts of service to and cooperation with the community
were not paramount. The constraints that have slowed reform of the police
system are an outdated legal and institutional framework, arbitrary and
impulsive management of the police by the executive authority at every level,
poor incentive systems, widespread corruption, and severe lack of resources
for the enforcement of the law and maintenance of order (Suddle, 2003).
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The present police forces in Pakistan were created in 2002 by the Police
Order, which repealed the 1861 Police Act under which the police had been
organized. The stated purpose of the Police Order was to ensure the neutral-
ity of the police and their functional autonomy. Policing is now a function
of each province or region. The present regional police units are the Punjab
Police, Sindh Police, NWFP Police (North West Frontier Province Police),
Balochistan Police, Islamabad Capital Territorial Police, Azad Jammu and
Kashmir Police, and Northern Area Police.

The present specialized police forces in Pakistan include the Pakistan
Railway Police, who monitor the railway system; the National Highways and
Motorway Police, who monitor the motorways and national highways; the
Federal Investigative Agency, which investigates white-collar crime, orga-
nized crime, and immigration; the Intelligence Bureau, which collects and
analyzes information; and the Anti-Narcotics Force, which investigates drug
trafficking and provides preventive programs (Das & Palmiotto, 2006, vol. 2).

The senior officer ranks in the police service are the inspector general,
who heads a provincial police force, and a deputy inspector general, who
directs the work of a division or “range,” which coordinates police work
within various parts of a province. There are also assistant inspectors general
in each province. The principal focus of police activity is at the district level,
which is headed by a superintendent, and the subdistrict level, usually under
the direction of an assistant or deputy superintendent. The latter is not neces-
sarily drawn from the Police Service of Pakistan. At each level, police officials
report to the political or civil service heads of the respective administrative
level; the inspectors general, however, have direct links to the federal Minis-
try of Interior. Larger municipalities have their own police forces, but these
are responsible to the provincial structure of police authority (Suddle, 2003).

The great majority of police personnel are assigned to subdistricts and
police stations and are not at the officer level. Their ranks are inspector, ser-
geant, subinspector, assistant subinspector, head constable, and constable.
As one descends the rank hierarchy, education levels, skills, and motivation
decrease precipitously—even dramatically at the lower levels. Although con-
stables are supposed to have a modest amount of education, they are paid
only the wages of an unskilled laborer, and a head constable—the height of
aspiration for many policemen—is paid only at the level of a semi-skilled
worker (Suddle, 2003).

Policing in Iran

Until 1979, Iran was a constitutional monarchy. After the Islamic Revolu-
tion the country was transformed into an Islamic Republic with a cadre of
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Iranian clerics leading the government. Iran’s present police force was cre-
ated in the 1930s and has been reformed several times since then.

Prior to the Islamic Revolution of 1978-79, SAVAK (Organization of
National Security and Information), the Iranian secret police and intelligence
service, protected the regime of the shah by arresting, torturing, and execut-
ing many dissidents. After the shah’s government fell, the organization was
closed down. Following the departure of the shah in January 1979, SAVAK’s
3,000 central staff were targeted for reprisals; many of the senior officials
were executed. SAVAK has been replaced by SAVAMA (Sazman-e Ettela’at va
Amniat-e Melli-e Iran), later renamed the Ministry of Intelligence. Accord-
ing to many sources, the new organization is structurally identical to the old
one and retains many of the same people. However, since Iran does not have
a free press, there is little reliable evidence that the new organization cur-
rently practices detention and torture on the same massive scale as SAVAK
(Rezaei, 2002).

Iran has two primary police units. The National Police operates with
approximately 200,000 personnel, a figure that has not fluctuated much since
1979, and is under the Ministry of Interior. Its responsibilities include all cities
with more than 5,000 in population, a total of 20% of the nation’s population.
In addition, the National Police is responsible for passport and immigration
procedures, issuance and control of citizens’ identification cards, driver and
vehicle licensing and registration, and railroad and airport policing. Some
of these duties were absorbed into the Ministry of the Pasdaran during the
early years of the Revolution, and cooperation between these two branches
seemed extensive.

The second unit is the Gendarmerie, which operates with approximately
74,000 personnel. It is subordinate to the Ministry of Interior. Its law enforce-
ment responsibilities extend to all rural areas and to small towns and villages
of fewer than 5,000 inhabitants.

Iran also has approximately 40,000 police personnel who operate under
the Ministry of Interior and Justice in specialized units. There is a riot police
unit that specializes in rapid-response activities in urban areas and dispers-
ing gatherings deemed dangerous to public order. There is also a marine
police unit equipped with inshore patrol and harbor boats. In 2003 some 400
women became the first female members of the police force since the Iranian
Revolution (Souryal, 2004; Tabar, 2003).

Corrections

And if anyone is slain wrongfully, we have given his heir authority to demand
Qisas or to forgive. (Qur’an 17:33)
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Never should a believer kill a believer, except by mistake, and whoever kills
a believer by mistake it is ordained that he should ... pay blood money to the
deceased’s family, unless they remit it freely. (Qur’an 4:92)

Help ye one another to righteousness and piety, but help ye not one another
in sin and rancour. (Quran 5:2. Thus, participation in crime is subject to a
ta’zir punishment.)

According to Souryal, Alobied, and Potts (2005, p. 405) the calculus of Islamic
justice can be summarized in the following three principles:

The larger interest of society takes precedence over the interest of the
individual.

While relieving hardship and promoting benefit are both among the pri-
mary objectives of shari'ah, the former takes precedence over the latter.

A bigger loss cannot be inflicted to relieve a smaller loss or a bigger benefit
cannot be sacrificed for a smaller one. A smaller harm may be inflicted
to avoid a bigger harm and a smaller benefit may be sacrificed for a
larger benefit.

As explained in detail in chapter 6, criminal punishment under Islamic
law is divided into three categories: hudud, which are offenses against God,
whose punishment is specified in the Qur'an and Sunnah; gisas, which are
crimes of physical assault and murder punishable by retaliation; and ta’zir,
which are penalties for offenses whose punishment is not fixed by the Quran
or Sunnah. The two methods generally used in executions are beheading and
stoning. It appears that beheading is the most popular method used.

Sentencing practices under Islamic law are based to a large extent on the
Qur’an and therefore are very dogmatic. As noted by Dammer and Fairchild
(2006), a nation’s way of administering its sentencing reflects its deep-seated
cultural and religious values. This explains, in part, why some Islamic pun-
ishments are considered cruel and unusual by Western standards.

In Islam, the life and dignity of individuals, the family and property of
each individual, and certain freedoms are protected. However, the individual
and the state are not separated. Rather, they are combined in the concept of
the umma (the Islamic community). Thus, the individual, when being sen-
tenced under Islamic law, does not stand in an adversary position vis-a-vis
the state but is an integral part thereof.

Under shari‘ah, punishment for sexual crimes varies according to the
marital status of the parties. Male and female fornicators are lashed 100
times. Adulterers are stoned to death. Although stoning is not specified in
the Qur’an, it was ordered by the Prophet Muhammad and enforced by him
against Muslims and Jews. It has been followed ever since. In addition to
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stoning of the adulterer, the Prophet Muhammad is reported to have ordered
banishment of the male fornicator. The application and interpretation of
banishment varies according to each school of Islamic jurisprudence. Since
sexual crimes are hudud crimes, once proven, their punishment cannot be
reduced or changed and no mitigating factors can be considered (Neshei-
wat, 2004).

Capital punishment is available for a number of crimes under Islam,
both as a fixed punishment (for example, for adultery) and occasionally as a
discretionary ta’zir punishment. Under Islamic law, a punishment for mur-
der arises from the principle of gisas, from the Arabic word gassa “to follow.”
Qisas is based on the principle that the method of punishment chosen should
ensure that the offender is punished in the same way, and by the same means,
as the victim of the crime that she or he committed. Qisas is a refinement of
the biblical and pre-Islamic Arab notion of punishment for personal crimes.
In pre-Islamic Arab culture, revenge for murder often involved escalating
tribal warfare where, typically, several lives were taken in response to a single
killing.

If the crime is murder, then the punishment is the death penalty, gisas-
al-nafs (qisas for life). For lesser personal injuries, gisas ma doon al-nafs (gisas
for less than life) is available. However, carrying out the lesser punishment
is sometimes difficult because of the strict requirement that the retaliatory
wound be exactly the same as the original injury.

The right of diyya is held exclusively by the heirs of the victim. In capital
cases, this means that shariah judges’ involvement in gisas capital punish-
ment is limited to reaching a verdict that the death penalty is available. Even
the Saudi king has no power to commute a death penalty in these circum-
stances. The procedural requirement that all such matters be referred to the
king does not connote the need for approval of the sentence, only confirma-
tion of the guilty verdict pronounced by the courts.

In theory, the victim’s heirs even have the right to exact the death pen-
alty personally. However, a layperson’s lack of expertise in beheading means
that in practice the sentence will be carried out by an appointed executioner.
Where the victim is Muslim, the heirs are defined by the judge.

The general rule is that the victim’s heirs have three options under gisas.
First, they can ask for the death penalty. Second, they can seek monetary
compensation (diyya). Third, they can ask for forgiveness. Leniency is pre-
ferred as a matter of principle under Islamic law, which teaches Muslims
respect for all life. Where there is more than one heir and they disagree, the
most lenient position is applied.

If the victim’s heirs waive the right to the death penalty, a shariah court
may sentence a murderer to a discretionary, non-capital punishment if it
feels that the killers are wicked, of bad character, or lack a sense of honor.
The purpose of this rule is to provide for heirless victims, to compensate for
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what might be regarded as an overly forgiving heir, or, perhaps, to provide a
more flexible punishment option than those permitted under gisas (Esmaeili
& Gans, 2000).

Amputation

The use of corporal punishment is linked to provisions of Islamic justice.
For example, Islamic law provides for amputation in cases of recidivism,
especially with crimes such as theft or robbery. Reichel (2005) reports that
the amputation procedure in Iran is accomplished by an electric guillotine
that severs a hand in a tenth of a second. Reichel notes that the amputation
device has been justified as an example of attempts to have better coordina-
tion of punishment between medical and political authorities (Reichel, 2005,
p. 209).

Blood Money

In most Islamic nations, if a defendant is convicted of murder under condi-
tions that fail to satisfy the requirements for capital punishment (for example,
the murder may not have been intentional or not committed with a deadly
weapon, or it may have been proved by eyewitnesses who nonetheless could
not give sufficiently detailed accounts), the victim’s heirs’ rights under gisas
are limited to two options: to forgive the defendant completely, or to receive
a fixed amount of monetary compensation, termed diyya (blood money).
Diyya has a dual role in Islamic law: as a punishment in some criminal mat-
ters, and as a compensation device in civil matters. Under the Hanbali school
of jurisprudence, diyya is payable from the defendant’s estate if the defendant
dies before punishment.

The value of diyya was historically one hundred camels. Under the Han-
bali school, this can be paid in gold or silver, rather than camels. In 1987, the
Saudi government, by royal decree, set the value of one hundred camels in
Saudi currency as 140,000 Saudi riyals (approximately $35,000). The diyya is
halved for women victims and may be further halved if the victim was not a
Muslim (Esmaeili & Gans, 2000).

Caning in Saudi Arabia

In 2003, Robert Thomas, an Australian was sentenced to 16 months
in prison and 300 lashes, to be administered 50 strokes at a time. Thomas
was jailed for a crime allegedly committed by his wife. He was deemed
responsible for the actions of his wife after she was convicted of stealing
hospital equipment, an offense she denied.
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Thomas, 55, had lived in Saudi Arabia for ten years, and was running
the sterilization department of the Prince Abdullah Bin Adbulaziz Hos-
pital in Riyadh when he was arrested. Under Saudi Arabia’s shariah law,
he was found guilty of association when his Filipino wife, Lorna, was con-
victed and jailed for 16 months. Mr. Thomas’s family in Melbourne was told
that in Saudi culture, it was “inconceivable” that a woman could commit a
crime without her husband’s knowledge, the AFP news agency reported.

The beatings were restricted to a wrist and forearm action because
Thomas was a Westerner. Under shariah court order, the Islamic holy
book was held under the official’s arm while he lashed Thomas.

“(The lashing) is to humiliate and control and I draw a large crowd
as I am one of those Western ungodly people, but they shall never hear
me yell,” Mr. Thomas wrote on January 20 to his friend, Hilary Ash, in
Melbourne (Dunn, 2003, p. 1).

An Indian worker in Roudhat Sudair, 150 kilometers north of Riyadh,
was sentenced to 70 lashes in public and deportation by a shariah court
there for urinating on the walls of a mosque. The man, a non-Muslim
tailor, was proved guilty of repeating the sacrilegious act several times
with malicious intention. He was flogged at the courtyard of the Sabeen
Mosque in Roudhat Sudair (Al-Fehaid, 2003).

Aid to Prisoners’ Families

In most Islamic countries, there are programs that provide aid to prison-
ers’ families. It is difficult to find information regarding the programs. One
recent report was noted in the Saudi daily Al-Watan. The paper reported in
2007, citing an anonymous security source, that the Saudi Interior Ministry
has spent over 115 million riyals over the last three years in financial aid for
eligible prisoners and their families. The source stated that the aid given to the
prisoners goes toward payment of debts, assisting family members in hous-
ing and health care, financing prisoners’ weddings, and purchasing cars after
they complete the program and are released. He added that prisoners’ fami-
lies that are needy receive monthly payments of 2,000 to 3,000 riyals (: http://
www.julescrittenden.com/2007/04/29/saudid-straight/ accessed 09-25-2007)

Some Punishments under the Quran

Section 5:41: hand amputation for theft.
Section 5:32: death penalty for armed robbery
Section 24:2: 100 lashes for fornication
Section 24:4: 80 lashes for slander.
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Corrections in Iran

According to Iran’s Islamic Punishment Act 1991, Article 105, “the Islamic
judge can decide in Hudud based on his knowledge in criminal cases related
to both crimes against God and people. However, the judge is required to
mention the basis of his knowledge in the judgment” (see Ashrafi, 1997).

In Iran, the Islamic Punishment Act 1993, Article 205, provides: “In
intentional cases where there is no complaint or the family of the victim has
waived the demand for Qisas, if the act of the killer has endangered the pub-
lic order of society or promotes the killer or others to commit further crimes,
then the killer should be sentenced to a discretionary jail sentence from three
to ten years.”

Corrections in Pakistan

Pakistani courts can and do impose the death sentence, as well as imprison-
ment, forfeiture of property, and fines. Imprisonment is either “rigorous”™—
the equivalent of hard labor for up to 14 years—or “simple,” confinement
without hard labor. Another form is “banishment,” which involves serving
in a maximum security prison for a periods ranging from seven years to life.
In February 1979, Prime Minister Zia ul-Haq issued new laws (hudud) that
punished rape, adultery, and the “carnal knowledge of a virgin” by stoning;
first-time theft by amputation of the right hand; and consumption of alco-
hol by 80 lashes. Stoning and amputation, it should be noted, had not been
carried out as of early 1994—at least not outside the tribal area, where tribal
custom, rather than the Pakistani penal code, is the law of the land.

Table 7.1. Confinement Rates

Number of Rate per

Country (year) General Population Prisoners 100,000
United States (2003) 292.2 million 2,085,620 714
Saudi Arabia (2000) 21.6 million 23,720 110
Pakistan (2004) 157.3 million 86,000 55
Iran (2004) 69 million 133,658 194
England & Wales (2005) 53.02 million 75,320 142
Germany (2004) 82.6 million 79,329 96

(http://www.kcl.ac.uk/depsta/rel/icps/world-prison-population-list-2005.pdf. ~ Accessed
9-20-2007).
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Summary

Policing in Islamic law countries is generally centralized and under the
direct control of the government.

Religion and law are interwoven in Islamic law countries.

Saudi Arabia is a monarchy, and the monarch controls both the police and
the courts.

Saudi National Police report directly to the Ministry of the Interior.

The main police force in Saudi Arabia is in the Department of Safety.

Saudi police are divided in rank between commissioned officers and rank
and file officers.

Policing in Pakistan is a function of each province or region.

The inspector general is the senior police officer in Pakistan.

Iran is a constitutional monarchy.

The SAVAMA is a highly controversial police unit in Iran.

Islamic corrections are based on the Qur’an or Sunnah.

Capital punishment is used in Islamic law nations.

Blood money is often paid by an offender to the victim’s family in the
settlement of a dispute.

Caning is used as a punishment in most Islamic countries.

Questions in Review

1. Is caning an effective punishment? Justify your response.

2. What are some of the issues involved when the justice system is based
on a religious concept?

3. How does Islamic punishment differ from punishment in the United
States?

4. How does Islamic policing differ from policing in non-Islamic countries?
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The Socialist Law
Model: The Courts

Key Terms

Cuotas: Cuban units of a fine that have variable values. For example, one
person may be subject to a fine of 100 cuotas at one peso each while another
may be subject to the same fine but at a rate of two pesos per cuota.

People’s mediation of disputes: An informal justice system in China.
Primary people’s courts: County criminal courts in China.
Procurate: Prosecutor.

Provincial courts: Felony courts in Cuba.

Supreme People’s Court: The highest court in China.

Supreme People’s Procurate: The highest legal supervisor in China.

Telephone law: A term that was used in the Soviet Union to refer to political
trials in which the judges were instructed by party officials by telephone.

Introduction

With the breakup of the Soviet Union, the tradition of socialist law has gone
into a state of suspended animation. After the fall, the Soviet republics and
the satellite states of central and eastern Europe soon rejected Soviet law.
Currently, it survives only in partial form in the communist-governed juris-
dictions of Cuba, North Korea, Vietnam, and China (Glenn, 2000).

Prior to the fall, the court system acted to ensure party control of judicial
decisions at all levels. Trial courts consisted of a judge, who was selected by
party officials and who almost always was a party member, and two carefully
chosen laypersons, who were under pressure to agree with the judge. The sys-
tem was designed to give the outward appearance of popular participation
without actually involving it. Control over judicial decisions also was exer-
cised by allowing easy appeals through higher judicial levels to the supreme
courts of the Soviet republics and the Supreme Court of the Soviet Union.
Cases of political importance were subject to so-called “telephone law”—legal
decisions dictated by telephone calls from party officials to judges.

177
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Cliff Roberson visited the Soviet Union in 1974 with a group of judges.
They were picked up at their hotel and went to observe a criminal trial in
Moscow. On the way to the court, the translator and guide told this joke:

A student at the University of Moscow was asked by a professor: “What is
God?”

The student replied: “God is a mistaken idea of the capitalistic society, there
is no God.”

The professor then stated: “Very good. You pass.”

The student replied: “Thank God.”

That there is no God is one of the basic tenets of socialist law. Second,
since there is no God, there can be no God-given set of laws or command-
ments that citizens are required to obey. Under socialist law, law is considered
a system of rules that corresponds to the interests of the dominant class.

Legal System of Russia

While the socialist legal model originated in historical Russia, the present
nation known as Russia became the Russian Federation following the disso-
lution of the Soviet Union in December 1991. After the breakup of the Soviet
Union, the newly independent Russian Federation emerged. The present legal
system of Russia is truly a mixed system, but because of its historical signifi-
cance to the socialist legal model, it is discussed in this section.

In 1722, Tsar Peter I created a procuracy office, which was responsible for
prosecution of criminals and for supervising the entire criminal justice sys-
tem, including the police and the courts. In 1864, the system was reformed
and the prosecutorial power was restricted to the prosecution of cases. The
reform also established an independent judiciary and trial by jury, but both
were eliminated after the Russian Revolution of 1917.

The procuracy was revived during the Soviet period, when prosecutors
became the central administrators of the entire justice system. Trials were
heard by a panel consisting of one career judge and two “people’s assessors,”
all of whom were appointed by local Communist Party officials. The Soviet
constitution invested the procurator general with the responsibility of super-
vising the observance of the law by all government ministries and institutions
subordinate to them, as well as by individual officials and citizens. The proc-
urator was not the president of a court or a tribunal but rather purportedly
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Photo 8-1. Mobile police substation providing information on identity theft in
Prague. Photo by Cliff Roberson

was a watchdog of legality, charged with ensuring the strict observance of the
constitution and laws by all government officials and citizens.

With the collapse of the Soviet Union in 1991, juries have been reintro-
duced, but the pre-trial phase has not been reformed. Presently, the criminal
procedure is very similar to Continental or civil law. Also after the fall of the
Soviet Union, laws were passed to ensure the independence of judges from
local politics, and prosecutorial supervision of the courts was eliminated.
Prosecutors still, however, maintained fairly broad power in Russia (Pakes,
2004).

The Supreme Court is Russia’s highest judicial body. It supervises the
activities of all other judicial bodies and serves as the final court of appeal.
The Supreme Court was supplemented in 1991 by a Constitutional Court,
which reviews Russian laws and treaties. The Constitutional Court is pre-
sided over by 19 judges, who are nominated by the president and approved by
the Federation Council. Appointed to life terms, judges for both the Supreme
Court and the Constitutional Court must hold a law degree. The Consti-
tutional Court has the power of judicial review, which enables it to rule on
the constitutionality of laws. The Russian legal system was reformed in an
attempt to overcome the repression practiced during the Soviet era by requir-
ing public trials and guaranteeing a defense for the accused.
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Photo 8-2. The University of Moscow is one of the leading institutions in Rus-
sia dealing with the education of lawyers. Photo by Cliff Roberson

People’s Republic of China

The Chinese legal system is a work in progress. (Pittman B. Potter, 2004)

In the last 20 years, legal reforms and the establishment of rule of law have
once again taken center stage as part of the new law and development move-
ment. ... Of course, many will question whether a socialist rule of law is truly
rule of law, especially given the many imperfections in the Chinese legal sys-
tem and China’s well-documented human rights abuses. (Peerenboom, 2006,
p. 823)

China is a unitary, multiethnic socialist country with 31 provinces, autono-
mous regions, and municipalities directly under the authority of the central
government. Some cities and autonomous prefectures also operate directly
under provincial and autonomous regional governments (Guo, 2002).
China’s criminal justice system consists of police, procurates (prosecu-
tors), courts, and correctional institutions. The police and corrections are
administered at the national level by the Ministry of Public Security and the
Ministry of Justice. The Supreme People’s Court is the highest judicial court.
The Supreme People’s Procurate is the highest authority for legal supervi-
sion. Its main function is the prosecution of cases. There are justice bureaus,
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procurates, and courts at various

levels of the government to fulfill Supremme People's

Court
their respective duties in their own
jurisdictions.

The legal system of the People’s ‘ ,
Republic of China is best described H‘ghéroﬁifples
as Marxist. The first article of the
penal code declares that the thought
of Marx, Lenin, and Mao Zedong are Intermediate
the guiding principles of the law. The P(e:OPle’S

ourt

Chinese socialists view criminal law
as a tool of the ruling class (synony-
mous with the state), to be used as a Basic People’s
coercive force to repress the ruled. Court
The criminal law represents the
interests of the ruling class, which
defines certain acts as crimes. Mediation
In judicial activities, public Committees
security branches, people’s procu-
rates, and people’s courts there are  Figure 8-1. Chinese court structure.
divisions of labor, with assigned
responsibilities and checks and balances to ensure the accurate and effective
enforcement of the law. The division of labor includes:

Public security branches, which are responsible for the investigation,
detention, and preparatory examination of criminal cases.

People’s procurates, responsible for approving arrests, conducting procura-
torial work (including investigation), and initiating public prosecution.

People’s courts, responsible for adjudication.

Prisons or other places of reform through labor, responsible for sen-
tence execution.

No other branch, organization, or individual has the right to exercise the
powers assigned to those branches or courts.

The People’s Mediation of Disputes is an informal justice system that has
a significant role in criminal justice. The Mediation of Disputes is available,
however, only in criminal cases of private prosecution.

Prior to the People’s Republic of China, each Chinese dynasty had its
own criminal laws. A common characteristic of these was that the criminal
justice systems were operated by administrative officials. With the establish-
ment of the People’s Republic of China in 1949, the Communist Party came
into power for the first time in China. One of the party’s first priorities was
to establish a socialist legal system.
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A new constitution was adopted in 1954 at the National People’s Con-
gress, the highest legislative body of the country. New codes of criminal law,
civil law, criminal procedure law, and civil procedure law were prepared.

In 1966, the Cultural Revolution stopped the legal reform process. In
1978, the Third Plenary Session of the 11th Central Committee of the Chi-
nese Communist Party ended the Cultural Revolution campaign and reem-
phasized the institutionalization and legislation of the socialist democracy
and the stability, continuity, and authority of law.

The draft of the criminal law was revised more than 30 times before it
was formally adopted at the second session of the 5th National People’s Con-
gress in July 1979. The Criminal Procedure Law of the People’s Republic of
China was also adopted at the same session in 1979. For the period from 1949
to 1979, there were no formal legal standards or codes to guide judges in the
trying of criminal cases. Since then, the criminal code has been revised sev-
eral times, with major revisions in 1982 and 1990.

Public Trials in China

In 1954, public trials were guaranteed in the first Constitution estab-
lished by the Peoples Republic of China. They were abolished following
the Anti-rightist Campaign and the Great Leap Forward in the late 1950s,
when courts public trials were denounced for bourgeois Western liberal-
ism. Public trials were reestablish after 1978 as a means of representing
the regularization and systematization of justice administration after
nearly two decades of closed trials and kangaroo courts

Supreme People’s Court vice-president Zhu Minshan explains the
need for public trials:

The content of all propaganda must be directly related to trial work. ...
First and foremost, we must employ concrete trials to the full, and bring
into full play, the use of the courtroom as a stage for propaganda. It is
well documented that if trials are conducted properly, their educational
effects will be great. On the other hand, if trials are not conducted well,
it may result in a loss of confidence in court work and in the legal system
in general, on the part of those who attend trials (quoted by Trevaskes,
2004, p. 6).

According to Trevaskes (2004), the reopening of the trial to the gen-
eral public in the post-1978 period became a symbol of Deng Xiaoping’s
vision of a renewed socialist rule of law. Trevaskes states that this exami-
nation of trials and sentencing rallies shows that despite the two-decade
long push to effect a new modernist legal culture based on professional-
ism, regularity, and bureaucratic rationality, criminal justice practices in
China have continued to rely on the crude theatrics of expressive punish-
ment that have been employed since the days of revolution.
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Crimes

Crimes in China are divided into eight classes:

Crimes of counterrevolution: crimes that endanger the People’s Republic,
e.g., treason, espionage, and rebellion.

Crimes that endanger public security: crimes that endanger the life and
wealth of many people, as well as the security of public and private prop-
erty, e.g., arson, breaching dikes, causing explosions, spreading poison,
causing traffic accidents, illegal manufacturing, trading in or transport-
ing guns or ammunition, and causing major manufacturing accidents.

Crimes that undermine the socialist economic order, e.g., smuggling,
speculation, falsely passing off trademarks, and illegally cutting trees.

Crimes that infringe upon the right of the person and/or the democratic
rights of citizens, e.g., homicide, bodily injury, rape, promoting pros-
titution, trafficking in people, unlawful detention of another person,
unlawful intrusion into another person’s residence, falsely accusing
and framing, defamation, insult and humiliation, giving false evidence
or testimony, and using torture to coerce a statement.

Crimes involving property rights, e.g., robbery, stealing, swindling, cor-
ruption, and extortion by blackmail.

Crimes involving disrupting of the social order, e.g., disrupting public
affairs, official documents, certificates or seals, harboring criminals,
concealing stolen goods, hooligan activities, and gambling.

Crimes involving the family, e.g., bigamy, abuse of a family member, aban-
donment, and abducting a child.

Crimes that constitute a dereliction of duty, e.g., bribery and subjecting
imprisoned persons to corporal punishment and abuse.

Chinese procedure law categorizes crimes into Crimes of Public Prosecu-
tion and Crimes of Private Prosecution.

In China, as in many common and civil law systems, the age of criminal
responsibility is 16 years. A juvenile between the ages of 14 and 16 who com-
mits homicide, infliction of serious bodily injury, robbery, arson, habitual
theft, or any other crime that seriously undermines the social order is, how-
ever, punished as an adult.

Court System

China has four levels of criminal courts: the Supreme People’s Court, the
Higher People’s Courts, the Intermediate People’s Courts, and the Primary
People’s Courts. The highest court is the Supreme People’s Court. It handles
major criminal cases that have national importance, and appeals or protests
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brought against the judgments and orders of the Higher People’s Court and
the People’s Military Court. The court also hears cases of protest brought by
the Supreme People’s Procurate. In addition, the court supervises the admin-
istration of justice by lower courts at different levels, such as the Higher Peo-
ple’s Courts.

The Higher People’s Courts are courts in the different provinces, autono-
mous regions and municipalities. There are 31 of these courts, which handle
cases of first instance, cases that are transferred from people’s courts at lower
levels, cases of appeals, protests brought against judgments and orders of the
Intermediate People’s Courts, and cases of protests brought by people’s procu-
rates. They also supervise the administration of justice by lower courts.

The Intermediate People’s Courts are established in the prefectures, cit-
ies, and autonomous prefectures within the jurisdiction of provinces and
municipalities. China has approximately 400 of these courts, which handle
cases of first instance, cases that are transferred from the Primary People’s
Courts, appeals and protests brought against judgments and orders of the
Primary People’s Courts, and cases of protests lodged by the people’s procu-
rates. They also supervise the administration of justice in the Primary Peo-
ple’s Courts.

The Primary People’s Courts are established in counties, autonomous
counties, cities (at country level), and municipal districts. There are more
than 3,000 Primary People’s Courts, which handle all criminal cases except
those that fall within the jurisdiction of the higher courts. A Primary People’s
Court may also set up a number of people’s tribunals in the area under its
jurisdiction, depending on the local conditions, population size, and crime
rate. People’s tribunals are components of the Primary People’s Courts. A
tribunal’s sentences and orders carry the same impact and meaning as those
of the Primary People’s Courts.

The president of the Supreme People’s Court is elected by the National
People’s Congress. The vice presidents, presidents, vice presidents of the cham-
bers, and judges of the Supreme People’s Court are appointed or removed by
the Standing Committee of the National People’s Congress. The presidents
of local people’s courts are elected by the local people’s congresses at differ-
ent levels. China maintains the National University of Judges and training
centers for the education of judges. In addition, the Supreme People’s Court
established the Chinese Training Center for senior judges.

Confessions

Under Chinese criminal procedure law, the police cannot use torture to
coerce confessions or gather evidence through threats, enticement, deceit, or
other unlawful methods. Any interrogation of a suspect must be conducted
by the investigating personnel of the people’s procuratorates or the public
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security branches. There must be at least two investigating personnel pres-
ent during interrogation. The interrogator is required to first ask the defen-
dant whether he or she engaged in a criminal act and then let the defendant
state the circumstances of guilt or innocence. The defendant must answer the
investigation personnel’s questions relevant to the crime, but may refuse to
answer questions that are not relevant.

Law of Search and Seizure

The police may conduct searches of the persons, articles, residences, and
other relevant places of defendants for the purpose of gathering evidence and
apprehending criminals. They may also search people who they believe are
hiding criminals or evidence. The officers generally need a search warrant
and must show a search warrant to the person to be searched.

As in U.S. criminal procedure, the police may search without a search
warrant if an emergency arises during the arrest or detention process. The
suspect, family members, neighbors, or other eyewitnesses are usually pres-
ent during the search. If articles or documents are discovered that can be
used as evidence, they are usually examined by eyewitnesses and/or the
person being searched. As in many U.S. jurisdictions, after the search, an
inventory of the seized items is made in duplicate, with one copy given to the
person who was searched.

Rights of an Accused

In addition to the right to defend themselves, defendants may also request
assistance from an attorney, citizens approved by a people’s organization
or authorized by the people’s court; or close relatives of the defendant. The
accused has the right to be informed of the nature of the accusation; the
right to participate in proceedings in his or her native spoken and written
language; to apply for new expert evaluation or inspection during the court-
room hearing; to request the chief judge to ask certain questions to witnesses
or else ask them directly; to make a final statement after the chief judge has
announced the closing of the debate; to raise a counterclaim against the pri-
vate prosecutor in a case of private prosecution; and to request that members
of the judicial panel, the court clerk, the public prosecutor, expert witness,
or interpreters withdraw from the case. An accused is entitled to the assis-
tance of a defense lawyer of his or her own choice. In cases where the pub-
lic prosecutor brings a public prosecution and defendant has not authorized
anyone to be his or her defender, the people’s court may designate a defender.
The appellate rights of an accused include the right to appeal and the right
to petition judgments or orders, which have become legally effective, to the
people’s courts or the people’s procurates.
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Court Procedures

After a suspect is arrested, his or her family is supposed to be notified within
24 hours of the reasons for the arrest and the place of custody. Notification is
not required, however, when it would hinder the investigation.

After the police have investigated an offense, they will make a recom-
mendation as to whether the suspect should be prosecuted. Then the police
will transfer the case file to the procurate’s office. The procurate then reviews
the case and makes a decision on whether to prosecute the suspect.

If the decision is to prosecute, then the procurate initiates a public pros-
ecution in a court. The court reviews the case prosecuted by the procurate. If
the evidence is sufficient, the court can decide to open the court session for
adjudication, in which the suspect is formally brought to trial. The procurate
may grant exemption from prosecution for certain minor crimes.

The severity of crime and the dangerousness of the suspect are the pri-
mary considerations when deciding whether a suspect should be incarcer-
ated before or while awaiting trial. If a suspect is considered a threat to the
community or the crime carries a prison sentence, the suspect is usually put
in jail to await trial.

Except in cases under private prosecution, most cases are tried by a col-
legial panel, which consists of one judge and two people’s representatives,
who decide the guilt of the defendant and the sentence to be imposed if the
defendant is found guilty. Criminal trials in the high people’s courts or the
Supreme People’s Court are conducted by a collegial panel composed of one
to three judges and two to four people’s assessors. In carrying out their duties
in the people’s courts, people’s assessors have equal rights with judges. The
adjudication of appealed and protested cases in the people’s courts is con-
ducted by a collegial panel composed of three to five judges.

Legal System of Cuba

Cuba is described by the U.S. State Department as a democratic-centralist
state organized according to a Marxist-Leninist model. The Communist
Party of Cuba is the only official political party. The national government
is divided into executive, legislative, and judicial branches. The executive
branch consists of a Council of State and a Council of Ministers. The presi-
dent of the Council of State serves as the president of Cuba. The national leg-
islative branch consists of an elected, unicameral body known as the National
Assembly of People’s Power. The Supreme Court of Cuba serves as the nation’s
highest judicial branch of government. It is also the court of last resort for all
appeals from convictions in provincial courts (Michalowski, 2002).
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The Cuban legal system is a composite of the three major stages of Cuban
history. Reflecting its past as a Spanish colony, Cuba is a civil law state that
emphasizes written codes rather than precedent as the source of law, and the
utilization of an inquisitorial system of criminal procedure similar to that of
Spain and France. Intermingled with this are elements of common law, such
as habeas corpus, and a greater separation of courts and prosecutors than is
normally characteristic of Marxist-Leninist states (Michalowski, 2002).

It is also guided by Marxist legal theory, and shaped by close ties to the
former Soviet Union that have added a clearly socialist character to the Cuban
legal system. Key elements of Cuba’s “socialist legality” are an emphasis on
substantive rather than juridical measures of justice; the use of law as a proac-
tive tool for socialist development; direct citizen involvement in the judicial
and crime control procedures; and a system of state-organized law collectives
to provide low-cost legal services nationwide (Michalowski, 2002).

In Cuba, an act is a crime when it is prohibited by the law and is socially
dangerous or harmful (socialmente peligrosa). Violations of law that are not
considered socially dangerous or harmful are regarded as infractions (con-
travenciones) and are non-criminal citation offenses. Crimes are divided
into felony and misdemeanor offenses very similar to the breakdown in the
United States. Felony crimes are those that may be punished by a sentence
exceeding one year’s imprisonment or a fine of more than 300 cuotas (see
Key Terms).

Felonies are prosecuted in provincial courts. Misdemeanor offenses are
adjudicated in municipal courts and carry maximum penalties below the
one-year/300-cuota level. Felony crimes in Cuba encompass an array of
offenses against persons or property, including murder, rape, assault, death
or injury by vehicle, robbery, burglary, larceny, vehicle theft, arson, and drug
trafficking. Except for the crimes of murder, rape, and robbery, each of the
felonies also has a less serious misdemeanor equivalent.

As in other socialist law countries, the Cuban penal code enumerates
various offenses against socialist organization. These offenses constitute a
regular part of the criminal caseload in Cuba. Primary among them are mis-
use of employment in a state-run enterprise for illegal personal gain (mal-
versacion), illegally obtaining money or property channeled from a state
economic venture (receptacion), trading involving foreign currency (trafico de
divisas), slaughter and distribution of livestock not authorized by the socialist
distribution system (sacrificio ilegal), and leaving or attempting to leave the
country without complying with emigration requirements (salida ilegal).

Unlike civil and common law nations, Cuba places few formal limits
on police discretion to stop and/or interrogate citizens. A central juridical
assumption of the Cuban system is that no criminal case exists until an ini-
tial investigation (fase preparatoria) has established that a crime has been
committed, and that a suspect is the probable offender. Because there is no
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formal criminal case, the judicial philosophy is that citizens have little need
for procedural protection during the initial stage of the investigative pro-
cess. Only recently was Cuban criminal procedure modified to allow defense
attorneys to enter cases as soon as a suspect is arrested or is the target of an
investigation. Since arrests are considered as part of the pre-case, investiga-
tive stage, the use of a warrant procedure, which is characteristic of most
legal systems, is not available in the Cuban penal process.

The Cuban constitution does require that warrants be obtained from a
judge before the police may conduct a search of a home. The warrants, as
under common law, must specify the place to be searched and the nature of
the material being sought. A warrant is not necessary, however, if the home
was the scene of the crime. Where the crime scene is in a home, the proce-
dural law permits investigators to search the premises and to remove any
items that may be considered evidence.

Court Structure

The Cuban court system consists of the Supreme Court, provincial courts,
municipal courts, and military courts. The Supreme Court is divided by
areas of jurisdictional or responsibility (salas), with divisions for penal,
civil and administrative, labor, state security, and military cases. Provincial
courts have similar areas of responsibility, with the exclusion of the military.
Municipal courts have no formal division, but some of the larger municipal
courts are subdivided into sections with specific responsibilities.

Trial Procedure

Cuban law requires that in all criminal cases, guilt is to be established in
court. While criminal suspects can confess guilt, they cannot be convicted
solely on the basis of a confession or a plea. An accused person has the right
to a trial not by a jury, but by a judicial panel. In felony cases in provin-
cial courts, these panels consist of five judges, three of whom are trained
jurists with law degrees, and two of whom are lay judges. Lay judges are citi-
zens chosen to serve. In less serious cases, the defendant is usually tried by a
municipal court consisting of one jurist and two lay judges. Defendants have
the right to a defense counsel. Cuban has a system of law collectives (bufetes
colectivos) designed to provide public access to legal counsel.

During the pre-trial preparation phase (fase preparatoria), police inves-
tigators and/or prosecutors assemble the evidence and witnesses. If this evi-
dence is considered by the prosecutor as sufficient, the prosecutor issues the
equivalent of a bill of indictment (conclusiones provisionales). The bill is sent
to the court of first instance and to the accused’s defense attorney;, if he or she
has one that time.
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In felony cases, the prosecution normally will be a prosecutor (fiscal)
from the provincial office of the attorney general during trial. In less serious
cases, the prosecution is generally represented by a police investigator.

Under Cuban law, police cannot detain a suspect longer than 24 hours
without submitting the case to an investigator. In felony cases, the investi-
gator must submit the case to a prosecutor within three working days. The
prosecutor’s office then has a maximum of three working days within which
either to release the suspect or to submit the case for a judicial review if the
accused is to be kept in custody until trial. This review is made by the court
that will adjudicate the case. The court is required either to approve deten-
tion or order release, and its decision is final.

Pre-trial confinement (prision provisional) is required to be limited to
those who have committed crimes that caused public fear (murder, rape, rob-
bery), who are suspected of multiple offenses, or who may flee prosecution.
Pre-trial incarceration is not considered appropriate in misdemeanor cases
unless the suspect has given false identification or given indications of flight
from prosecution.

Extradition from Cuba

Cuban citizens cannot be extradited for crimes committed in other coun-
tries. Non-Cubans can be extradited, except as noted, for crimes commit-
ted in other countries in accordance with bilateral extradition treaties. Cuba
does not allow the extradition of any person for offenses related to “fighting
imperialism, colonialism, neo-colonialism, fascism, racism or for defending
the democratic principles or rights of working people.”

Summary

Since the fall of the Soviet Union, socialist law has gone into a state of sus-
pended animation in most countries.

Under the Soviet Union, the court system acted to ensure party control of
judicial decisions.

That there is no God was a basic tenet of socialist law. Since there is no
God, there can be no God-given laws.

Law is a system of rules which corresponds to the interests of the domi-
nant class.

The present legal system of Russia is a mixed system.

Under the tsar and the Soviet Union, the procuracy office was responsible
for supervising the criminal justice system.

The People’s Republic of China has a socialist legal model.

China’s system is best described as a Marxist system.
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Chinese socialists view criminal law as a tool of the ruling class.

The Cultural Revolution of 1966 stopped China’s legal reform process, but
the reform started again in the late 1970s.

In China, public trials were in the 1950s denounced as bourgeois Western
liberalism, but were reestablished in 1978.

The most serious crime in China is classified as a crime of the counter
revolution.

China has four levels of criminal courts.

In Cuba, the civil law system has been reformed to meet the socialists’
goals of the government.

Cuba places few limits on the power of the police.

Questions in Review

. What was the primary function of the courts under the Soviet Union?

. How does the socialist law model differ from the civil law model?

. Why did the Soviets dislike the concept of public trials?

. How is the Cuban legal system different from the Chinese system?

. What are the key differences between a criminal trial under the social-
ist legal model and one under the common law model?

U = W N =
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Policing and
Corrections under the
Socialist Law Model

Key Terms

Chinese People’s Armed Police: A police agency in the People’s Republic of
China that is a part of the armed forces.

Chinese Ministry of Public Security: The highest police agency in the Peo-
ple’s Republic of China.

Guanzhi: Chinese punishment imposed for minor offenses. Offenders con-
tinue to work at their place of employment and to receive wages, but are
under the supervision of a public security agent.

Juyi: Common Chinese punishment minor offenses. Offenders are deprived
of freedom and confined in a detention house, rather than a prison institu-
tion. Generally offenders may go home several days each month and can earn
money for work.

Kanshou house: A Chinese detention house that holds offenders awaiting
trial.

Procuratorate: Chinese prosecution agency or prosecutor.

Russian Militia: The Russian police agencies that are tasked with protecting
life, physical health, rights and freedoms of citizens, property, and the inter-
ests of the state and society from criminal and other unlawful infringements.

Sentencing rally: A public rally in China after a criminal trial to publicly
announce the criminals’ sentences to an audience, usually organized to be
attended by local work units and local party committees.

Watching units: Small units of the Russian Militia.

Introduction

In this chapter, we will examine policing and corrections in those nations
that embrace the socialist legal model. For the most part, both policing and
corrections in those countries do not meet the standards advocated in most
Western countries. A primary reason for this is that policing and corrections
in Western countries are used to protect the public, whereas in the socialist
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nations they are used to advance the purposes of the state. In the next sec-
tion, we will examine an attempt to impose a Western policing concept,
community policing, on certain socialist countries whose citizens have had a
traditional distrust of the police.

Public Trust and Community Policing

Public trust in the police in many eastern European countries is extremely
low. In those countries that were formerly part of the Soviet Union, the nega-
tive image of police that developed during the Soviet era still exists. The rep-
utation of the police units continues to be one in which the police routinely
violates human rights, are involved in corruption, and act primarily in the
pursuit of their own interests (Beck, 2004).

During the 1990s, the police forces of the former Soviet Union suf-
fered from a crisis in funding, which left them understaffed, poorly trained
and equipped, and demoralized. The police are also unprepared to combat
the growing crime rates and new patterns of criminality. As a result, high
levels of public distrust are also accompanied by strong perceptions of the
police as incompetent, unprofessional, and ineffective in coping with crime
(Beck, 2004).

Beck (2004) notes that most international policing assistance provided
to those former Soviet countries has focused on promoting Westernized
approaches, in particular the development of community policing model.
The U.S. concept of community policing can be considered a philosophy and
an organizational strategy that promotes a new partnership between people
and their police. It is based on the premise that the police and the commu-
nity must work together as equal partners to identify, prioritize, and solve
contemporary problems such as crime, drugs, fear of crime, social and physi-
cal disorder, and overall neighborhood decay, with the goal of improving the
overall quality of life in the area (Beck, 2004).

Fundamental to a community policing approach is a non-confronta-
tional and broadly supportive relationship between the police and the com-
munity they are tasked to serve. While there are doubts about the efficacy of
this approach in the United States and western Europe, it has been the model
of first choice for international donor agencies. According to Beck, the his-
tory of experimenting with community policing in post-communist coun-
tries is rather short, with most programs starting in the late 1990s. Some
examples include police training initiatives promoted in Russia and Ukraine
by the U.K.s Foreign and Commonwealth Office and by the Department for
International Development of the U.S. State Department.

Many analysts think community policing is unlikely to develop in post-
communist societies because of cultural, organizational, socio-structural,
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political, and other factors. For example in Hungary, the possibilities for
adoption of community-based models of policing are severely limited by the
continued weakness of local communities in relation to the state. In Poland,
it may be unreasonable to consider community policing in a country that is
still in the process of struggling with its own identity.

Brogden (1999) has argued that in the former Soviet countries, central-
ized organization, cultural perceptions of the role and practices of the state
police and legal limitations of the police mandate—apart from a range of
factors in relation to resources and tradition—militate against community
policing development.

Policing in Russia

The Russian Militia is a public agency and a part of the executive branch of
government. The Militia is tasked with protecting life, physical health, rights,
and freedoms of citizens; protecting property and the interests of the state
and society from criminal and other unlawful infringements. The Militia is
divided into the Criminal Militia and the Public Security Militia. While both
organizations are under the Ministry of Internal Affairs, the Public Security
Militia is also subordinated to local authorities. The Criminal Militia’s mis-
sions include the prevention, suppression, and exposure of criminal offenses
that require a preliminary investigation; the organization of searches for
persons who have escaped from bodies of inquiry; investigations under
judicial bodies involving persons who avoid the execution of criminal pun-
ishment; and investigation of missing persons and of other persons as the
law prescribes.

The missions of the Public Security Militia and the local militia include
the task of ensuring the personal security of citizens; ensuring the public
security; protection of public order; prevention and suppression of criminal
offenses and minor delinquencies; the disclosure of criminal offenses that
do not require a preliminary investigation; investigation of criminal offenses
in the form of inquiry; and the rendering of assistance to citizens, officials,
businesses, establishments, organizations, and public associations (Nikifo-
rov, 2002).

The Department of Taxation Police is an independent police organi-
zation. The Taxation Police are charged with the prevention, suppression,
and exposure of taxation crimes and infringements; safeguarding taxation
inspection; and protection of the department’s officers.

Cities with population in excess of 300,000 generally have their own
special detachment of the Militia. Cities of between 50,000 and 300,000
population have “watching units” of eight to twelve officers. There are also
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Photo 9-1. Moscow in 2007 has traffic problems similar to all major cities in
the world. Traffic control requires a substantial portion of the Moscow police
agencies’ budgets. Photo by Cliff Roberson

watching units for railways and water departments. The Militia is authorized
to use firearms, rubber batons, tear gas, and firehoses.

To qualify for the Militia, an individual must pass professional train-
ing in specialized higher or secondary educational establishments of the
Ministry of Internal Affairs or other state departments. To qualify for the
professional training, the individual must be 18 to 35 years old and have a
secondary education and no previous convictions. An officer serves a proba-
tion period lasting from three months to one year.

An individual unhappy with treatment received by a member of the
Militia may file a complaint against the actions to higher officers or Militia
unit, to a prosecutor, or to a court (Nikiforov, 2002).

Policing in the People’s Republic of China

In the People’s Republic of China, the police agencies include the Ministry of
Public Security at the central level, the local public security bureaus at vari-
ous levels, and public security forces for railways, highways, navigation, air
transport, forests, and other fields. The organizational structure of the police
from top to bottom is as follows: Ministry of Public Security; Provincial Pub-
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lic Security departments/bureaus; Prefectural Public Security departments/
bureaus; County Public Security bureaus; local police stations.

The Public Security Offices of the Ministry of Railways and Public Secu-
rity Offices of the Ministry of Communications also fall under the authority
of the Ministry of Public Security. The Ministry of Public Security, which
operates under the State Council, is the highest police agency in the coun-
try. Local public security agencies are responsible for public security in their
respective localities under the dual leadership of local government and higher
public agencies. The public security forces for railways, highways, navigation,
air transport, forests, and other special fields are under the administrative
leadership of their respective ministries or departments and the professional
leadership of higher public security agencies. They cooperate closely with the
local public security agencies.

The Chinese People’s Armed Police Force is a part of the nation’s armed
forces, a component of the public security force and a branch of the Peo-
ple’s Police under the leadership of the Central Military Commission and
the Ministry of Public Security. The local armed police are under the lead-
ership of the local public security agencies and higher organizations of the
armed police. Their principal duties include inner guard, frontier control and
inspection, and exit and entry control, as well as firefighting (Guo, 2002).

Complaints against police misbehavior are handled by the supervisory
bureau or sections within the Ministry of Public Security or lower public secu-
rity branches. Any citizen may prosecute the illegal behavior of police officers
and bring the case to a people’s procurate or a people’s court, and can initiate
petition to the higher public security branch. The criminal law stipulates:

...the use of torture to coerce a statement is strictly prohibited. State personnel
who inflict torture on an offender to coerce a statement are to be sentenced
to not more than 3 years of fixed-term imprisonment or criminal detention.
Whoever causes a person’s injury or disability through corporal punishment
is to be handled under the crime of injury and given a heavier punishment.
(Article 136)

Most police officers graduate from the police universities of the country
or the police academies of provinces. Under special circumstances, police
agencies can also recruit as new staff individuals who do not have a diploma
from a police universitys or school. It is required, however, that an applicant
be a graduate of a senior high school or university, be under age 25, and have
a strong physique.

The colleges or academies that are run by the Ministry of Public Secu-
rity train the directors of public security (or bureaus) of provinces, autono-
mous regions, and municipalities. The colleges and schools at the levels of
province, autonomous region, and municipality train the directors of county
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Photo 9-2. Hong Kong police station. Photo by Cliff Roberson

public security bureaus, the leaders of the public security branch bureaus in
the municipalities, and the leader’s subordinates, such as section chiefs and
squad heads. Schools attached to the prefectures and municipalities under
the provincial government train section chiefs, station leaders, squad heads,
and other police officers. Training periods last an average of six months and
vary for different trainees.

Use of Force by Police in China

The rules for the use of force by the police are very similar to those in most
Western countries. The Chinese police carry pistols, batons, and handcufts
when performing their duties. They are permitted to use guns to stop a crime
or defend themselves. Specifically, they can use deadly force as a last resort to
stop situations where the offender tries to resist or escape apprehension, steals
weapons carried by police, or attacks police officers while being arrested or
detained; the offender is in the process of committing a violent crime and
putting citizens’ lives in danger; the offender is attacking an object under
guard by the police; a group of offenders raid a prison and/or prisoners are
escaping, rioting, murdering, or stealing guns from security officers; or the
offender physically threatens the life of a police officer.
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Before using their pistols, the police must issue an oral warning or fire a
warning shot. Only when these warnings do not affect the criminal behavior
can police fire.

Police Detention

The Chinese police may detain an individual under the following
circumstances:

An individual who is a major suspect in a violent or serious crime.

A person who is preparing to commit a crime, is committing a crime, or is
discovered immediately after committing a crime.

A person who is identified as having committed a serious crime by a vic-
tim or eyewitness.

A person discovered to have criminal evidence on his person or at his
residence.

An individual who attempts to commit suicide, to escape, or becomes a
fugitive after committing the crime.

An individual who has the opportunity to destroy or falsify evidence or
collude with others to devise a false account of events.

Where a person’s true identity is unknown and he or she is suspected of
committing crimes in several geographic areas.

A person who is beating, smashing, and looting and undermining work
production or the social order. (Guo, 2002)

The police can arrest any suspect for whom a warrant for arrest has been
issued by a chief prosecutor.

Public Crime Statistics

It was not until 1986 that crime statistics were made public by the People’s
Republic of China. In 1987, the Ministry of Public Security presented the
first group of crime statistics data in the China Law Yearbook of 1987. The
data included statistics from 1981 to 1986 and were compiled by the China
Law Society, which has thereafter published updates of criminal justice data
every year. The data presented by the ministry included the number of crimes
recorded by the police, the rates of recorded crime, and the number of arrests
made by the police.
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Policing in Cuba

Policing in Cuba is under the Ministry of the Interior, which is responsible to
the Council of State. The Ministry has three directorates: Security, Technical
Operations, and Internal Order and Crime Prevention. The Internal Order
and Crime Prevention Section contains the three subdirectorates: correc-
tions, fire protection, and policing.

The subdirectorate for policing is responsible for the National Revolu-
tionary Police (PNR). The PNR is tasked with uniform policing, criminal
investigation, crime prevention, control of juvenile delinquency, and traf-
fic control. It is divided into municipal divisions, each with its own police
chief. The local PNR agencies are responsible to the national directorate of
the PNR, through a hierarchical structure that incorporates provincial levels
of oversight (Michalowski, 2002).

The Security division is responsible for policing crimes against the state
security, such as espionage and sabotage. The Ministry of the Interior and the
National Revolutionary Police are closely integrated with the Revolutionary
Armed Forces (FAR). The FAR was established after the revolutionary vic-
tory of 1959.

In addition to the PNR, the Cuban system of control utilizes the Com-
mittees for the Defense of the Revolution (CDR) as auxiliary eyes and ears of
the police. The CDR maintains nightly neighborhood watches known as la
guardia to prevent crime. They deal with juvenile deviance and assist crime
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Photo 9-3. National Police Academy in Prague. Photo by Cliff Roberson
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victims. The CDR is also responsible for promoting compliance with a vari-
ety of non-criminal requirements, such as water and electricity conserva-
tion, pet inoculation, and public health requirements. Active CDR members
(cederistas) may also provide the police or ministry with information about
activities they consider suspicious or deviant. There is no formal “watch-
dog” or citizen-review body devoted specifically to overseeing police in Cuba
(Michalowski, 2002).

Corrections in Russia

Under the Russian Criminal Procedure Code, the judge, unless the accused
demands to be sentenced by the entire court, decides on the punishment in
cases where the permissible punishment may not exceed five years’ confine-
ment. In cases where the punishment may exceed five years’ confinement,
the punishment is decided by the judge and two peoples’” assessors, who act
as regular judges and have the same rights to participate in the determina-
tion of the sentence.

The decisions are made by a majority vote. If the case was conducted by
three professional judges, then the three judges determine the punishment
(Nikiforov, 2002).

The range of criminal punishments in Russia includes capital punish-
ment, imprisonment, fines, reforming works without imprisonment, public-
ity, dismissal from office, deprivation of the right to hold certain positions
or perform certain activities, restitution of financial damage, and additional
punishments, such as confiscation of property and deprivation of special
military or other ranks. Under the constitution of 1993, a capital sentence
may be imposed only for serious violent offenses against human life. Execu-
tions are performed by firing squads.

Imprisonment in Russia

The Russian penitentiary system has approximately 780 reforming labor
institutions (ispravitelno-trudovich colonii), and 13 prisons. There are about
60 educational-labor institutions for juvenile criminals. Men and women are
confined in separate institutions, as are adult and juvenile criminals. The
penitentiary system is controlled by the Main Department for Reformation
Affairs, part of the Ministry of Internal Affairs.

Prisoners, based on good behavior and labor, are encouraged by premi-
ums and given permission to spend additional money for food and everyday
goods, permission for additional short visits up to four hours and long vis-
its up to three days, and permission to receive additional mail and parcels.
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Based on excellent behavior and honest labor, prisoners may be released early
or may be placed in less restrictive punishment.

Prisoners are required to work, and wages are paid for their labor accord-
ing to the quality and quantity of their work and in compliance with the
national economy’s standards and rates. The 1993 constitution prohibits
forced work, but it is not clear whether these provisions are enforced.

Corrections in China

A collegial panel imposes the sentence in a criminal case based on the facts
of the crime, the nature and circumstances of the crime, and the degree of
harm done to society, in accordance with the relevant stipulations of the
criminal law. Any property illegally obtained by a convicted defendant may
be forfeited. In addition, he or she may be ordered to make restitution or pay
compensation to the victims. As in most Western countries, any contraband
or tools used in committing the crime may also be forfeited.

If there is a disagreement among the collegial panel as to the appropri-
ate sentence, the minority defers to the majority, although the opinion of
the minority is entered into the trial transcript. In cases involving serious
crimes, the president of the court may submit the matter to an adjudication
committee for discussion and decision. When a case has been submitted to
an adjudication committee, the collegial panel carries out the decisions of
the adjudication committee.

Sentencing Rallies in China

Although mass trials and mass rallies were employed as far back as the
revolutionary era of the 1930s, and into the early 1950s, the sentencing rally,
first appearing in the early 1950s, is officially the property of the courts

According to Trevaskes (2004), very little on this topic has been pub-
lished either in China or in the West. Trevaskes describes the sentencing
rally in China as a legal ritual, a ceremony conducted in a public venue
such as a stadium, the site of the crime, or the criminal’s workplace. The
public rally is organized after a criminal trial to publicly announce the
criminals’ sentences to an audience that usually has been organized to
attend by local work units and local party committees. A typical rally
begins with a group of convicted criminals brought out on stage, hand-
cuffed and under the guard of a line of court police. The criminals may
have placards around their necks and tied to their backs, which detail
the criminal’s name, the nature of the offense, and the sentence given.
They usually stand at the front of the stage under guard, in front of a
group of legal and political officials including senior heads of the police,
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procuratorate, and courts, and local government and party dignitaries.
Following a period of speech making by politicians and judges, a judge
will announce sentencing.

The death penalty may not be imposed on a person under the age of 18
years. If a criminal is under 16 years old, instead of punishment, the head of
the family or guardian is ordered to subject the person to discipline. When
necessary, the person may also be given shelter and rehabilitation by the
government.

China uses five types of principal penalties and three kinds of accessory
penalties. The principal penalties include guanzhi (control), juyi (criminal deten-
tion), fixed-term imprisonment, life imprisonment, and the death penalty.

Guanzhi is imposed for minor offenses. The offender continues to work
at his or her place of employment and continues to receive wages, but is
under the supervision of a public security agent. In addition, the offender is
must make periodic reports of his or her circumstances. The guanzhi penalty
period can last from three months to two years.

Juyi is also a common punishment for minor offenses. The offender is
deprived of freedom and confined in a detention house, rather than a prison
institution. Generally the offender may go home on several days each month
and can earn money for work. The juyi penalty period can last from 15 days
to six months. Fixed-term imprisonment sentences may be between six
months and 15 years. The fixed-term imprisonment sentence may increase to
20 years if combined with other penalties.

Accessory penalties may include fines, deprivation of political rights,
and confiscation of property. The supplementary punishments can also be
applied independently.

In China, the death penalty may be imposed for crimes such as murder,
rape, and serious property crimes. It may not be imposed on juveniles under
the age of 18 years or on women who are pregnant at the time of adjudication.
Persons between 16 and 18 may be sentenced to death if the crime is particularly
heinous. However, they are given a two-year suspension of execution period.

If a criminal is sentenced to death, but immediate execution is not con-
sidered essential, a two-year suspension of execution may be announced
at the same time the sentence is imposed, followed by the carrying out of
reform-through-labor activities. If the offender repents and demonstrates
meritorious service upon the expiration of the two-year period, his or her
sentence may be reduced to fixed imprisonment between 15 and 20 years. If
there is evidence that the offender has resisted reform, the death penalty is
to be executed upon the order of the Supreme People’s Court. The method of
execution in China is by shooting.
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Chinese Prisons

The penal institutions in China are officially known as reform-through-labor
organs or labor reform institutions. China has five basic types of institutions
for imprisonment:

Prisons.

Reform-through-labor institutions, where offenders serve a minimum of
one year’s fixed-term imprisonment.

Reform houses for juvenile delinquents.

Juyi houses (criminal detention houses), which house offenders sentenced
to criminal detention.

Kanshou houses (detention houses), which house offenders awaiting trial.

Most offenders (about 61%) are imprisoned for property crimes, and the
second-largest group (34%) is offenders convicted of violent crimes.

Corrections in China are administered under the Reform-Through-
Labor Administration. That administration is under the direct authority
of the Ministry of Justice. Most Chinese correctional officers are graduates
of correctional academies or are former military men. There are two levels
of training institutions. The Central Administrative Cadres of College for
Reform-Through-Labor and Reeducation Through Labor, located in Baod-
ing, Hebei Province, exists at the central level as an advanced training insti-
tute for senior officers such as wardens. Correctional schools at the provin-
cial level train the other correctional officers.

Early Release of Prisoners

Chinese prisoners can have sentences reduced for good behavior or be released
on parole. Parole is granted to prisoners who have served more than half of
their sentences and who show improvement in their behavior and/or attitude.

Prison Conditions

Prisoners who are able to work must do so, but those who cannot because of
illness, age, or other reasons may be excused. Chinese prisons provide both
educational and vocational programs. Vocational education is a major part
of the education program. The government provides material needs such as
food, clothing, and housing. Prisoners have the right to vote, unless they have
been stripped of their political rights. Prisoners may exchange letters with
relatives and friends. Prisoners are permitted visits from family members, no
more than twice a month.
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Corrections in Cuba

In Cuba, criminal sentences are adjudged by the judicial panel that deter-
mined the offender’s guilt. Similar to many U.S. court systems, in municipal
courts, sentences are generally announced at the time of the trial. In felony
cases, there is usually a delay of several weeks between a guilty finding and
the announcement of the sentence.

Cuban judicial procedure allows the sentencing authority to consider
all evidence entered into the case, including that entered prior to a finding
of guilty. Trial and pre-trial documents as well as in-court testimony nor-
mally incorporate information concerning the social character, work history,
personal associations, and prior criminal record of the defendant, and may
be considered by judges in their sentencing decisions. There are no special
sentencing hearings, and no formal procedures for gathering pre-sentencing
information beyond what is revealed at trial (Michalowski, 2002).

Range of Punishments

The Cuban Penal Code enacted in 1988 allows for the following sentences:
capital punishment, incarceration, correctional labor with confinement to
a work site, correctional labor without confinement, probation, fines, and
public chastisement (la amonestacion).

Typical prison sentences for first-degree murder range from 15 to 20
years. Those for crimes like trafficking in foreign currency or burglary of an
uninhabited dwelling generally range from two to five years. Possession of
illegal drugs can carry a confinement period of six months to two years.

The death penalty may be used only for “heinous” crimes such as mul-
tiple murders, murder of a child, murder associated with torture, or treason.
The mode of execution is by firing squad. Defendants under the age of 20 or
pregnant at the time of the offense or at the time of sentencing are not subject
to the death penalty (Michalowski, 2002).

Confinement in Cuba

There are prisons and granjas in the Cuban penal system. Their prisons are
fenced and sometimes walled facilities, especially in the case of older prisons.
Granjas are open farms without gates or fences. Granjas are used to house
offenders convicted of relatively minor offenses, while prisons are for felony-
equivalent violators. The prisons are administered nationwide through the
Penal Directorate of the Ministry of Justice.

Cuban prisoners are expected to complete the equivalent of a high school
degree if they do not have one. If they do not have a trade, they are expected
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to learn one. Prisoners not taking an educational program are expected to
work. Prisoners are paid the same wage for their work in prison that they
would receive on the outside. One-third of their income is taken to pay for
upkeep in prison; the remainder may be used to support any dependents or
purchases. Both male and female prisoners are allowed conjugal visits from
formal or common-law spouses approximately every 60 days, depending
upon their conduct.

Summary

The establishment of community policing in those eastern European
countries that were formerly part of the Soviet Union has for the most
part been a failure.

The Russia Militia is a public agency and part of the executive branch of
the national government.

The Criminal Militia functions as a nationwide law enforcement agency
in Russia.

The Russian Department of Taxation Police is separate from the militia
and enforces the tax laws in Russia.

The police in the People’s Republic of China are under the Ministry of
Public Safety.

Provincial public security forces are also under the direction of the pro-
vincial governors in China.

In China, local public security forces are responsible for public secu-
rity in their localities under the dual direction of local and higher
governments.

Chinese police have authority to use force similar to that in common
law countries.

Policing in Cuba is under the Ministry of the Interior.

The Cuban Security division is responsible for policing crimes against
the state.

In Russia, a capital sentence may be imposed only for serious violent
offenses against human life. Executions are performed by firing
squads.

Russian prisoners are required to work and are paid wages for their labor.

In China, the death penalty may not be imposed upon a person under the
age of 18 years.

The death penalty in China may be suspended for a period of up to two
years.

© 2008 by Taylor & Francis Group, LLC



Policing and Corrections under the Socialist Law Model 205

Questions in Review

1. Why are there problems in establishing community policing in those
Eastern European countries that were formerly part of the Soviet
Union?

2. How does the public perceive “the police” in most socialist nations
compared to the common law nations? Why the difference?

3. Explain the present police organizational structure in Russia.

4. Should other countries adopt “sentencing rallies?” Justify your opinion.
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Key Terms

Cognizable crimes: Serious crimes in Indian law.

Dharma: An ancient Indian code that set the “right rules of conduct.”
Grave crimes: Serious crimes in Sri Lanka criminal law.

Pataka: Ancient Indian concept of sin.

Primary courts: Lower level courts in Sri Lanka.

Sub-jails: Jails used for holding individuals sentenced to less than one
month’s confinement or awaiting trial.

Supreme Court of Cassation: A highest court of appeals in Bulgaria.

Introduction

In this chapter the mixed model of law is examined for three countries. The
first country discussed is Bulgaria. At one time, Bulgaria was one of the com-
munist countries in Eastern Europe. Its present legal system is based on a
civil law system, with Soviet law influence. In addition, Bulgaria has accepted
the jurisdiction of the International Court of Justice. The second country
explored is India, whose legal system is based on a combination of civil and
common law. The final country is Sri Lanka, which has a highly complex
mixture of English common law, Roman-Dutch law, Muslim law, and cus-
tomary laws. For the most part, the basis of Sri Lanka’s criminal law and
procedure is the common law model.

Bulgarian System of Law

Bulgaria is divided into nine provinces. Presently, it is a unitary multiparty
republic with one legislative body. Bulgaria became part of the European
Union in 2007. Its population is about 8 million, and its land area is about
43,000 square miles. The population is fairly homogeneous, with ethnic Bul-
garians making up about 85% of the total.

Founded in the seventh century Ap, Bulgaria is one of the oldest nations
on the European continent. At one time its territory was part of the Otto-
man Empire, from which it gained independence in 1908. In 1944, the Soviet
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Union declared war on Bulgaria, and in that same year a communist-domi-
nated coalition, called the Fatherland Front, seized power from the coali-
tion government formed to arrange an armistice with the Allies. In 1947,
the communist leaders adopted the Dimitrov Constitution, which was mod-
eled after that of the Soviet Union. In 1990, the Bulgarian National Assembly
formally removed the clauses guaranteeing the existence of the Communist
Party from its constitution and in 1991 adopted a new constitution (Bojad-
jieva, 2002).

The 1991 constitution established a parliamentary government and guar-
anteed direct presidential elections, separation of powers, and freedom of
speech, press, conscience, and religion. In addition, the constitution required
the return of properties that had been confiscated by the previous commu-
nist governments.

The judiciary is an independent branch of the government. It consists of
the courts, prosecutor’s offices, and investigative agencies, which are all inde-
pendent institutions within the judiciary. They are structured on the basis of
territorial and functional principles.

Bulgarian Court System

The Bulgarian judicial system became an independent branch of the govern-
ment under the 1991 constitution. In 1994, the National Assembly passed
the Judicial Powers Act to further delineate the role of the judiciary. In 2003,
Bulgaria adopted amendments to the constitution that aimed to improve the
effectiveness of the judicial system by providing for the removal of judges for
misconduct and removing their immunity against criminal prosecution.

The Bulgarian court system consists of the Supreme Court of Cassation,
Supreme Administrative Court, Constitutional Court, local courts, courts
of appeal, and military courts. The 1991 constitution provides that special-
ized courts may also be established. Extraordinary courts are not allowed by
the constitution. The Supreme Court of Administration and Supreme Court
of Cassation are the highest courts of appeal and determine the application
of all laws. The court that interprets the constitution and constitutionality
of laws and treaties is the Constitutional Court. Its 12 justices serve nine-
year terms and are selected by the president, the National Assembly, and the
Supreme Courts.

Bulgaria has a High Judicial Council, with about 25 members, which
appoints judges, prosecutors, and investigators. The members of the council
are appointed by the National Assembly and judicial authorities.

Trial courts are generally composed of one judge and two lay persons.
If the maximum punishment for a crime exceeds 15 years in prison or is
capital punishment, the trial court is composed of three judges and four lay
persons. Generally appellate courts are composed of three judges. Judges
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must have a law degree. They enjoy immunity and are elected by the Supreme
Judicial Council. They cannot be replaced, except for cause, after they have
completed their third year in office. The presidents of the Supreme Court of
Cassation and the Supreme Administrative Court and the general prosecutor
are appointed by the president of the Republic on a motion of the Supreme
Judicial Council.

Bulgarian Prosecutors

The structure of the prosecutor’s offices corresponds to the structure of the
courts. There is a General Prosecutor’s Office, appellate office, and district
and regional prosecutor’s office. The general prosecutor guides and super-
vises all the prosecutors. The prosecutors enforce the law by bringing charges
against criminal suspects and supporting the charges in criminal trials; by
overseeing the execution of punishments; and by taking part in civil and
administrative suits when required to do so by the law.

Crime Classification

The Bulgarian Penal Code classifies crime into three categories:

Severe crimes, punishable by more than five years of imprisonment or by
capital punishment.

Particularly severe crimes, those in which the criminal act or the perpe-
trator has demonstrated a particularly high degree of social danger.

Petty crime, one with insignificant harmful consequences.

Trial Procedure

There are two stages in the criminal prosecution of a defendant under the
Bulgarian criminal justice system: pre-trial investigation and court hearing.
The prosecutor initiates the pre-trial investigation. A police investigator may
also initiate an investigation, but must immediately inform the prosecutor.
If the case is under the jurisdiction of the lowest court, then normally a pre-
trial investigation is initiated if the person was detected while committing
the crime or has been caught immediately after the crime has been com-
mitted; if there are obvious traces of the crime on the body or clothes of the
perpetrator; or if the suspect goes personally to the police or the prosecutor
and admits committing the crime.

Generally investigative agencies, such as the National Investigation
Agency and regional investigation agencies, perform the pre-trial inves-
tigation in criminal cases, while the prosecutor guides and supervises the
activities. Investigators are required to follow the written instructions of the
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prosecutor. Investigation reports are delivered to the prosecutor, who deter-
mines whether the act is definable as a crime and has the features of the
specific crime charged; if there are grounds to dismiss, suspend, or divide the
case; if the circumstances concerning the case have been clarified; if the accu-
sation is supported by the collected evidence; whether there are substantial
violations of the procedural rules; if the causes of the particular crime have
been investigated; and if it is necessary to change the measures employed to
prevent evasion of prosecution.

After examining the results of the pre-trial investigation, the prosecutor
will formulate an indictment and bring the case to court, return the case
for additional investigation, dismiss the case on grounds provided for by the
Code of Criminal Procedure, or suspend the case on grounds provided for by
the Code of Criminal Procedure — the last usually when the crime perpetra-
tor is not known.

If the investigation determines that there are grounds to initiate a court
trial, a prosecutor will issue an indictment, or, if the crime is a private crime,
the victim will issue a complaint. The prosecutor may take part in a private
criminal prosecution ifhe or she determines that it is in the public interest. The
parties to a trial may include the prosecutor, the defendant and defense coun-
sel, and the private complainant or the private accuser and their counsel.

Like criminal trials in the United States, cases may be tried only in the
jurisdiction of the court in the region where the crime has been committed
unless agreed otherwise by the defendant. Criminal cases are generally pub-
lic trials, except when the law requires closed trials. Trials involving minor
defendants are not open to the public.

The court determines the sentence on the grounds of evidence collected
by the court. The sentence may be appealed by the defendant or prosecutor.
Lower appellate courts examine the entire proceedings, checking whether
there were errors in fact-finding and in application of the law. Except for
written documents, appellate courts cannot collect additional evidence or
impose a harsher sentence unless the prosecutor appealed it. Sentence may
be further appealed to the Supreme Court under conditions explicitly formu-
lated by the Code of Criminal Procedure.

Bulgarian Police System

The Bulgarian National Police is a specialized department within the Min-
istry of Interior. Its mission includes the prevention, detection, and investi-
gation of crimes and the securing of the public order. The National Police’s
activities are regulated by constitutional limitations, the National Police Act,
the Decree of the Council of Ministers for the application of the National
Police Act, and by other statutes and regulations.
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The National Police is comprised of officers and sergeants. It has a mili-
taristic organizational structure. It is structured according to the adminis-
trative divisions of the country and is composed of the Directorate of the
National Police, 27 police departments in the Sofia Directorate of Interior
and the Regional Directorates of Interior, municipal police departments, and
neighborhood police stations. There are also subdivisions in various territo-
ries, which correspond to the specific tasks of the National Police, such as the
Criminal Police, Economic Police, Police Unit for Securing the Public Order,
and Traffic Police.

Corrections in Bulgaria

Criminal sentences include imprisonment, correctional work without
imprisonment, confiscation, fines, exile without imprisonment, deprivation
of the right to hold a certain office, deprivation of the right to practice in cer-
tain professions, deprivation of the right to live in a certain place, deprivation
of the right to bear decorations already received or to enjoy titles of honor,
deprivation of a military rank, and public reprimand.

Under the Code of Criminal Procedure, capital punishment was permis-
sible only in the most severe crimes. It was not imposed on persons who were
younger than 20 years old or on women who were pregnant when the crime
was committed or when trial was held. The method of execution was by fir-
ing squad. In 1990, a moratorium on executions was introduced.

The decision formally to abolish the death penalty in Bulgaria was made
on the day, December 11, 1998, on which the world celebrated the 50th anni-
versary of the Universal Declaration of Human Rights. Following the National
Assembly’s vote to remove the death penalty from the Penal Code, Bulgaria
joins the growing number of countries that have irrevocably renounced the
use of this cruel and inhuman punishment. According to Amnesty Interna-
tional, more than 100 countries around the world have abolished it either in
law or practice.

The last execution in Bulgaria occurred on November 4, 1989, a year
in which 14 people were executed there. Throughout the 1980s Bulgaria had
one of the highest execution rates in Europe, with 27 people executed in 1986,
201in 1987, and 26 in 1988. While a moratorium on executions was introduced
in 1990, the courts continued to pass death sentences on those convicted of
aggravated murder. According to an unoficial report published in 1998, 22
men were under sentence of death (Amnesty International, 2007).

Confinement in Bulgaria

Bulgaria confinement facilities are one of three types. Centers for correction
and work of the open type are used for offenders who for the first time have
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been given a maximum sentence of three years’ imprisonment for deliberate
crimes or a maximum of five years imprisonment for crimes of negligence.
Centers for correction and work of the semi-open type are used for offenders
who for the first time have been given a maximum sentence of three to five
years’ imprisonment for deliberate crimes or for offenders who are sentenced
for crimes of negligence but do not serve their punishment in open-type
facilities. Centers for correction and work of the closed type and prisons are
used for all other persons sentenced to imprisonment.

Each facility has its own regime. Regimes are classified as lenient, gen-
eral, strict, and highly strict. The sentence generally defines the regime the
offender will be placed under. Sentenced offenders are housed separately from
convicted offenders who are awaiting sentence and from arrested defendants.
Prisoners may earn money by working. Educational and vocational training
programs are available at no cost to the prisoners. The type of regime operat-
ing at the prison defines prisoners’ rights and restrictions.

The correctional facilities are under the supervision by the Ministry of
Justice. There are no private prisons. Prison activities are managed by the
General Department of Prisons, which also has a Scientific and Methodolog-
ical Council for Prison Studies.

Indian System of Law

India attained its independence from the British in 1947, and became a
democracy in 1950. India’s constitution provides for a quasi-federal system
of government. The president is the head of state. There is a Council of Min-
isters, headed by the prime minister, to aid and advise the president. The
Indian legal system is a mix of adversarial and accusatorial. In civil law, they
have made an attempt to respect and preserve the tenets of both Hindu and
Muslim jurisprudence. An informal justice system operates in the rural areas
in civil and family matters.

Indian Legal History

Ancient India’s jurisprudence was Hindu-ruled and was based on the con-
cept of dharma, the rules of right conduct. Under this concept, the king
had no independent authority but derived his powers from dharma, which
he was expected to uphold. There was a clear distinction between a civil
wrong and a criminal offense. Civil wrongs related mainly to disputes over
wealth and property rights. Criminal acts were based on the concept of
pataka, or sin.

The Mauryas Dynasty, which controlled most of India during the fourth
century BC, had a strict system of punishments that included mutilation
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and the death penalty for trivial offenses. During the second century AD,
the Dharmasahtra code was drawn up by the Hindu jurist Manu. This code
established the crimes of assault and other bodily injuries and property
offenses such as theft and robbery. The judicial hierarchy was formed during
the fourth to sixth centuries under the rule of the Gupta Dynasty. The early
judiciary consisted of the guild, the folk assembly or the council, and the
king. Judicial decisions were conformed to legal texts.

India was subjected to a series of invasions by Muslims beginning in the
eighth century and ending in the fifteenth, when a mixed invading group
of Persians, Turks, and Mongols set up the Moghul Empire. They occupied
most of the northern region and enforced Islamic criminal law that clas-
sified all offenses on the basis of the penalty each merited. These included
retaliation (blood for blood), specific penalties (as for theft and robbery), and
discretionary penalties (see chapter 6).

The British arrived in India in the early seventeenth century as traders,
notably those of the East India Company. The Company acquired Indian
territory for commercial reasons at first, but later assumed powers of gov-
ernance. The Company considered the Muslim criminal law irrational and
draconian and brought about reforms with a series of regulations that modi-
fied or expanded the definitions of some offenses, introduced new offenses,
and modified penalties to make them more logical and reasonable.

In 1857, the authority enjoyed by the East India Company was trans-
ferred to the British government by an act of Parliament. Prior to that date,
India was a loose collection of kingdoms.

In 1860, the first Indian Penal Code (IPC) was adopted. The IPC, based
on English common law, defined crimes and established punishments for
violations of the crimes. In 1861, a Code of Criminal Procedure was enacted
that established the rules to be followed in all stages of investigation, trial,
and sentencing. A new Code of Criminal Procedure was adopted in 1974. The
IPC and the 1974 Code of Criminal Procedure form the major part of Indian
criminal law system. A number of special and local laws, such as the Arms
Act, Prohibition Act, and Immoral Traffic (Prevention) Act, supplement the
two codes.

Crime Classifications in India

The IPC establishes nearly 300 offenses into two classes, cognizable and non-
cognizable crimes. Cognizable crimes include murder, rioting, rape, kidnapping
and abduction, robbery, organized robbery, house-breaking (burglary), and
theft. Non-cognizable crimes are less serious than cognizable crimes. Crimes
are also classified as “bailable” or “non-bailable,” depending on their severity.
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Indian Court System

The Supreme Court of India is the highest court and is located in New Delhi.
Other judicial bodies at the Union level take the form of tribunals whose
members may be from the judiciary or from the civil service. The Supreme
Court of India is a court of records and hears appeals from any judgments of
a High Court. The Supreme Court has the power to issue prerogative writs
in the nature of habeas corpus, mandamus, prohibition, quo warranto, and
certiorari in the enforcement of fundamental rights.

Each state or group of states has a High Court. The High Court is also a
court of record and hears appeals from the district courts. The High Court
has the power to grant writs. Below the High Court is a Court of Sessions,
of which the judge, in his or her capacity as district judge, also handles civil
cases. Some courts of sessions have additional or assistant judges who also
exercise the powers of a sessions judge.

At the district level, the lower criminal courts (sub-divisional courts) are
headed by magistrates (sub-magistrates and sub-divisional magistrates) with
jurisdiction over certain lesser offenses. One of the magistrates in a district is
appointed as the chief judicial magistrate. Magistrates also commit for trial
to the Court of Sessions certain offenses, such as murder, that must be tried
by sessions Judges.

Magistrates try and dispose of lesser offenses, oversee and assist the police
in the maintenance of public peace, particularly in matters such as dispersal
of an unlawful assembly posing threat to public tranquility, and the handling
of disputes over immovable property. The Criminal Procedure Code provides
that the government may appoint executive magistrates, civil servants who
look after magisterial functions in addition to their own administrative duties.
The district magistrate also appoints the senior civil servants in a district.

Special courts may be appointed to handling a variety of problems, includ-
ing terrorist violence, family disputes, juvenile delinquency, theft of forest
wealth, corruption among public officials, and various socio-economic offenses
(such as adulteration, hoarding, and black-marketing of essential food articles).

Judges of the Supreme Court and the High Courts are appointed by the
president of India acting on the advice of the executive and after a process of
consultation with the existing judges. Judges who have sat on a High Court
for at least five years, or have practiced as advocates in a High Court for ten
years, or who, in the opinion of the president, are distinguished jurists, are
all eligible for the Supreme Court. A judge appointed to a High Court must
have held a judicial office for at least ten years or must have been an advocate
in the High Court for ten years. Sessions judges are appointed by the state
governor in consultation with the High Court. Other judicial appointments
are made by the governor after consultation with the State Public Service
Commission and the High Court.
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Policing in India

The Indian Police are a civil authority under the prime minister of the Union
(as the national government is known), and in the states under the chief min-
isters and their respective councils of ministers. Major Union police forces
are the Central Bureau of Investigation (CBI), Border Security Force (BSF),
Central Reserve Police Force (CRPF), Central Industrial Security Force
(CISF), and the Indo-Tibetan Border Police (ITBP). Each of these forces is
headed by a director or director-general with the status of a three-star gen-
eral in the army. The CBIl is controlled by the Department of Personnel of the
Union government, headed by a minister of state who reports to the prime
minister. The other forces are controlled by the Union Ministry of Home
Affairs, headed by a cabinet minister.

Most of the police agencies in India are the agencies of the states. Each
state has its own police force under the supervision of a director-general
of police (DGP), who is equivalent in rank to his counterpart in the Union
government forces. A number of additional directors-general or inspectors-
general of police (IGP) who look after various portfolios, such as person-
nel, law and order, intelligence, crime, armed police, training, and technical
services are located at the state police headquarters and report directly to
the DGP. Major cities in a state are headed by a commissioner of police (CP)
who reports to the DGP. Areas outside the cities are divided into districts of
varying size. Each district is headed by a superintendent of police (SP) and
supervised by a deputy inspector-general (DIG), whose jurisdiction is called
a “range,” composed of a group of three or four districts.

In each district and city, the basic police unit is a police station (PS). A
few police stations have an out-post (OP), which is a mini-station for serving
remote or trouble-prone localities. The number of police stations depends on
the size of the state and the district. The state of Madhya Pradesh, the largest
state in land area, has 1,101 police stations and 554 out-posts. While the larger
districts have an average of 22 police stations, the smaller ones have 15.

Each police station is headed by a sub-inspector or inspector, referred
to as the station house officer (SHO). A designated number of constables,
the lowest rank in the police force, and head constables are assigned to each
police station. In some states there are additional ranks, such as assistant
sub-inspector or assistant police inspector. While urban police stations often
have certain functional divisions, such as law and order and crime and traf-
fic, no such divisions exist in rural or village police stations.

An armed reserve at the district headquarters, under the command of
the superintendent of police, handles public disturbance problems, such
as religious or caste riots and clashes between political rivals. There are
a few battalions of the Special Armed Police (SAP) used for more serious
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situations. The SAP is deployed by the director general of police when the
situation warrants it.

There is a criminal investigation department (CID) in every state police
department. Headed by an additional director of general police or inspector
general of police, it is a specialized agency for conducting sensitive inquiries
into allegations against public figures or police personnel. More importantly,
it is entrusted with the investigation of important criminal cases which can-
not be solved by the district police.

The minimum educational qualification for a constable and a sub-inspec-
tor or inspector is a high school diploma; an undergraduate college degree is
required for entry into the ASP and DSP level. Physical requirements include
a minimum height of 5 feet 5 inches, good eyesight, and minimum attain-
ments in a physical efficiency test consisting of running, jumping, climbing,
and throwing. Psychological tests are not yet used in a majority of forces.
Superintendents of police (SP) are recruited by the Union government on the
basis of a national competitive exam and are appointed into what is known
as the Indian Police Service (IPS). The IPS officers are assigned to the states
and the Union territories. Positions in the central forces are filled generally
by IPS officers selected from the state agencies.

Criminal Process in India

After the police complete an investigation and obtain a legal opinion from
the prosecuting personnel, the police investigator either establishes a charge-
sheet, accompanied by statements of witnesses, before a competent magis-
trate, or, in the event of insufficient evidence, files a final report indicating no
further action will be taken. If a suspect is charged, during the trial it is the
responsibility of the investigating officer to assist the prosecutor, including
the production of witnesses.

Police may arrest, without a warrant and without an order from a mag-
istrate, any person who has committed or is suspected to have committed
a cognizable offense. Police may also arrest persons without a warrant for
the purpose of preventing a crime. From a practical standpoint, only a few
arrests are made on the basis of a warrant.

The Indian Evidence Act provides that confessions made to police offi-
cers are not admissible as evidence. If the confession leads to evidence, the
evidence may be used against the defendant. Any confession made to a mag-
istrate during an investigation after the person has been warned can be used
in evidence.

An accused may be represented in court by a pleader, and the accused
is not required to be physically present in court. The accused is entitled to
receive without delay a copy of the police report, the first information report
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(FIR), and all statements and confessions on which the prosecution proposes
to rely for proving its case.

Any evidence admitted for trial must be recorded in the presence of the
accused or his pleader. If the accused pleads guilty, the judge shall record the
plea and may, using his or her discretion, convict the accused thereon. The
right to a jury trial no longer exists in India. A person accused of a criminal
offense has a right to be defended by a pleader of his or her choice. If the
accused is indigent, the court will assign a pleader at state expense.

Normally, a police investigation and the filing of a charge-sheet with a
magistrate precede a criminal trial. If the magistrate finds on the basis of the
record that there is sufficient ground for prosecution, a summons or warrant
is issued. Warrants are used for offenses punishable with death, life impris-
onment, or prison terms exceeding two years.

At a hearing, the magistrate determines whether the charges against the
accused are correctly framed. This is accomplished after the accused has been
provided with a copy of the police report and other documents in the trial
folder. The magistrate may alter or add any charge and explain the charge
to the accused. If the magistrate finds that a cited offense is tryable exclu-
sively by a higher court, he or she commits the case to the higher court after
notifying the prosecutor. After the magistrate has approved the charge or
charges, the trial commences, with a public prosecutor presenting his or her
witnesses. Indian criminal law does not provide for plea bargaining.

Prosecutors

Cases are generally presented in magistrate’s court by an assistant public
prosecutor, who is a full-time government counsel. A public prosecutor (PP)
is also available at every district headquarters to conduct cases before the
sessions court. A state prosecutor generally represents the prosecution before
the High Court. In addition, any person, including a police officer of a rank
at or above inspector, who has not investigated the case may conduct a pros-
ecution in a magistrate’s court after receiving permission of the court or the
public prosecutor.

The trial judge determines the sentence at the end of the trial without
a special sentencing hearing. Defendant is required to be present when the
sentence is announced unless his or her absence has been approved by the
court or the sentence involves only a fine.

Corrections in India

The range of penalties that may be given in a criminal case includes capital
punishment, life imprisonment, imprisonment, forfeiture of property, and
fines. Defendants under 21 years of age who are convicted of an offense
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punishable with a fine or with imprisonment for not more than seven years
may be released on probation. Community-based treatment is also avail-
able. Probation with and without supervision is the primary community-
based treatment. The probation department functions under the Home
Department in most states and under the Welfare Department in the other
states. Generally, punishment takes the form of a term of imprisonment or
fine or some combination of both.

Capital punishment can be imposed for murder and certain specified
offenses against the Union, including waging war against the government
of India, attempting or abetting war, or mutiny. Special circumstances are
needed in murder cases before imposing the death penalty. The death pen-
alty can be imposed when an individual serving a life sentence attempts to
murder, even if a non-fatal injury results from the attempt. Hanging is used
as the method of execution.

Confinement in India

There are five types of prisons in the states: central prisons for individuals
serving confinement in excess of one month; special prisons for women serv-
ing more than one month; sub-jails, which are used for individuals serving
less than one month or awaiting trial; corrective schools for adolescent con-
victs from 16 to 23 years old; and open-air prisons, which hold non-violent
individuals serving less than one year.

The administration of prisons in India is the responsibility of the vari-
ous states or the territorial administration. The central government is largely
concerned with policy formulation and planning services. In each state, the
head of prison administration is an inspector-general, who is usually a police
officer. He or she has deputy inspectors-general to look after the jails in each
of the various geographical ranges into which the state is divided.

Sri Lankan System of Law

Sri Lanka is governed by the parliament and the president, who is directly
elected by the citizens. The country is divided into eight provinces and 25
administrative districts. Its justice system is the responsibility of the cen-
tral government, although the provincial councils maintain regional police
departments. Each province and district is headed by a provincial council
and a district council, respectively. The members of the councils are popularly
elected. The governor is appointed by the president (Karunaratne, 2002).
The judicial branch includes the Supreme Court, a Court of Appeal, the
High Court, district courts, and magistrate courts. The highest court is the
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Supreme Court. Judges are appointed. The chief justice and the other justices
of the Supreme Court are appointed for life by the president.

Criminal Justice System

The Sri Lankan justice system consists of a highly complex mixture of com-
mon law, civil law, Islamic law, and customary laws. The criminal justice sys-
tem is mostly English common law and is an adversarial system of justice,
with the attorney-general (AG) as the principal law officer of the state. The
district attorney and state counsels in AG’s department handle prosecutions
in serious cases. The bulk of prosecutions in minor cases are tried in magis-
trates’ courts by a police officer.

Sri Lanka’s penal code was first adopted in 1883 and was based on Indian
law. In 1898, the Criminal Procedure Code was adopted; it was replaced in
1973 by the Administration of Justice Act. This act was later replaced by the
Code of Criminal Procedure Act of 1979 and the Judicature Act of 1978 as
amended by the Judicature Act of 1979.

Crime Classification

The Penal Code divides crime into two categories: grave crimes, those that
are indictable, and minor offenses, which are non-indictable. The grave
crimes include abduction, arson and mischief, burglary, cattle and goat theft,
grievous hurt, hurt by knife, homicide, attempted homicide, rape, riot, rob-
bery, “unnatural offenses,” extortion, cheating, misappropriation, criminal
breach of trust over 1,000 Rupees theft of bicycles, theft of property over 100
Rupees, theft of praedial (farm) produce, counterfeiting currency, offenses
against the state, offenses under the Offensive Weapons Act, and exchange
control offenses.

Sri Lanka’s Court System

The hierarchy of the judicial system is as follows: the Supreme Court of the
Republic of Sri Lanka, the Court of Appeal of the Republic of Sri Lanka, the
High Court of the Republic of Sri Lanka, district courts, magistrates’ courts,
and primary courts. The criminal trial courts are the primary courts, magis-
trates’ courts, district courts, and High Court. Cases may be appealed to the
Court of Appeal and further review may be sought in the Supreme Court.
The High Court is the court of first instance for all prosecutions initiated
with an indictment. The Supreme Court exercises final appellate jurisdiction
as well as special jurisdiction for alleged violations of fundamental rights and
freedoms guaranteed by the constitution.
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The justices to the Supreme Court and the judges of the Appeal and
High courts are appointed by the president. The judges of the lower courts
are appointed by the Judicial Service Commission, an administrative body
composed of three Supreme Court justices headed by the chief justice.

Policing in Sri Lanka

The police force of Sri Lanka is modeled after the British police and is largely
centralized. The police department is under the minister of defense/internal
security, a position usually held by the president. The police department is
organized in a military-style hierarchical structure and is led by the inspec-
tor general of police. Assistant superintendents of police oversee police sta-
tions within their districts and report to the deputy inspectors-general.

Police duties include patrol, detection, investigation, executing warrants,
running local jails, traffic control, testifying in court, record keeping, main-
taining order, service to the community, and providing security to VIPs and
to large community gatherings. There is a Central Investigation Department
patterned after Scotland Yard. It conducts difficult and politically sensitive
investigations. There is also a Special Task Force of police commandos who
are specially trained to fight terrorists.

Most police officer training is undertaken by the Sri Lanka Police Col-
lege. The probation period of a recruit is considered to be a continuation
of the process of training. The Police Higher Training Institute conducts
management and promotion training courses for officers from the rank of
sub-inspector up to that of superintendent of police. There is also training
available from other institutions locally and from institutions abroad.

A police officer may, without a warrant, arrest any person in cases of
directly witnessed or grave offenses. The majority of arrests are made with-
out warrants. A person arrested has to be produced before a magistrate with-
out unnecessary delay, within 24 hours in case of arrest without a warrant, or
be released on bail. An arrested person may be detained in custody by order
of a magistrate, pending investigation, for 15 days. Confessions given to a
police officer are not admissible into evidence in a court of law, but voluntary
judicial confessions are admissible.

Trial Procedures

An accused is considered “innocent until proven guilty.” The accused has
the right to notification of the charges, the right to answer to the charges, the
right to present witnesses, the right to confront and cross-examine opposing
witnesses, and the right to legal representation. The accused has the right to
a trial by jury in cases involving grave offenses.
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Minor offenses may be resolved between the persons concerned. The
consent of a magistrate is required if court proceedings have already begun
in a court of law. An attorney is provided for indigent defendants.

Generally a case starts with a police investigation and an arrest. Indict-
ments are required for grave offenses, which may be tried only by a High
Court. Indictments are presented by the district attorney in the name of the
attorney-general. Prosecution is conducted by a district attorney in cases
involving grace offenses.

Most cases involve non-grave offenses and are tried in magistrates’ court
by the officer in charge of a police station. Sometimes, the police are assisted
by a state counsel. For the most part, prosecution is required if sufficient
evidence is available to substantiate the charge. The police officer who pros-
ecutes a case in magistrates’ court has only limited discretion. The attorney-
general or a district attorney has discretion not to prosecute for substantial
reasons, but such discretion is rarely exercised.

Alternatives to trial in Sri Lanka include negotiated settlements between
the concerned parties, dispute resolution, plea bargaining, and medical or
some other kind of supervised treatment.

In cases that are decided by dispute resolution, generally a judge of the
Primary Court summons the accused and aggrieved persons to appear before
him or her to ascertain if there are acceptable bases for settling the underly-
ing dispute amicably. A resolution has the same effect of an acquittal.

Sentencing Process

The trial judge imposes the sentence and may impose any sentence or other
penalty prescribed by statute. Generally, prior to sentencing, a special sen-
tencing hearing is held. Sri Lanka uses the following penalties: fines, impris-
onment, probation, capital punishment, suspended sentence, community
service, and institutional treatment.

Disenfranchisement may be used for offenses committed while holding
public office. Corporal punishment, public punishment, banishment, and
exile are not used or available under the law. The death penalty was rein-
troduced in 1960 after the assassination of the prime minister of Sri Lanka;
it is carried out by hanging. The death penalty has rarely been used. As of
November 2007, Sri Lanka had not executed a person since the 1970s.

Confinement in Sri Lanka

Sri Lanka’s prisons are under the jurisdiction of the central government and
are administered by the Department of Prisons. The commissioner of pris-
ons, who is appointed by the minister of justice, is the chief administrator.
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Remission of sentences is available through executive clemency, parole,
and good time credit earned for good behavior. Inmates may learn trades,
and there are some educational and vocational programs available.

Summary

Bulgaria has a High Judicial Council that appoints the judges, prosecu-
tors, and investigators. The members of the council are appointed by
the National Assembly.

Bulgarian trial courts are generally composed of one judge and two
lay judges.

The structure of the Bulgarian prosecutors’ offices corresponds to the
structure of the courts.

There are two stages in the Bulgarian criminal trial: the pre-trial and
the hearing.

The Bulgarian National Police is a specialized department in the Ministry
of Interior and has a militaristic organizational structure.

Bulgaria has formally abolished the death penalty.

India’s legal system is a mixture of adversarial and accusatorial systems.

An informal legal system operates in India’s rural areas in civil and family
law matters.

Each state or group of states in India has a High Court.

Magistrates in lower criminal cases have jurisdiction over lesser crimes.

The Indian police are under the jurisdiction of the prime minister of
the Union.

Most Indian police agencies are agencies in the various states.

The Indian Evidence Act prevents the use of confessions made to police
officers.

Capital punishment may be imposed in India for murder and other speci-
fied offenses.

Sri Lanka is governed by Parliament and a president who is directly elected.
Its justice system consists of a highly complex mixture of common law,
civil law, Islamic law, and customary laws.

Sri Lanka’s police are modeled after the British system.

Sri Lanka’s prisons are under the jurisdiction of the central government
and administered by the Department of Prisons.

Questions in Review

1. Explain the difference between the Bulgarian criminal procedure
and India’s.
2. What forms of corrections are used in Bulgaria?
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3. Who selects the judges in Bulgaria? In India? In Sri Lanka?
4. Which of the three mixed systems provides more protection for defen-
dants? Why?
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Key Terms

Community law: The judgments of the Court of Justice of the European
Communities together with its treaties, regulations, directives, and decisions
make up community law.

Contentious cases: Cases before the International Court of Justice that
involve an active dispute between two or more member nations and that have
been submitted to the court by the nations involved.

Genocide: The systematic killing of a religious, racial, national, or ethnic
group of people.

Judge-rapporteur: A judge who is appointed as the official reporter who
monitors and supervises a case before the European Community Court of
Justice.

Trial chamber: Panel of judges in the International Criminal Court that
holds a hearing and makes decisions in a particular case.

Introduction

The three international courts that will be examined in this chapter are the
International Criminal Court (ICC), the International Court of Justice (IC]),
and the Court of Justice of the European Communities. The IC]J, also known
as the World Court, is the supreme court of the United Nations. The ICC
was established in 2002 as a court of last resort to prosecute the most hei-
nous offenses in cases where national courts fail to act. Unlike the ICJ, which
hears disputes between states, the ICC handles prosecutions of individuals.
The Court of Justice of the European Communities is the judiciary for the
European Union. While the court now handles mostly civil matters, many
leaders have advocated that it take a larger part in criminal justice problems
in the European Union, especially in dealing with transnational crimes and
illegal drugs.

International Criminal Court

The International Criminal Court (ICC) was established by the Rome Stat-
ute of the International Criminal Court, so called because it was adopted
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in Rome, Italy, on 17 July 1998, by the United Nations Diplomatic Confer-
ence of Plenipotentiaries on the Establishment of an International Criminal
Court. The Rome Statute is an international treaty, binding only on those
nations which formally express their consent to be bound by its provisions.
The ICC’s jurisdiction includes the crime of genocide, and the statute adopts
the same definition of the offense as found in the United Nations Convention
on Genocide (see box). Although the Rome Statute was widely praised and
signed by 140 countries, few countries in the Middle East or Asia joined. By
2002, China, Russia, and the United States had declined to participate, and
the United States had threatened to withdraw its troops from United Nations
peacekeeping forces unless its citizens (both military and civilian) were
exempted from prosecution by the ICC. As of 2007, more than 100 countries
had ratified the treaty.

Genocide

Raphael Lemkin is credited with developing the word “genocide” in
1944. He combined the Greek word genos (“race”) with the Latin root cide
(“killing”). Genocide is defined by the United Nations to mean any of the
following acts committed with intent to destroy, in whole or in part, a
national, ethnic, racial or religious group, including: (a) killing members
of the group, (b) causing serious bodily or mental harm to members of
the group, (c) deliberately inflicting on the group conditions of life cal-
culated to bring about its physical destruction in whole or in part, (d)
imposing measures intended to prevent births within the group, or (e)
forcibly transferring children of the group to another group.

Excerpts from the U.N. Convention on Genocide:

Article III.

The following acts shall be punished: a) Genocide; b) Conspiracy to
commit genocide; ¢) Direct and public incitement to commit genocide; d)
Attempt to commit genocide; e) Complicity in genocide.

Article IV.

Persons committing genocide or any of the other acts enumerated in
Article IIT shall be punished, whether they are constitutional responsible
rulers, public officials or private individuals.

(Convention on the Prevention and Punishment of the Crime of Geno-
cide. Adopted by the U.N. General Assembly on December 9, 1948.)

The United States and the ICC

President Bill Clinton signed the ICC Statute on December 31, 2000. In May
2002, President George W. Bush and his administration declared that they
would no longer consider the United States legally bound by that signature.
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This acts as a nullification of it. In addition, the U.S. Congress enacted two
pieces of legislation that were designed to hinder the operations of the ICC.
The United States’ stated opposition to the ICC is based on preserving sov-
ereignty over its citizens and a fear that the court may become a vehicle for
other countries to criminalize and punish actions by U.S. citizens (Yacou-
bian, 2003).

Establishment of the Court

After the adoption of the Rome Statute, the United Nations convened the
Preparatory Commission for the International Criminal Court. As with the
Rome Conference, all nation-states were invited to participate in the Prepa-
ratory Commission. Among its achievements, the Preparatory Commission
reached consensus on the Rules of Procedure and Evidence and the Elements
of Crimes. These two texts were subsequently adopted by the Assembly of
States Parties. Together with the Rome Statute and the Regulations of the
Court adopted by the judges, they comprise the court’s basic legal texts, set-
ting out its structure, jurisdiction and functions.

By July 2002, the requisite number of countries (60) had ratified the agree-
ment and the court began sitting. As of 2007, 105 nation-states had become
parties to the statute. The states parties meet as the Assembly of States Par-
ties and exercise management oversight and legislative control of the court.
The court is not part of the United Nations, but it maintains a cooperative
relationship with the U.N. The ICC is based in The Hague, the Netherlands,
although it may also sit elsewhere (ICC website: http://www.icc-cpi.int/about/
ataglance/establishment.html. Accessed November 2, 2007).

The ICC is now a permanent judicial body with the mission to prosecute
and adjudicate individuals accused of genocide, war crimes, and other crimes
against humanity. It is an independent institution composed of four organs:
the Presidency, the judicial divisions, the Office of the Prosecutor, and the
Registry. Recently, there has been a strong movement to include within its
jurisdiction international drug trafficking and trafficking in humans.

The ICC’s first hearing was held in 2006, to decide whether charges
should be brought against Thomas Lubanga, who was accused of recruiting
child soldiers in Congo (Kinshasa). The following year the court’s prosecu-
tor announced charges stemming from atrocities committed in the Darfur
region of Sudan.

President of the ICC

The Presidency is responsible for the overall administration of the court,
with the exception of the Office of the Prosecutor, and for specific functions
assigned to the Presidency in accordance with the statute. The Presidency is
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composed of three judges of the court, elected to the Presidency by their fel-
low judges for a term of three years.

Judicial Divisions

The Judicial Divisions consists of 18 judges organized into the Pre-Trial Divi-
sion, the Trial Division, and the Appeals Division. The judges of each divi-
sion sit in chambers, which are responsible for conducting the proceedings of
the court at different stages. Assignment of judges to divisions is made on the
basis of the nature of the functions each division performs and the qualifica-
tions and experience of the judge.

Prosecutor

The Office of the Prosecutor is responsible for receiving referrals and any
substantiated information on crimes within the jurisdiction of the court, for
examining them, and for conducting investigations and prosecutions before
the court. The office is headed by the prosecutor, who is elected by the states
parties for a term of nine years. The prosecutor is assisted by two deputy
prosecutors, one with responsibility for investigations and one with respon-
sibility for prosecutions.

Registry

The Registry is responsible for the non-judicial aspects of the administration
and servicing of the court. The Registry is headed by the registrar, who is the
principal administrative officer of the court. The registrar exercises his or her
functions under the authority of the president of the court. The registrar is
elected by the judges for a term of five years.

Other Offices

The ICC also includes a number of semi-autonomous offices, such as the
Office of Public Counsel for Victims and the Office of Public Counsel for
Defence. These offices fall under the Registry for administrative purposes
but otherwise function as wholly independent offices. The Assembly of States
Parties has also established a trust fund for the benefit of victims of crimes
within the jurisdiction of the court and the families of these victims.

Jurisdiction and Admissibility

The ICC exercises jurisdiction over genocide, crimes against humanity
and war crimes. These crimes are defined in detail in the Rome Statute. In
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addition, a supplementary text of the “Elements of Crimes” provides a break-
down of the elements of each crime. The court has jurisdiction over indi-
viduals accused of these crimes. This includes those directly responsible for
committing the crimes as well as others who may be liable for the crimes, for
example by aiding, abetting, or otherwise assisting in the commission of a
crime. The latter group also includes military commanders or other superi-
ors whose responsibility is defined in the statute.

The ICC does not have universal jurisdiction. The court may exercise
jurisdiction only if:

the accused is a national of a state party or a state otherwise accepting the
jurisdiction of the court;

the crime took place on the territory of a state party or a state otherwise
accepting the jurisdiction of the Court; or

the United Nations Security Council has referred the situation to the pros-
ecutor, without regard to the nationality of the accused or the location
of the crime.

The court’s jurisdiction is also limited to events taking place since July
2002. In addition, if a state joins the court after July 2002, the court has juris-
diction only after the statute entered into force for that state. Such a state
may nonetheless accept the jurisdiction of the court for the period before the
statute’s entry into force. However, in no case can the court exercise jurisdic-
tion over events before July 2002.

Even if the ICC has jurisdiction, it does not necessarily act. The principle
of “complementarity” provides that some cases will be inadmissible even
though the court has jurisdiction. In general, a case will be inadmissible if it
has been or is being investigated or prosecuted by a state with jurisdiction.
However, a case may be admissible if the investigating or prosecuting state
is unwilling or unable genuinely to carry out the investigation or prosecu-
tion. For example, a case would be admissible if national proceedings were
undertaken for the purpose of shielding the accused person from criminal
responsibility. In addition, a case will be inadmissible if it is not of sufficient
gravity to justify further action by the court.

Procedure

States Parties or the United Nations Security Council may refer situations of
crimes within the jurisdiction of the ICC to the prosecutor. The prosecutor
evaluates the available information and commences an investigation unless
he determines there is no reasonable basis to proceed. The prosecutor may
also begin an investigation on his own initiative. In doing so, he receives
and analyzes information submitted by a variety of reliable sources. If the
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prosecutor concludes there is a reasonable basis to proceed with an investiga-
tion, he requests a pre-trial chamber to authorize an investigation.

A prosecutor’s investigations cover all facts and evidence relevant to an
assessment of criminal responsibility. The prosecutor investigates incrimi-
nating and exonerating circumstance equally and is expected to respect the
rights of the accused. During the investigation, each situation is assigned to
a pre-trial chamber.

The pre-trial chamber is responsible for the judicial aspects of pro-
ceedings. Among its functions, the pre-trial chamber, on the application of
the prosecutor, may issue a warrant of arrest or a summons to appear if there
are reasonable grounds to believe a person has committed a crime within the
jurisdiction of the court. Once a wanted person has been surrendered to or
voluntarily appears before the court, the pre-trial chamber holds a hearing to
confirm the charges that will be the basis of the trial.

Following the confirmation of charges, the case is assigned to a trial
chamber of three judges. The trial chamber is responsible for conducting fair
and expeditious proceedings with full respect for the rights of the accused.
The accused is presumed innocent until proven guilty by the prosecutor
beyond reasonable doubt. The accused has the right to conduct the defense
in person or through counsel of his or her choosing. Victims may also par-
ticipate in proceedings directly or through their legal representatives.

Upon conclusion of the proceedings, the trial chamber issues its decision,
acquitting or convicting the accused. If the accused is convicted, the trial
chamber issues a sentence for a specified term of up to 30 years or, when jus-
tified by the extreme gravity of the crime and the individual circumstances
of the convicted person, life imprisonment. The trial chamber may also order
reparations to victims.

Duties of States That Are Parties

The ICC relies on international cooperation, in particular from states. States
Parties are expected to cooperate with the court in its investigations and
prosecutions. States Parties may cooperate in arresting persons wanted by
the court, providing evidence for use in proceedings, relocating witnesses,
and enforcing the sentences of convicted persons. The court may also receive
cooperation from non-States Parties, and may enter into arrangements or
agreements to provide cooperation. International organizations also provide
important support to the court. Foremost among these is the United Nations.
In 2004, the president of the ICC and the secretary-general of the United
Nations concluded the Negotiated Relationship Agreement between the Inter-
national Criminal Court and the United Nations. This agreement provides for
institutional relations, cooperation, and judicial assistance between the court
and the United Nations while reaffirming the independence of the court.
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Selected Court Cases

By 2007, four situations had been referred to the prosecutor. Three States Par-
ties (Uganda, the Democratic Republic of the Congo, and the Central Afri-
can Republic) referred situations occurring on their territories to the court,
and the Security Council, acting under Chapter VII of the United Nations
Charter, referred a situation on the territory of a non-State Party (Sudan).

After analyzing the referrals for jurisdiction and admissibility, the pros-
ecutor commenced investigations in three situations—Uganda; Democratic
Republic of the Congo, and Darfur in Sudan. In July 2005, the court issued
the first arrest warrants with regard to the situation in Uganda. At the end of
2007, the prosecutor was monitoring situations in other countries, including
Cote d’Ivoire, a non-State Party, which declared its acceptance of jurisdiction
over crimes on its territory.

Frequent Questions Asked of Court Personnel and Their Answers

Why is an International Criminal Court necessary?

This past century has seen some of the worst atrocities in the history
of humanity. In too many cases, these crimes have been committed with
impunity, which has only encouraged others to flout the laws of human-
ity. States representative of the international community met in order to
negotiate and agree upon the establishment of a treaty-based Interna-
tional Criminal Court to help end impunity and the gross violations of
international humanitarian law.

What are the key features of the ICC?

Based in The Hague, the Netherlands, the International Criminal
Courtis the first ever permanent international institution with jurisdiction
to prosecute individuals responsible for the most serious crimes of inter-
national concern: genocide, crimes against humanity, and war crimes.

The court shall exercise jurisdiction over the crime of aggression once
a provision is adopted defining the crime and setting out the conditions
under which the court shall exercise jurisdiction with respect to it.

The jurisdiction of the ICC will be complementary to national courts,
which means that the court will only act when countries themselves are
unable or unwilling to investigate or prosecute.

The jurisdiction and functioning of the court is governed by the pro-
visions of the Rome Statute. The ICC also has strong protections for due
process, procedural safeguards to protect it from abuse, and furthers vic-
tims’ rights and gender justice under international law.

When did the Rome Statute of the International Criminal Court enter
into force?

The ICC Statute entered into force on 1 July 2002, 60 days after the
sixtieth ratification needed to create the court was received on April 11 at
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a special event at the United Nations, when 10 countries simultaneously
deposited their instruments of ratification.

Does “complementarity” mean that the International Criminal Court
can never prosecute if a country holds its own trial?

The International Criminal Court will complement national courts
so that they retain jurisdiction to try genocide, crimes against humanity
and war crimes. If a case is being considered by a country with jurisdic-
tion over it, then the ICC cannot act unless the country is unwilling or
unable genuinely to investigate or prosecute. A country may be deter-
mined to be “unwilling” if it is clearly shielding someone from respon-
sibility for ICC crimes. A country may be “unable” when its legal system
has collapsed.

Who can initiate proceedings?

Proceedings before the ICC may be initiated by a State Party, the
prosecutor or the United Nations Security Council. The jurisdiction of
the ICC is based on “complementarity,” which allows national courts the
first opportunity to investigate or prosecute.

Can the ICC be used to try crimes committed before the Rome Treaty
entered into force?

The ICC will not have retroactive jurisdiction and therefore will not
apply to crimes committed before 1 July 2002, when the statute entered
into force.

Why is the court not exercising its jurisdiction over the crime of
aggression?

The Rome Statute included the crime of aggression within the juris-
diction of the court. However, the States Parties must adopt an agreement
setting up a definition of aggression and the conditions under which the
court could exercise its jurisdiction. A review conference will be held in
2009, seven years from the date that the Rome Statute entered into force,
during which the matter will be discussed.

Can the ICC deal with terrorist acts within its existing jurisdiction?

The ICC will have jurisdiction over genocide, crimes against human-
ity and war crimes. The ICC may be able to prosecute terrorist acts only
if they fall within these categories.

How is the ICC different from the ad hoc tribunals for Rwanda and the
former Yugoslavia?

The International Criminal Court is the product of a multilateral
treaty, whereas the tribunals for the former Yugoslavia and Rwanda were
created by the United Nations Security Council. These tribunals were
created in response to specific situations and will be in existence for a
limited time period. The ICC is a permanent international criminal tri-
bunal and will avoid the delays and costs of creating ad hoc tribunals.

How is the ICC different from the International Court of Justice?
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The International Court of Justice (IC]) does not have criminal juris-
diction to prosecute individuals. It is a civil tribunal that deals primarily
with disputes between States. The IC] is the principal judicial organ of the
United Nations, whereas the ICC is independent of the UN.

Where is the International Criminal Court located?

The ICChas established its headquarters in The Hague, the Netherlands.
The Court is currently located at Maanweg 174, 2516 AB, The Hague, Neth-
erlands; postal address: P.O. Box 19519, 2500 CM, Den Haag, Netherlands.

Chronology of Development of the International Criminal Court

1945: Nuremberg Tribunal: The establishment of an international
military tribunal by the “London Agreement” to try Nazi war criminals.

1946: Tokyo Tribunal: Established by the Allied powers of World
War II, a military tribunal for the Far East known to prosecute Japanese
war criminals.

1947: United Nations Convention on the Prevention and Punishment
of the Crime of Genocide adopted. Article I of the Convention states that
genocide is “a crime under international law,” and article VI indicated
that persons charged with the offense of genocide “shall be tried by a
competent tribunal of the State in the territory of which the act was com-
mitted or by such international penal tribunal as may have jurisdiction.”

1949-1954: The International Law Commission (ILC) (established
by the U.N.) prepared several draft statutes for an international criminal
court, but differences of opinions forestalled further developments.

1989: United Nations General Assembly requested the ILC to resume
work on an international criminal court with jurisdiction to include
drug trafficking.

1993: The United Nations Security Council established the ad hoc
International Criminal Tribunal for the Former Yugoslavia, to hold indi-
viduals accountable for the atrocities committed as a part of what was
known “ethnic cleansing.”

1994: The International Law Commission completed its work on the
draft Statute for an International Criminal Court and submitted the draft
statute to the U.N. General Assembly.

1995: The Ad Hoc Committee on the Establishment of an International
Criminal Court met twice. After the General Assembly had considered the
committee’s report, it created the Preparatory Committee on the Estab-
lishment of an International Criminal Court to prepare a widely accept-
able consolidated draft text for submission to a diplomatic conference.

1996-1998: The Preparatory Committee met and held its final session
in March and April of 1998, when it completed the drafting of the text.

© 2008 by Taylor & Francis Group, LLC



234  An Introduction to Comparative Legal Models of Criminal Justice

1998: Adoption of the Statute of the International Criminal Court
at the United Nations Conference of Plenipotentiaries in Rome with the
participation of representatives of 160 states, 33 intergovernmental orga-
nizations, and a coalition of 236 non-governmental organizations. 120
countries voted in favor, 7 against, and 21 abstained. The ICC was estab-
lished not as an organ of the United Nations but as an independent orga-
nization with an independent budget.

16 January 2002: Agreement between the United Nations and the
government of Sierra Leone for the establishment of the Special Court for
Sierra Leone to try individuals responsible for “those who bear greatest
responsibility for crimes committed in Sierra Leone during the country’s
violent conflict after 30th November 1996.”

11 April 2002: Sixty ratifications of the statute of the International
Criminal Court were required before the statute could be enforced. The
sixtieth instrument of ratification was deposited with the United Nations
secretary general when 10 countries simultaneously deposited their instru-
ments of ratification as provided by Article 126 of the Rome Statute.

1 July 2002: The Rome Statute entered into force on 1 July 2002. Any-
one who commits any of the crimes under the statute after this date is
liable for prosecution by the court. Court commences its basic operations
when it formally begins its work.

(Information for chronology obtained from ICC website, http://www.
icc-cpi.int/about/ataglance/establishment.html. Accessed Nov. 2, 2007)

Trial Procedure of the ICC

Basically, the court proceeds under a modified adversarial proceeding. The
prosecutor presents the case and the accused is represented by a defense
counsel. The registrar is responsible for retaining and preserving the evi-
dence and other materials offered during the hearing, subject to any order of
the trial chamber (panel of judges).

If the presiding judge does not give directions, the prosecutor and the
defense shall agree on the order and manner in which the evidence shall be
submitted to the trial chamber. If no agreement can be reached, the presiding
judge makes the decisions. The prosecution and the defense have the right to
question witnesses about relevant matters related to the witness testimony
and its reliability, the credibility of the witness, and other relevant matters.
The trial chamber has the right to question a witness before or after the wit-
ness is questioned by a participant. The defense has the right to be the last to
examine a witness.

Unless otherwise ordered by the trial chamber, a witness other than an
expert, or an investigator if he or she has not yet testified, shall not be present
when the testimony of another witness is given. However, a witness who has
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heard the testimony of another witness shall not for that reason alone be dis-
qualified from testifying. The presiding judge shall declare when the submis-
sion of evidence is closed. The prosecutor and the defense are allow to make
their closing statements. The defense has the opportunity to speak last. After
the closing statements, the trial chamber retires to deliberate, in private. The
trial chamber shall inform all those who participated in the proceedings of
the date on which the trial chamber will announce its decision.

To provide a view of a court proceedings in the ICC, in this book Appen-
dices A and B reproduce actual court documents in the pending case of
Prosecutor v. Dyilo. Note that the name of the case is not assigned under
traditional headings such as “United Nations v. Dyilo” or “State v. Dyilo,” but
rather in the name of the office of the prosecutor. Appendix A is a copy of the
warrant of arrest for Thomas Lubanga Dyilo. He is charged with conscript-
ing into the military children under the age of 15. Appendix B contains the
transcript of the first appearance of Dyilo in the court’s chamber.

International Court of Justice

The International Court of Justice (ICJ]) is housed in the Peace Palace in The
Hague, the Netherlands. It is one of the six principal organs of the United
Nations and the only one not located in New York. The IC]’s mission is to
settle legal disputes submitted to it by member nations and to give advisory
opinions on legal questions referred to it by authorized United Nations organs
and specialized agencies. The IC]J has 15 judges, who are elected for terms of
office of nine years by the U.N. General Assembly and the Security Council.
It is assisted by a Registry, its administrative organ. Its official languages are
English and French.

The court is the result of a long search for methods for the peaceful set-
tlement of international disputes, the origins of which can be traced back
to Classical times. The modern history of international arbitration is gen-
erally considered to date from the Jay Treaty of 1794 between the United
States of America and Great Britain. This treaty provided for the creation of
mixed commissions, composed of American and British nationals in equal
numbers, whose task it would be to settle a number of outstanding questions
between the two countries. During the nineteenth century, the United States
and the United Kingdom used the commissions, as did other states in Europe
and the Americas, to settle disputes between nations.

Another phase of international commissions began in 1870s. One of the
more famous such commissions was the Alabama Claims arbitration in 1872
between the United Kingdom and the United States. Under the Treaty of
Washington of 1871, the United States and the United Kingdom agreed to
submit to arbitration claims by the U.S. for alleged breaches of neutrality
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by the English during the American Civil War. The two countries agreed
to certain rules governing the duties of neutral governments that were to be
applied by the tribunal, which they agreed should consist of five members,
to be appointed respectively by the heads of state of the United States, the
United Kingdom, Brazil, Italy, and Switzerland, the last three states not being
parties to the case. The arbitral tribunal’s award ordered the United King-
dom to pay compensation and it duly complied.

The Hague Peace Conference of 1899, convened at the initiative of the Rus-
sian Tsar Nicholas I1, is considered the beginning of the modern history of inter-
national arbitration. The chief object of the conference was to discuss peace and
disarmament. It ended by adopting the Convention on the Pacific Settlement
of International Disputes, which dealt not only with arbitration but also with
other methods of peaceful settlement, such as good offices and mediation.

The 1899 Convention made provision for the creation of permanent
machinery that would enable arbitral tribunals to be set up as desired and
would facilitate their work. This institution, known as the Permanent Court
of Arbitration, consisted in essence of a panel of jurists selected from a panel
designated by each country acceding to the Convention. The Convention
also created a permanent Bureau, located at The Hague, with functions cor-
responding to those of a court registry or a secretariat, and it laid down a
set of rules of procedure to govern the conduct of arbitrations. The name
“Permanent Court of Arbitration” was not an accurate description of the
machinery set up by the Convention, which represented only a method or
device for facilitating the creation of arbitral tribunals as and when neces-
sary. The Permanent Court of Arbitration was established in 1900 and began
operating in 1902.

In 1907, a second Hague Peace Conference, to which the states of Central
and South America were also invited, revised the Convention and improved
the rules governing arbitral proceedings. Some participants would have
preferred the conference not to confine itself to improving the machinery
created in 1899. The United States, the United Kingdom, and Germany sub-
mitted a joint proposal for a permanent court, but the Conference was unable
to reach agreement upon it. The Conference confined itself to recommend-
ing that states should adopt a draft convention for the creation of a court of
arbitral justice as soon as agreement was reached “respecting the selection of
the judges and the constitution of the court.” In 1913, the Permanent Court
of Arbitration took up residence in the Peace Palace, which had been built for
it through a gift from Andrew Carnegie.

The work of the two Hague Peace Conferences and the ideas they inspired
in statesmen and jurists had some influence on the creation of the Central
American Court of Justice, which operated from 1908 to 1918, as well as on
the various plans and proposals submitted between 1911 and 1919 both by
national and international bodies and by governments for the establishment
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of an international judicial tribunal, which culminated in the creation of
the Permanent Court of International Justice within the framework of the
League of Nations after the end of World War I.

Permanent Court of International Justice (PCIJ)

Article 14 of the Covenant of the League of Nations gave the Council of the
League responsibility for formulating plans for the establishment of a Per-
manent Court of International Justice (PCIJ), such a court to be competent
not only to hear and determine any dispute of an international character
submitted to it by the parties to the dispute, but also to give an advisory
opinion upon any dispute or question referred to it by the League Council or
by the Assembly. It remained for the League Council to take the necessary
action to give effect to Article 14.

At its second session, early in 1920, the Council appointed an Advisory
Committee of Jurists to submit a report on the establishment of the PCIJ.
In August 1920, a report containing a draft scheme was submitted to the
Council, which, after examining it and making certain amendments, laid it
before the first Assembly of the League of Nations, which opened at Geneva
in November of that year. The Assembly instructed its Third Committee to
examine the question of the court’s constitution. In December 1920, after
an exhaustive study by a subcommittee, the committee submitted a revised
draft to the Assembly, which unanimously adopted it. This was the Statute
of the PCIJ.

By the time of the next meeting of the Assembly, in September 1921, a
majority of the members of the League had signed and ratified the protocol.
The statute thus entered into force. It was to be revised only once, in 1929, the
revised version coming into force in 1936. The PCI]J was a working reality.

Unlike earlier tribunals, the PCIJ was a permanently constituted body
governed by its own statute and rules of procedure, fixed beforehand and
binding on parties having recourse to the court. It had a permanent Registry,
which served as a channel of communication with governments and inter-
national bodies. Its proceedings were largely public and provision was made
for the publication in due course of the pleadings, of verbatim records of the
sittings, and of all documentary evidence submitted to it.

In principle. the PCI] was accessible to all nations for the judicial settle-
ment of their international disputes, and they were able to declare beforehand
that for certain classes of legal disputes they recognized the court’s jurisdic-
tion as compulsory in relation to other nations accepting the same obliga-
tion. The PCI] was empowered to give advisory opinions upon any dispute or
question referred to it by the League of Nations Council or Assembly.

Although the Permanent Court of International Justice was brought into
being by the League of Nations, it was not a part of the League. Between
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1922 and 1940 the PCIJ dealt with 29 cases between nations and delivered 27
advisory opinions. The PCIJ had its last public sitting on 4 December 1939. In
1940 the PCIJ was removed to Geneva, with a single judge remaining at The
Hague, together with a few Registry officials of Dutch nationality.

Establishment of the International Court of Justice (ICJ)

In 1942 the U.S. Secretary of State and the foreign secretary of the United
Kingdom declared themselves in favor of the establishment or reestablish-
ment of an international court after the war, and the Inter-American Juridical
Committee recommended the extension of the PCIJ’s jurisdiction. Early in
1943, the U.K. government took the initiative of inviting a number of experts
to London to constitute an informal Inter-Allied Committee to examine the
matter. This committee held 19 meetings, which were attended by jurists from
11 countries. In its report, which was published on 10 February 1944, it recom-
mended the establishment of the Permanent Court of International Justice.

In October 1943, following a conference between China, the USSR, the
United Kingdom, and the United States, a joint declaration was issued recog-
nizing the necessity of establishing at the earliest practicable date a general
international organization, based on the principle of the sovereign equality of
all peace-loving states, and open to membership by all such states, large and
small, for the maintenance of international peace and security. This declara-
tion led to exchanges between the Four Powers at Dumbarton Oaks, resulting
in the publication in October 1944 of proposals for the establishment of a gen-
eral international organization, to include an international court of justice.

The IC]J was established in 1945 by the San Francisco Conference, which
also created the United Nations. The PCIJ met for the last time in October
1945, when it was decided to take all appropriate measures to ensure the
transfer of its archives and effects to the new International Court of Justice,
which was to have its seat in the Peace Palace. The judges of the PCIJ all
resigned in January 1946, and the election of the first members of the Inter-
national Court of Justice took place in February 1946, at the first session of
the United Nations General Assembly and Security Council. In April 1946,
the PCI]J was formally dissolved, and the International Court of Justice met
for the first time. The first case was submitted in May 1947. It concerned inci-
dents in the Corfu Channel and was brought by the United Kingdom against
Albania. From 22 May 1947 to 4 November 2007, 136 cases were entered in
the General List.

Resolution of Cases

Cases before the ICJ are resolved in one of three ways. First, they can be
settled by the parties at any time during the proceedings. Second, a state can
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discontinue the proceedings and withdraw at any point. Third, the court can
deliver a verdict.

The ICJ decides disputes in accordance with international law as reflected
in international conventions, international custom, general principles of law
recognized by civilized nations, judicial decisions, and writings of the most
highly qualified experts on international law. Although the judges deliberate
in secret, their verdicts—rendered in both English and French—are deliv-
ered in open court. Any judge who does not agree in whole or in part with
the court’s decision may file a separate opinion, and few decisions represent
the unanimous opinion of the judges. The court’s judgment is final and with-
out appeal.

Practice Directions

The IC] has adopted “practice directions” for use by nations appearing before
it. They are the result of the court’s ongoing review of its working methods.
The highlights of those directions are summarized below:

The ICJ discourages the practice of simultaneous deposit of pleadings in
cases brought by special agreement.

It expects future special agreements to contain provisions as to the num-
ber and order of pleadings, in accordance with the Rules of Court. Such
provisions shall be without prejudice to any issue in the case, including
the issue of burden of proof.

If the special agreement contains no provisions on the number and order
of pleadings, the court will expect the parties to reach agreement to that
effect, in accordance with the Rules of Court.

Each of the parties is, in drawing up its written pleadings, to bear in mind
the fact that these pleadings are intended not only to reply to the submis-
sions and arguments of the other party, but also, and above all, to present
clearly the submissions and arguments of the party which is filing the
proceedings. In the light of this, at the conclusion of the written plead-
ings of each party, there is to appear a short summary of its reasoning.

The court has noticed an excessive tendency towards the proliferation and
protraction of annexes to written pleadings. It strongly urges parties to
append to their pleadings only strictly selected documents.

Where one of the parties has a full or partial translation of its own pleadings
or of those of the other party in the other official language of the court,
these translations should as a matter of course be passed to the Registry
of the court. The same applies to the annexes. These translations will be
examined by the Registry and communicated to the other party. The lat-
ter will also be informed of the manner in which they were prepared.
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With the aim of accelerating proceedings on preliminary objections made
by one party under the Rules of Court, the time limit for the presenta-
tion by the other party of a written statement of its observations and
submissions shall generally not exceed four months from the date of
the filing of the preliminary objections.

The oral statements made on behalf of each party shall be as succinct as
possible within the limits of what is requisite for the adequate presenta-
tion of that party’s contentions at the hearing. Accordingly, they shall
be directed to the issues that still divide the parties, and shall not go
over the whole ground covered by the pleadings, or merely repeat the
facts and arguments these contain.

The court requires full compliance with these provisions and observation
of the requisite degree of brevity. Where objections of lack of jurisdic-
tion or of inadmissibility are being considered, oral proceedings are to
be limited to statements on the objections. (IC] website: http://www.icj-
cij.org/homepage/index.php?lang=en. Accessed November 4, 2007)

Jurisdiction of the ICJ

The International Court of Justice acts as a world court. It has a dual juris-
diction: it decides, in accordance with international law, disputes of a legal
nature that are submitted to it by states (jurisdiction in contentious cases);
and it gives advisory opinions on legal questions at the request of the organs of
the United Nations or specialized agencies authorized to make such requests
(advisory jurisdiction).

Contentious Cases

Only nations (member states of the United Nations and other states that have
become parties to the Statute of the Court or have accepted its jurisdiction
under certain conditions) may be parties to contentious cases. The court is
competent to entertain a dispute only if the states concerned have accepted
its jurisdiction in one or more of the following ways:

By entering into a special agreement to submit the dispute to the court.

By virtue of a jurisdictional clause: typically when they are parties to a
treaty containing a provision whereby, in the event of a dispute of a
given type or disagreement over the interpretation or application of the
treaty, one of them may refer the dispute to the court.

Through the reciprocal effect of declarations made by them under the stat-
ute whereby each has accepted the jurisdiction of the court as compul-
sory in the event of a dispute with another state having made a similar
declaration. A number of these declarations, which must be deposited
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with the United Nations secretary-general, contain reservations exclud-
ing certain categories of dispute.

Advisory Proceedings

Advisory proceedings before the ICJ are open only to organizations and
agencies of the United Nations. The United Nations General Assembly and
Security Council may request advisory opinions on “any legal question.”
Other U.N. organs and specialized agencies that have been authorized to
seek advisory opinions can do so only with respect to legal questions arising
within the scope of their activities.

When the ICJ receives a request for an advisory opinion, it is empowered
to hold written and oral proceedings. After the request is filed, the IC] draws
up a list of those states and international organizations that will be able to
furnish information on the question before the court. Those states are not in
the same position as parties to contentious proceedings: their representatives
before the court are not known as agents and their participation, if any, in
the advisory proceedings does not render the court’s opinion binding upon
them. In general, the states listed are the member states of the organization
requesting the opinion. Any state not consulted by the court may ask to be.

It is rare, however, for the IC]J to allow international organizations other
than the one having requested the opinion to participate in advisory pro-
ceedings. With respect to non-governmental international organizations, the
court has rejected all such requests by private parties to participate in the
proceedings.

Participants may file written statements, which sometimes form the
object of written comments by other participants. The written statements
and comments are regarded as confidential, but are generally made available
to the public at the beginning of the oral proceedings. States are then usually
invited to present oral statements at public sittings. Advisory proceedings are
concluded by the delivery of the advisory opinion at a public sitting.

Court of Justice of the European Communities

The Court of Justice of the European Communities, together with the
national courts of the 27 member nations, constitutes the European
Union’s judiciary. The court’s main task is to interpret EU law uniformly
and to rule on its validity. It answers questions referred to it by the national
courts, which play a vital role, as they apply community law at local level.
The EU enacts its own legislation, known as regulations, directives, and
decisions. The Court of Justice of the European Communities is composed
of three courts: the Court of Justice (created in 1952), the Court of First
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Instance (created in 1988), and the Civil Service Tribunal (created in 2004)
(CJEC, 2007).

. The Court of Justice is composed of 27 judges and eight advocates gen-
eral. The judges and advocates general are appointed by common accord by the
governments of the EU’s member states for a renewable term of six years. They
are chosen from among lawyers whose independence is beyond doubt and who
possess the qualifications required for appointment, in their respective coun-
tries, to the highest judicial offices, or who are of recognized competence.

The judges of the court elect one of themselves as president of the court
for a renewable term of three years. The president directs the work and staft
of the court and presides at hearings and deliberations of the full court or the
grand chamber.

The advocates general assist the court. They are responsible for present-
ing, with complete impartiality and independence, an “opinion” in the cases
assigned to them. The registrar is the institution’s secretary general and man-
ages its departments under the authority of the president of the court.

The court may sit as a full court, in a “grand chamber” of 13 judges, or in
chambers of three or five judges. It sits as a full court in the particular cases
prescribed by the statute of the court (for example, in proceedings to dismiss
the European ombudsman or a member of the European Commission who
has failed to fulfill his or her obligations) and where the court considers that a
case is of exceptional importance. It sits in a grand chamber when a member
state or an institution that is a party to the proceedings so requests, and in
particularly complex or important cases. Other cases are heard by chambers
of three or five judges. The presidents of the chambers of five judges are elected
for three years, and those of the chambers of three judges for one year.

Excerpts from the Establishing Treaty

A. Treaty on European Union Court of Justice of the European
Communities

Article 35

1. The Court of Justice of the European Communities shall have
jurisdiction, subject to the conditions laid down in this Article, to give
preliminary rulings on the validity and interpretation of framework
decisions and decisions, on the interpretation of conventions established
under this Title(1) and on the validity and interpretation of the measures
implementing them.

2. By a declaration(2) made at the time of signature of the Treaty of
Amsterdam or at any time thereafter, any Member State shall be able to
accept the jurisdiction of the Court of Justice to give preliminary rulings
as specified in paragraph 1.
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3. A Member State making a declaration pursuant to paragraph 2
shall specify that either:

(a) any court or tribunal of that State against whose decisions there is
no judicial remedy under national law may request the Court of Justice to
give a preliminary ruling on a question raised in a case pending before it
and concerning the validity or interpretation of an act referred to in para-
graph 1 if that court or tribunal considers that a decision on the question
is necessary to enable it to give judgment, or

(b) any court or tribunal of that State may request the Court of Jus-
tice to give a preliminary ruling on a question raised in a case pending
before it and concerning the validity or interpretation of an act referred
to in paragraph 1 if that court or tribunal considers that a decision on the
question is necessary to enable it to give judgment.

4. Any Member State, whether or not it has made a declaration pursu-
ant to paragraph 2, shall be entitled to submit statements of case or writ-
ten observations to the Court in cases which arise under paragraph 1.

5. The Court of Justice shall have no jurisdiction to review the valid-
ity or proportionality of operations carried out by the police or other law
enforcement services of a Member State or the exercise of the responsi-
bilities incumbent upon Member States with regard to the maintenance
of law and order and the safeguarding of internal security.

6. The Court of Justice shall have jurisdiction to review the legality of
framework decisions and decisions in actions brought by a Member State
or the Commission on grounds of lack of competence, infringement of an
essential procedural requirement, infringement of this Treaty or of any
rule of law relating to its application, or misuse of powers. The proceed-
ings provided for in this paragraph shall be instituted within two months
of the publication of the measure.

7. The Court of Justice shall have jurisdiction to rule on any dispute
between Member States regarding the interpretation or the application of
acts adopted under Article 34(2) whenever such dispute cannot be settled
by the Council within six months of its being referred to the Council
by one of its members. The Court shall also have jurisdiction to rule on
any dispute between Member States and the Commission regarding the
interpretation or the application of conventions established under Article

34(2)(d).

The Court of Justice cooperates with all the courts of the member states,
which are the ordinary courts in matters of EU law. To ensure the effective
and uniform application of EU legislation and to prevent divergent interpre-
tations, the national courts may, and sometimes must, refer to the Court of
Justice and ask it to clarify a point concerning the interpretation of EU law,
so that they may ascertain, for example, whether their national legislation
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complies with that law. A reference for a preliminary ruling may also seek
the review of the validity of an act of EU law.

The Court of Justice’s reply is not merely an opinion, but takes the form
of a judgment or reasoned order. The national court to which it is addressed
is, in deciding the dispute before it, bound by the interpretation given. The
Court of Justice’s judgment likewise binds other national courts before which
the same problem is raised.

It is thus through references for preliminary rulings that any European
citizen can seek clarification of the EU rules that affect him. Although such a
reference can be made only by a national court, all the parties to the proceed-
ings before that court, the member states and the European institutions may
take part in the proceedings before the Court of Justice. In that way, several
important principles of EU law have been established by preliminary rulings,
sometimes in reply to questions referred by national courts of first instance.

Proceedings before the Court

The Court of Justice determines whether a member state has fulfilled its obli-
gations under EU law. Before bringing the case before the Court of Justice, the
Commission conducts a preliminary procedure in which the member state is
given the opportunity to reply to the complaints against it. If that procedure
does not result in the member state’s terminating the failure, an action for
infringement of EC law may be brought before the Court of Justice.

The action may be brought by the Commission as, in practice, is usu-
ally the case, or by a member state. If the court finds that an obligation has
not been fulfilled, the state must bring the failure to an end without delay.
If, after a further action is brought by the Commission, the Court of Justice
finds that the member state concerned has not complied with its judgment, it
may impose on it a fixed or periodic financial penalty.

By an action for annulment, the applicant seeks the annulment of a mea-
sure (regulation, directive or decision) adopted by an institution. The Court
of Justice has exclusive jurisdiction over actions brought by a member state
against the European Parliament and/or against the Council (apart from
Council measures in respect of state aid, dumping, and implementing pow-
ers) or brought by one EU institution against another. The Court of First
Instance has jurisdiction, at first instance, in all other actions of this type and
particularly in actions brought by individuals.

These actions enable the lawfulness of EC institutions’ failures to act to
be reviewed. However, such an action may be brought only after the institu-
tion concerned has been called on to act. Where the failure to act is held to
be unlawful, it is for the institution concerned to put an end to the failure by
appropriate measures. Jurisdiction to hear actions for failure to act is shared
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between the Court of Justice and the Court of First Instance according to the
same criteria as for actions for annulment.

Appeals on points of law only may be brought before the Court of Justice
against judgments and orders of the Court of First Instance. If the appeal is
admissible and well founded, the Court of Justice sets aside the judgment of
the Court of First Instance. Where the state of the proceedings so permits,
the court may itself decide the case. Otherwise, the Court must refer the case
back to the Court of First Instance, which is bound by the decision given on
the appeal.

Decisions of the Court of First Instance on appeals against decisions
of the European Union Civil Service Tribunal may, in exceptional circum-
stances, be reviewed by the Court of Justice.

Whatever the type of case, there is always a written stage and usually an
oral stage, which takes place in open court. However, a distinction must be
drawn between references for preliminary rulings, and other actions, known
as direct actions.

A national court may submits questions to the Court of Justice about the
interpretation or validity of a provision of EC law, generally in the form of
a judicial decision in accordance with national procedural rules. When that
request has been translated into all the Community languages by the court’s
translation service, the Registry notifies the parties to the national proceed-
ings of it, and also all the member states and the institutions. A notice is
published in the Official Journal of the European Union stating, inter alia,
the names of the parties to the proceedings and the content of the questions.
The parties, the member states, and the institutions of the European Union
have two months within which to submit written observations to the Court
of Justice.

Direct actions before the court must be brought by application addressed
to the Registry. The registrar publishes a notice of the action in the Offi-
cial Journal, setting out the applicant’s claims and arguments. At the same
time, the application is served on the party sued, who has one month within
which to lodge a defense. The applicant may lodge a reply and the defendant
a rejoinder, the time allowed being one month in each case. The time limits
for lodging these documents must be complied with unless an extension is
granted by the president.

In either an action by a member state or a direct action, a judge-rapporteur
and an advocate general, responsible for monitoring the progress of the case,
are appointed by the president and the first advocate general, respectively.

In all proceedings, once the written procedure is closed, the parties are
asked to state, within one month, whether and why they wish a hearing to be
held. The court decides, after reading the report of the judge-rapporteur and
hearing the views of the advocate general, whether any preparatory inqui-
ries are needed, what type of formation the case should be assigned to, and
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whether a hearing should be held for oral argument, for which the presi-
dent will fix the date. The judge-rapporteur summarizes, in a report for the
hearing, the facts alleged and the arguments of the parties and any interven-
ers. The report is made public in the language of the case at the hearing.

The case is argued at a public hearing, before the bench and the advo-
cate general. The judges and the advocate general may put to the parties any
questions they consider appropriate. Some weeks later, the advocate general
delivers his opinion before the Court of Justice, again in open court, analyz-
ing in detail the legal aspects of the case and suggesting completely indepen-
dently to the Court of Justice the response which he or she considers should
be given to the problem raised. This marks the end of the oral procedure. If it
is decided that the case raises no new question of law, the court may decide,
after hearing the advocate general, to give judgment without an opinion.

The judges deliberate on the basis of a draft judgment drawn up by
the judge-rapporteur. Each judge of the formation concerned may propose
changes. Decisions of the Court of Justice are taken by majority and no
record is made public of any dissenting opinions. Judgments are signed by all
the judges who took part in the deliberation, and their operative part is pro-
nounced in open court. Judgments and the opinions of the advocates general
are available on the court’s Internet site on the day they are pronounced or
delivered. They are, in most cases, subsequently published in the European
Court Reports.

Where a question referred for a preliminary ruling is identical to a ques-
tion on which the court has already been called to rule, or where the answer
to the question admits of no reasonable doubt or may be deduced from exist-
ing case law, the Court of Justice may, after hearing the advocate general,
give its decision by reasoned order, citing in particular a previous judgment
relating to that question or the relevant case law.

The expedited procedure enables the court to give its rulings quickly in
very urgent cases by reducing the time limits and omitting certain steps in
the procedure. On application by one of the parties, the president of the court
may decide, after hearing the other parties, whether the particular urgency
of the case requires the use of the expedited procedure. Such a procedure can
also be used for references for preliminary rulings. In that case, the applica-
tion is made by the national court seeking the preliminary ruling.

Applications for interim measures seek suspension of the operation of
measures that an institution has adopted and that form the subject matter
of an action, or any other interim order necessary to prevent serious and
irreparable damage to a party.

There are no court fees for proceedings before the Court of Justice; however,
the court does not meet the fees and expenses of the lawyer entitled to practice
before a court of a member state by whom the parties must be represented.
However, a party unable to meet all or part of the costs of the proceedings may,
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without having to instruct a lawyer, apply for legal aid. The application must
be accompanied by all necessary evidence establishing the need.

In all direct actions, the language used in the application (which may be
one of the 23 official languages of the European Union) will be the “language
of the case,” that is, the language in which the proceedings will be conducted.
With references for preliminary rulings, the language of the case is that of
the national court that made the reference to the Court of Justice. Oral pro-
ceedings at hearings are interpreted simultaneously, as required, into vari-
ous official languages of the European Union. The judges deliberate, without
interpreters, in a common language, which, traditionally, is French.

Court of First Instance

The Court of First Instance is made up of at least one judge from each mem-
ber state. The judges are appointed by agreement of the member state govern-
ments for a renewable mandate of six years. They appoint their president, for
a period of three years, from among themselves. They appoint a registrar for
a mandate of six years.

The judges carry out their tasks in a totally impartial and independent
manner. Unlike the Court of Justice, the Court of First Instance does not
have permanent advocates general. However, that task may, in exceptional
circumstances, be carried out by a judge.

The Court of First Instance sits in chambers of five or three judges or, in
some cases, as a single judge. It may also sit as a grand chamber (13 judges) or
as a full court when the legal complexity or importance of the case justifies it.
Approximately three-quarters of the cases brought before the Court of First
Instance are heard by a chamber of three judges. The presidents of the cham-
bers of five judges are elected from among the judges for a period of three
years. The Court of First Instance has its own Registry, but uses the services of
the Court of Justice for its other administrative and linguistic requirements.

The Court of First Instance has jurisdiction to hear the following types
of actions:

Direct actions brought by natural or legal persons against acts of EU insti-
tutions (addressed to them or directly concerning them as individuals)
or against a failure to act on the part of those institutions, for example,
a case brought by a company against a Commission decision imposing
a fine on that company.

Actions brought by the member states against the Commission.

Actions brought by the member states against the Council relating to acts
adopted in the field of state aid, dumping, and acts by which it exercises
implementing powers.
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Actions seeking compensation for damage caused by EU institutions or
their staff.

Actions based on contracts made by the EU that expressly give jurisdic-
tion to the Court of First Instance.

Actions relating to EU trademarks.

The rulings made by the Court of First Instance may, within two months,
be subject to an appeal, limited to questions of law, to the Court of Justice.
Disputes between the EU and its staff members are heard by the Civil Service
Tribunal. However, there is a right of appeal, limited to questions of law, to
the Court of First Instance.

The Court of First Instance has its own rules of procedure. In general,
the proceedings include a written phase and an oral phase. An application,
drawn up by a lawyer or agent and sent to the Registry, opens the proceed-
ings. The main points of the action are published in a notice, in all official
languages, in the Official Journal of the European Union. The registrar sends
the application to the other party to the case, which then has a period within
which to file a defense. The applicant may file a reply, within a certain time
limit, to which the defendant may respond with a rejoinder.

Any person who can prove an interest in the outcome of a case before the
Court of First Instance, as well as the member states and the EU institutions,
may intervene in the proceedings. The intervener files a statement in inter-
vention, supporting or opposing the claims of one of the parties, to which the
parties may then respond. In some cases, the intervener may also submit its
observations at the oral phase.

During the oral phase a public hearing is held. When the lawyers are
heard, the judges can put questions to the parties’ representatives. The judge-
rapporteur summarizes, in a report for the hearing, the facts relied on and
the arguments of each party and, if applicable, of the interveners. This docu-
ment is available to the public in the language of the case.

The judges then deliberate on the basis of a draft judgment prepared by
the judge-rapporteur and the judgment is delivered at a public hearing. The
procedure before the Court of First Instance is free of court fees. However,
the costs of the lawyer entitled to appear before a court in a member state,
by whom the parties must be represented, are not paid by the Court of First
Instance. Even so, an individual who is not able to meet the costs of the case
may apply for legal aid.

An action brought before the Court of First Instance does not suspend
the operation of the contested act. The court may, however, order its suspen-
sion or other interim measures. The president of the Court of First Instance
or, if necessary, another judge rules on the application for interim measures
in a reasoned order. Interim measures are granted only if three conditions
are met: (1) the substance of the main proceedings must appear, at first sight,
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to be well founded; (2) the applicant must show that the measures are urgent
and that it would suffer serious and irreparable harm without them; (3) the
interim measures must take account of the balance of the parties’ interests
and of public interest.

The order is provisional in nature and in no way prejudges the decision
of the Court of First Instance in the main proceedings. In addition, an appeal
against it may be brought before the president of the Court of Justice.

Expedited procedure allows the court to rule quickly on the substance of
the dispute in cases considered to be particularly urgent. Expedited proce-
dure may be requested by the applicant or by the defendant.

The language used for the application, which may be one of the 23 official
languages of the European Union, will be the language of the case. The pro-
ceedings in the oral phase of the procedure are simultaneously interpreted, as
necessary, into different official languages of the European Union. The judges
deliberate, without interpreters, in a common language, traditionally French.

From the beginning of its operation until the end of 2006, the court
ruled on more than 5,200 cases. Its case law has developed in particular in
the fields of intellectual property, competition, and state aid.

Examples of Cases Brought before the Court of First Instance

Community trademarks: The company Henkel applied to the Office for Har-
monization in the Internal Market (Trade Marks and Designs) (OHIM),
which is responsible for promoting and managing EU trademarks, for regis-
tration of a trademark for a washing powder or dishwasher tablet. The three-
dimensional trademark applied for was in the form of a round tablet with
two layers colored white and red. The application was rejected by OHIM, and
the applicant brought an action before the Court of First Instance for annul-
ment of the decision. According to an EU regulation, it is not possible to reg-
ister a trademark that is not distinctive. In this case, the contested trademark
was made up of the form and arrangement of the colors of the product—that
is, by the appearance of the product itself. The court took the view that that
trademark would not allow consumers, when choosing which product to
buy, to distinguish between the goods covered by the trademark and those
made by another manufacturer. Consequently, it dismissed the company’s
action, since OHIM had been right to conclude that the three-dimensional
trademark was not distinctive.

Mergers: Airtours, a British company selling package tours from the
United Kingdom, wished to acquire a competitor, First Choice. The Com-
mission was informed by Airtours of this proposed merger. The Commission
declared the merger incompatible with the common market on the ground
that it would have led to Airtours having a collective dominant position. Air-
tours brought an action before the Court of First Instance for annulment of
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the Commission’s decision. The court stated that a merger may be prohibited
if it will lead directly and immediately to the creation or reinforcement of
a collective dominant position, significantly distorting effective competi-
tion in the market over a long period. The court concluded that, because the
Commission had made a number of errors of assessment, it had not shown
sufficient evidence of the negative effects of the merger on competition, and
the court therefore annulled the contested decision.

Cartels: EU law prohibits all agreements between companies, all deci-
sions by associations of companies, and all concerted practices that are likely
to affect trade between member states and that have the intention or effect of
preventing, restricting, or distorting competition within the common mar-
ket. Following a complaint, the Commission made certain checks and, in
1998, adopted a decision finding that a number of companies participated in
a set of prohibited agreements and practices in the European district heat-
ing market. The Commission imposed fines amounting to a total of around
92 million euros on the companies participating in that cartel. The Court of
First Instance dismissed almost entirely the actions for annulment brought
against the Commission’s decision, after finding that there was proof of, first,
the existence of the various elements constituting the overall agreement and,
second, the individual involvement of the companies in the anti-competi-
tive conduct for which they had been held liable, except with regard to the
length of time one of the companies participated in the agreement and the
geographical range of the agreement as regards another company. The fines
imposed by the Commission were, moreover, on the whole confirmed by the
court in the total sum of 83,410,000 euros. However, the fines imposed on
two companies were reduced.

State aid: By a law of 1991, a banking organization owned outright by the
Land of North-Rhineland-Westphalia and having the task of granting finan-
cial assistance for the building of housing was transferred to a banking orga-
nization governed by public law. The Land received as payment a sum much
lower than the market price. The Commission decided that the transaction
was unlawful state aid, incompatible with the common market. According
to the Commission, the difference between the market value and the amount
paid was the sum of around 808 million euros, and this constituted unlawful
state aid. The Land and the two banking organizations then sought annul-
ment of the Commission’s decision before the Court of First Instance. The
court ruled that the Commission, which is subject to a duty to give reasons,
had failed to give sufficient reasons for its estimate of the market value. The
court therefore annulled the Commission’s decision.

Access to documents: Ms. Hautala, a member of the European Parlia-
ment, had asked the Council of the European Union to send her a report on
arms exports. Relying on its power to refuse access to such a document in
order to protect the public interest in the field of international relations, the
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Council refused to release the report because it contained sensitive infor-
mation, the disclosure of which might harm the relations of the European
Union with non-member states. In this situation, Ms. Hautala brought an
action before the Court of First Instance seeking annulment of the Council’s
decision refusing to send her the report. In its judgment, the court restated
the principle that the public must have the widest possible access to docu-
ments, exceptions to that rule having to be interpreted and applied strictly.
It said that the Council should have considered the possibility of editing cer-
tain pages likely to harm international relations and therefore looked into
whether partial access to the document could be authorized. Since the Coun-
cil had not taken that step, the court annulled its decision.

Civil Service Tribune

The Civil Service Tribune has jurisdiction to hear and determine at first
instance disputes between the EU and its employees, which represents some
150 cases a year for approximately 35,000 members of EU institutions’ staffs.
These disputes concern not only questions to do with working relations in
the strict sense (pay, career progress, recruitment, disciplinary measures,
etc.), but also the social security system (sickness, old age, invalidity, acci-
dents at work, family allowances, etc.).

It also has jurisdiction in cases concerning certain specific employees, in
particular those of Eurojust, Europol, the European Central Bank, and the
Office for Harmonisation in the Internal Market. It may not hear and deter-
mine cases between national administrations and their employees. The deci-
sions given by the tribunal may, within two months, be subject to an appeal,
limited to questions of law, to the Court of First Instance (http://curia.europa.
eu/en/coopju/apercu. Accessed November 8, 2007).

Summary

The International Court of Justice is the supreme court of the United
Nations.

The International Criminal Court, unlike the ICJ, handles the prosecution
of individuals.

The ICC was established by the Rome Statute in 1998.

The ICC’s jurisdiction includes crimes of genocide.

The ICC is now a permanent judicial body with the mission to prosecute
and adjudicate individuals accused of genocide, war crimes, and crimes
against humanity.

Both the ICC and the IC]J are located in The Hague.

© 2008 by Taylor & Francis Group, LLC


http://curia.europa.eu/en/coopju/apercu

252  An Introduction to Comparative Legal Models of Criminal Justice

The ICJ is the result of a long search for methods for the peaceful settle-
ment of disputes between nations.

The IC] was established in 1945 by the San Francisco Conference and
replaced the PCI]J.

The Court of Justice of the European Communities, together with the
national courts of the members, constitutes the European Commu-
nity’s judiciary. The Court’s main task is to interpret Community law
uniformly and to rule on its validity. It also answers questions referred
to it by the national courts.

Questions in Review

1. Explain the differences between the two courts and why two are needed.
2. Why isn’t the United States a member nation of the ICC?

3. What is the jurisdiction of the ICC? The ICJ?

4. What three methods are used to resolve cases before the ICJ?

5. Why doesn’t the ICC exercise jurisdiction over crimes of aggression?
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International Criminal
Justice Agencies
and Associations

Key Terms

Human trafficking: The exploitation of migrants often for purposes of forced
labor and prostitution.

IACP: International Association of Chiefs of Police.
Interpol: The International Criminal Police Organization.

Private international law: The legal framework composed of conventions,
protocols, model laws, legal guides, uniform documents, as well as other doc-
uments and instruments, which regulates relationships between individuals
in an international context.

Transnational criminal organizations: Criminal organizations that operate
in more than one nation.

Introduction

In this chapter we will explore some of the more prominent international
criminal justice agencies. Many of those organizations are affiliated with or
are a part of the United Nations. The first international organization exam-
ined is the International Criminal Police Organization, more commonly
known as Interpol. This chapter in no way, however, attempts to present all
the international organizations or agencies involved in criminal justice.

Interpol

Interpol, the formal name of which is the International Criminal Police
Organization, is the world’s largest such agency. It has 186 member countries
and was created in 1923. It facilitates cross-border police cooperation and
supports and assists all organizations, authorities, and services whose mis-
sion is to prevent or combat international crime. Interpol attempts to facili-
tate international police cooperation even where diplomatic relations do not
exist between particular countries.
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Interpol works within the limits of existing laws in different countries
and subject to the Universal Declaration of Human Rights. Its constitution
prohibits any intervention or activities of a political, military, religious, or
racial character. The president of Interpol and the secretary general work
closely together in providing strong leadership and direction to the organiza-
tion [http://www.interpol.int. Accessed November 5, 2007].

Structure

Interpol’s structure consists of five general sections:

General Assembly: Interpol’s supreme governing body, it meets annu-
ally and comprises delegates appointed by each member country. The
assembly takes all important decisions related to policy, resources,
working methods, finances, activities, and programs.

Executive Committee: a 13-member committee elected by the General
Assembly, it comprises the president, three vice presidents, and nine
delegates covering the four regions. The General Assembly and the
Executive Committee form the organization’s governance.

General Secretariat: located in Lyon, France, the General Secretariat oper-
ates 24 hours a day, 365 days a year, and is run by the secretary gen-
eral. Officials from more than 80 countries work side by side in any of
the organization’s four official languages: Arabic, English, French, and
Spanish. The Secretariat has six regional offices—in Argentina, Cote
d’Ivoire, El Salvador, Kenya, Thailand, and Zimbabwe—and a liaison
office at the United Nations in New York.

National Central Bureaus (NCB): each Interpol member country main-
tains a National Central Bureau staffed by national law enforcement
officers. The NCB is the designated contact point for the General Sec-
retariat, regional offices, and other member countries requiring assis-
tance with overseas investigations and the location and apprehension
of fugitives.

Advisers: these are experts in a purely advisory capacity, who may be
appointed by the Executive Committee and confirmed by the General
Assembly.

Core Functions

Interpol’s activities are based on the following four core functions:

Secure global police communication services: Interpol runs a global police
communications system called I-24/7, which provides police around the
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world with a common platform through which they can share crucial
information about criminals and criminality.

Operational data services and databases for police: Interpol’s databases
and services ensure that police worldwide have access to the informa-
tion and services they need to prevent and investigate crimes. Data-
bases include data on criminals such as names, fingerprints, and DNA
profiles, and on stolen property such as passports, vehicles, and works
of art.

Operational police support services: Interpol supports law enforcement
officials in the field with emergency support and operational activities,
especially in its priority crime areas of fugitives, public safety and ter-
rorism, drugs and organized crime, trafficking in human beings, and
financial and high-tech crime. A Command and Co-ordination Centre
operates 24 hours a day, seven days a week.

Training and development: Interpol provides focused police training ini-
tiatives for national police forces, and also offers on-demand advice,
guidance, and support in building dedicated crime-fighting compo-
nents. The aim is to enhance the capacity of member countries to effec-
tively combat serious transnational crime and terrorism. This includes
sharing knowledge, skills, and best practices in policing through Inter-
pol channels and the establishment of global standards on how to com-
bat specific forms of crimes.

Trafficking in Human Beings

One of Interpol’s goals is to end the abuse and exploitation of human beings
for financial gain. Women from developing countries and young children
all over the world are especially vulnerable to trafficking, smuggling, or
sexual exploitation. Trafficking in women for sexual exploitation is a mul-
tibillion-dollar business that involves citizens of most countries and helps
sustain organized crime. A violation of human rights, it destroys the lives
of its victims. Human trafficking is distinct from people smuggling in that
it involves the exploitation of the migrant, often for purposes of forced labor
and prostitution. People smuggling denotes the procurement, for financial
or material gain, of illegal entry into a state of which the smuggled person is
neither a citizen nor a permanent resident. Criminal networks that smuggle
and traffic in human beings for financial gain increasingly control the flow of
migrants across borders.

Definition of Human Trafficking

Trafficking in persons is the action of recruitment, transportation,
transfer, harboring, or receipt of persons by means of the threat or use
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of force, coercion, abduction, fraud, deception, abuse of power or vul-
nerability, or giving payments or benefits to a person in control of the
victim, for the purposes of exploitation, which includes exploiting the
prostitution of others, sexual exploitation, forced labor, slavery or similar
practices, and the removal of organs.

Corruption

Interpol has identified corruption as a priority crime area that warrants its
full resources and efforts to fight it. The organization has embarked on a cam-
paign to raise 15 million euros to create the world’s first academic institute
dedicated to the study and prevention of corruption. Interpol has been actively
involved in supporting initiatives to curb corruption since it hosted the First
International Conference on Corruption-Related Crimes in 1998 at its Gen-
eral Secretariat in Lyon, France. As the world’s largest international police
organization, Interpol is particularly concerned about the role corruption
plays in terrorism and other international crimes. The globalization of crime
in general makes it also necessary for law enforcement in different countries
to work together to develop various means for fighting corruption.

Interpol established the Interpol Group of Experts on Corruption (IGEC)
in 1998, and is currently in the process of developing the Interpol Anti-Cor-
ruption Office (IACO) and Interpol Anti-Corruption Academy (IACA).
These components support anti-corruption activities by establishing policies
and standards, as well as conducting or assisting with education, research,
training, investigations, and asset-recovery operations.

These initiatives are consistent with the United Nations Convention
against Corruption, which entered into force on 15 December 2005, as well as
with the efforts of the United Nations Office on Drugs and Crime (UNODC)
to strengthen the implementation of the Convention.

Child Sexual Exploitation

Child sexual exploitation on the Internet ranges from posed photos to visual
recordings of brutal sexual crimes. One of Interpol’s main tools for helping
police fight this type of crime is the Interpol Child Abuse Image Database
(ICAID). Created in 2001, it contains hundreds of thousands of images of
child sexual abuse submitted by member countries, thereby facilitating the
sharing of images and information to assist law enforcement agencies with
the identification of new victims.
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Interpol Databases as of December 2006

The INPOL wanted persons database currently contains about 190,000
circulations issued for the purpose of locating persons; 463,000 arrest
requests, including 446,000 expulsion orders/deportations of foreigners.

The property database includes approximately 10.3 million items that
are the subject of searches because of possible links to crimes. This total
number includes, among others, the following items: 186,000 passenger
cars; 36,000 trucks, including trailers; 107,000 mopeds, motorized bicy-
cles, and motorcycles; 823,000 bicycles; 4,241,000 identity documents,
drivers’ licenses, etc.; and 220,000 firearms.

(Source: Bundeskriminalamt [German Police] website www.bka.de.
Accessed November 7, 2007)

Public Safety and Terrorism

The growing possibility of terrorists launching attacks with biological or
chemical weapons is a particularly urgent concern. A dedicated bioterrorism
unit at the General Secretariat works to implement various projects with the
close cooperation of Interpol National Central Bureaus and regional offices.

Interpol has made available various resources to support member coun-
tries in their efforts to protect their citizens from terrorism, including bio-
terrorism, firearms and explosives, attacks against civil aviation, maritime
piracy, and weapons of mass destruction. Interpol collects stores, analyzes,
and exchanges information about suspected individuals and groups and
their activities. The organization also coordinates the circulation of alerts
and warnings on terrorists, dangerous criminals, and weapons threats to
police in member countries. A chief initiative in this area is the Fusion Task
Force, which was created in the aftermath of the September 11, 2001, attacks
in the United States.

In order to help member countries report terrorist activity, Interpol has
issued practical guidelines on the type of information required. Member
countries are also encouraged to report on other crimes that may be linked
to terrorism, such as suspicious financial transactions, weapons trafficking,
money laundering, falsified travel and identity documents, and seizures of
nuclear, chemical, and biological materials.

Drugs

Drugabuse and the problems associated with it continue to grow in most parts
of the world. The global abuse of drugs and the drug-trafficking situation is
becoming more complex, in part because of political and economic changes
around the world that have led to increasingly open borders between many

© 2008 by Taylor & Francis Group, LLC



258  An Introduction to Comparative Legal Models of Criminal Justice

countries. Drug trafficking is frequently linked to other serious crimes, such
as people smuggling, organized prostitution, and travel-document counter-
feiting. It is often cited as a means to finance the more violent and destructive
activities of criminal and terrorist organizations, because of the major cash
benefits derived from relatively minimal time and investment.

Interpol’s primary drug-control role is to identify new drug-trafficking
trends and criminal organizations operating at the international level and to
assist all national and international law enforcement bodies concerned with
countering the illicit production, trafficking, and abuse of cannabis, cocaine,
heroin, and synthetic drugs. The agency’s efforts include collecting and ana-
lyzing data obtained from member countries for strategic and tactical intel-
ligence reports and disseminating these reports to the concerned countries;
responding to and supporting international drug investigations; helping coor-
dinate drug investigations involving at least two member countries; organiz-
ing operational working meetings between two or more member countries
where Interpol has identified common links in cases being investigated in
these countries; and organizing regional or global conferences on specific
drug topics, the aims of which are to assess the extent of the particular drug
problem, exchange information on the latest investigative techniques, and
strengthen cooperation within law enforcement communities.

Interpol maintains close liaison with national law enforcement agencies
and with non-governmental organizations (NGOs) that have a counter-drug
mandate. Information gathered and assessed by these NGOs is valuable in
creating a more comprehensive assessment of drug trafficking and abuse
issues. The United Nations Office on Drugs and Crime not only has informa-
tion on drug trafficking and abuse studies, but also reports on other criminal
matters that have a global impact. The World Customs Organization has
information regarding the harmonization of customs controls and practices,
and it provides information on smuggling. Back issues of its magazine can be
accessed through the website in PDF format, www.wcoomd.org.

Criminal Organizations

Definitions of what constitutes organized crime vary widely from country
to country. Organized groups are typically involved in many different types
of criminal activity spanning several countries. These activities may include
trafficking in humans, weapons and drugs, armed robbery, counterfeiting
and money laundering. Interpol currently has projects targeting organized
crime in two areas of high activity: Eurasia (Project Millennium) and Asia
(Project AOC-Asian Organized Crime).
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Financial and High-tech Crimes

Interpol’s chief initiatives in the area of financial and high-tech crime focus
on payment (credit and debit) cards, money laundering, intellectual property
crime, currency counterfeiting, and new technologies.

Currency counterfeiting and money laundering have the potential to
destabilize national economies and threaten global security, as these activities
are sometimes used by terrorists and other dangerous criminals to finance
their activities or conceal their profits. Intellectual property crime is a seri-
ous financial concern for car manufacturers, luxury goods makers, media
firms, and drug companies. Most alarmingly, counterfeiting endangers pub-
lic health, especially in developing countries, where the World Health Orga-
nization estimates that more than 60% of pharmaceuticals are fake.

New technologies open up many possibilities for criminals to carry out
traditional financial crimes in new ways. One notable example is “phishing,”
whereby a criminal attempts to acquire through e-mail or instant messaging
sensitive information such as passwords or credit card details by pretending
to be a legitimate business representative. With this information, the criminal
can commit fraud and even money laundering. Interpol has stepped up its
efforts in this area, working with stakeholders such as pharmaceutical makers,
Internet service providers, software companies, central banks, and other rel-
evant bodies to devise solutions to thwart criminals and protect consumers.

Fugitive Investigative Services

Fugitives pose a serious threat to public safety worldwide. They are mobile
and opportunistic; they frequently finance their continued flight from the
law through further criminal activities, which may result in criminal charges
in more than one country. Fugitives also undermine the world’s criminal jus-
tice systems. They may have been charged with a violation of the law but have
not been arrested. They may have been released on bail and then fled to avoid
prosecution or, perhaps they have escaped from prison. When fugitives flee,
cases are not adjudicated, convicted criminals fail to meet their obligations,
and crime victims are denied justice.

Interpol’s activities in relation to international fugitives have been part of its
core business since the organization’s creation. Interpol circulates internation-
ally, at the request of member countries, electronic diffusions and notices con-
taining identification details and judicial information about wanted criminals.
The Interpol Red Notice has been recognized in a number of countries as having
the legal value to serve as a basis for provisional arrest. The persons concerned
are wanted by national jurisdictions or international criminal tribunals, where
appropriate, and the Red Notice is intended to help police identify or locate
these individuals with a view to their arrest and extradition. Interpol created the
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Fugitive Investigative Service to offer more proactive and systematic assistance
to member countries by providing investigative support to member countries in
ongoing international fugitive investigations with a view to locating and arrest-
ing wanted persons; coordinating and enhancing international cooperation in
the field of fugitive investigations; collecting and disseminating best practice
and expert knowledge; and conducting and coordinating relevant research and
serve as a global point of reference for fugitive-related information.

Interpol’s Other Areas of Crime

While not considered priority crime areas within the organization’s current
operational framework, other issues of concern for law enforcement in which
Interpol remains active include genocide, war crimes and crimes against
humanity, environmental crime, and law enforcement corruption. Interpol
supports member countries and ad hoc international criminal tribunals in
the location and apprehension of persons wanted for such crimes primarily
through the organization of working group meetings and conferences, publi-
cation of Red Notices, and provision of other investigative assistance.

Environmental crime is a serious and growing international problem,
with criminals violating national and international laws put in place to pro-
tect the environment. In the pursuit of financial gain, criminals are pollut-
ing the world’s natural resources and pushing commercially valuable wildlife
species closer to extinction, thereby significantly harming the biological
integrity of the planet.

With the goal of improving the quality of police forces and the services
they provide, Interpol works with law enforcement around the world to help
ensure that police officials, as civic leaders and role models, remain faithful
to the tenets of their profession. The organization has undertaken the task of
developing and implementing an anti-corruption strategy, with the objective
not only of raising awareness of the major issues, but also of enhancing law
enforcement’s ability and effectiveness to fight corruption within its ranks.

National Central Reference Points Network

In cyber-crime investigations, it is vital that police can swiftly seize digi-
tal data evidence while the majority of it is still intact, as well as cooperate
across borders when a cyber-attack involves multiple jurisdictions. Interpol
has established a designated network of investigators working in national
computer crime units, called National Central Reference Points (NCRPs),
to facilitate operational contact among member countries as quickly as pos-
sible. These contacts are available 24 hours a day, seven days a week, and are
able to receive or provide information and/or requests for assistance. The
NCRPs are essential prerequisites for the establishment of an early warning
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system. As of August 2007, 111 Interpol National Central Bureaus had des-
ignated NCRPs.

International Cyber-crime Conference

Interpol organizes an International Conference on Cyber-crime every two
years to provide a forum for the exchange of knowledge and expertise in
cyber-crime investigation. The conference, hosted by member countries’
police services, brings together experts from law enforcement, private indus-
try, and academia to present and discuss the latest technologies in the fight
against cyber-crime.

Europol

The European Police Office (Europol) in The Hague was established for the
purpose of improving cooperation between the European Union (EU) mem-
ber states with regard to the prevention and suppression of crime. Europol
is the European Union’s law enforcement organization that handles crimi-
nal intelligence. Another mission is to assist the law enforcement authori-
ties of member states in their fight against serious forms of organized crime.
Europol does not have any independent investigative or executive powers. All
25 EU member states are represented in Europol. The information exchange
between the individual member states is carried out through the National
Liaison Office in The Hague.

The establishment of Europol was agreed on in the Maastricht Treaty on
European Union in February 1992. Based in The Hague, Netherlands, Europol
started limited operations in January 1994 in the form of the Europol Drugs
Unit (EDU), fighting against drugs. Progressively, other important areas of
criminality were added. As of 1 January 2002, the mandate of Europol was
extended to deal with all serious forms of international crime as listed in
the annex to the Europol Convention. The Europol Convention was ratified
by all member states and came into force on 1 October 1998. Following a
number of legal acts related to the Convention, Europol commenced its full
activities on 1 July 1999.

Europol supports the law enforcement activities of the member states,
mainly against illicit drug trafficking, illicit immigration networks, ter-
rorism, forgery of money (counterfeiting of the euro) and other means of
payment, trafficking in human beings (including child pornography), illicit
vehicle trafficking, and money laundering. Other main priorities for Europol
include crimes against persons, financial crime, and cyber-crime. This
applies where an organized criminal structure is involved and two or more
member states are affected.
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Europol supports the EU in the following ways:

Facilitating the exchange of information, in accordance with national law,
between Europol liaison officers (ELOs); ELOs are seconded to Europol
by the member states as representatives of their national law enforce-
ment agencies.

Providing operational analysis in support of operations.

Generating strategic reports (e.g., threat assessments) and crime analysis
on the basis of information and intelligence supplied by member states
and third parties.

Providing expertise and technical support for investigations and opera-
tions carried out within the EU, under the supervision and the legal
responsibility of the member states concerned.

Europol is also active in promoting crime analysis and harmonization of
investigative techniques within the member states.

The Europol Computer System (TECS)

The Europol Convention states that Europol shall establish and maintain a
computerized system to allow the input, access, and analysis of data. The
Convention lays down a strict framework for human rights and data pro-
tection, control, supervision, and security. The Europol computer system
(TECS) has three principal components: an information system, an analysis
system, and an index system (Europol website http://www.europol.europa.eu
accessed on November 7, 2007).

International Association of Chiefs of Police

The International Association of Chiefs of Police is the world’s oldest and larg-
est nonprofit membership organization of police executives, with more than
20,000 members in more than 89 different countries. The IACP’s leadership
consists of the operating chief executives of international, federal, state, and
local agencies of all sizes. The organization characterizes itself as follows:

Founded in 1893, the association’s goals are to advance the science and art of
police services; to develop and disseminate improved administrative, technical
and operational practices and promote their use in police work; to foster police
cooperation and the exchange of information and experience among police
administrators throughout the world; to bring about recruitment and training
in the police profession of qualified persons; and to encourage adherence of all
police officers to high professional standards of performance and conduct.
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Since 1893, the International Association of Chiefs of Police has been serving
the needs of the law enforcement community. Throughout those past 100-plus
years, we have been launching historically acclaimed programs, conducting
ground-breaking research and providing exemplary programs and services to
our membership across the globe.

Professionally recognized programs such as the FBI Identification Division
and the Uniform Crime Records system can trace their origins back to the
IACP. In fact, the JACP has been instrumental in forwarding breakthrough
technologies and philosophies from the early years of our establishment to
now, as we approach the 21st century. From spearheading national use of fin-
gerprint identification to partnering in a consortium on community policing
to gathering top experts in criminal justice, the government and education for
summits on violence, homicide, and youth violence, IACP has realized our
responsibility to positively affect the goals of law enforcement. (IACP, 2007)

International Police Association

The International Police Association is an independent body made up of
members of the police service, whether on active duty or retired, and with-
out distinction as to rank, sex, race, language, or religion. Its purpose is to
create bonds of friendship and to promote international cooperation. The
Association was formed in 1950 because a police sergeant from Lincoln-
shire, England, Arthur Troop, wanted to create a channel for friendship
and international cooperation among police officers. It is the largest police
organization in the world with more than 300,000 members. National sec-
tions exist in 60 countries throughout the world.

It is committed to the principles set out in the Universal Declaration of
Human Rights as adopted by the United Nations in 1948. Its aims include the
development of cultural relations among its members, a broadening of their
general knowledge, and an exchange of professional experience; in addition,
it seeks to foster mutual help in the social sphere and to contribute, within
the limits of its possibilities, to peaceful coexistence between peoples and to
the preservation of world peace.

Membership of the International Police Association is open to serving
and retired policemen and women of all ages. Each member country (IPA
section) is permitted to apply its own criteria as to who can or cannot be
regarded as a police officer for the purpose of membership. Each section also
determines its own membership fees (www. ipa-iac.org. Accessed November
5,2007).
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United Nations Crime Prevention and
Criminal Justice Network

The United Nations Crime Prevention and Criminal Justice Programme Net-
work of Institutes consist of the United Nations Crime Prevention and Crim-
inal Justice Division and a number of interregional and regional institutes
around the world, as well as specialized centers. It was developed to assist the
international community in strengthening international cooperation in the
crucial areas of crime prevention and criminal justice. The Division serves
as the substantive secretariat of the Commission on Crime Prevention and
Criminal Justice, Economic and Social Council (ECOSOC), and the General
Assembly and the Congresses on the Prevention of Crime and Treatment of
Offenders. It is responsible for the overall coordination of the Network of
Institutes’ activities.

U.N. Commission on Crime Prevention and Criminal Justice

The 40-member U.N. Commission on Crime Prevention and Criminal Jus-
tice formulates international policies and recommends activities in the field
of crime control. It offers nations a forum for exchanging information and
settling on ways to fight crime on a global level. The Commission is a subsid-
iary body of the Economic and Social Council and formulates draft resolu-
tions for action by the Council. These resolutions eventually direct the work
of UNODC’s Crime Programme.

The Commission, which arose from a ministerial meeting held in Ver-
sailles in 1991, was preceded by a more technically focused Committee on
Crime Prevention and Control, formed in 1971 to replace an earlier expert
advisory committee and tackle a broadened scope of U.N. interest in crimi-
nal justice policy.

In 1997, UNODC was also tasked with the responsibility for crime pre-
vention, criminal justice, and criminal law reform. The office works with
member states to strengthen the rule of law, promote stable and viable crimi-
nal justice systems, and combat the growing threat of transnational orga-
nized crime through its Global Programme Against Corruption, Global
Programme Against Organized Crime, Global Programme Against Traffick-
ing in Human Beings, and its Terrorism Prevention Branch (TPB).

Priority areas mandated by the Council when it established the Commis-
sion in 1992 are international action to combat national and transnational
crime, including organized crime, economic crime, and money laundering;
promoting the role of criminal law in protecting the environment; crime pre-
vention in urban areas, including juvenile crime and violence; and improv-
ing the efficiency and fairness of criminal justice administration systems.

© 2008 by Taylor & Francis Group, LLC



International Criminal Justice Agencies and Associations 265

Aspects of these principal themes are selected for discussion at each annual
session of the Vienna-based Commission. The Commission formulates draft
resolutions for action by the Economic and Social Council. These resolutions
eventually direct the work of the Centre for International Crime Prevention.

International Centre for Criminal Law
Reform and Criminal Justice Policy

Founded in 1991, the Vancouver-based International Centre is a joint initia-
tive of the University of British Columbia, Simon Fraser University, and the
International Society for the Reform of Criminal Law, with contributions
from the government of Canada and the province of British Columbia. The
Centre is a component of the U.N. Crime Prevention and Criminal Justice
Programme. Through its activities, the Centre contributes to the priorities
of Canada and the United Nations in the field of criminal law and criminal
justice. The International Centre’s mission is to improve the quality of justice
through reform of criminal law, policy, and practice. The Centre promotes
democratic principles, the rule of law, and respect for human rights in crimi-
nal law and the administration of criminal justice, domestically, regionally,
and globally. The primary role of the Centre is to provide advice, informa-
tion, research, and proposals for policy development and legislation. Since
information and knowledge are primary, the Centre is actively involved in
education and training. Where appropriate, the Centre also provides techni-
cal assistance to governments and other agencies.

The International Centre is a not-for-profit organization. It relies upon
financial support from foundations, academic institutions, governments,
and individual donations. The Programme, as it now exists, was created in
1991 by U.N. General Resolution 46/152. The new political will that found
an expression in that resolution is being translated into action by creating
the essential mechanisms for practical collaboration against common prob-
lems; providing a framework for inter-state cooperation and coordination to
respond to the serious new forms and transnational aspects and dimensions
of crime; establishing information exchanges concerning the implementation
and effectiveness of the U.N. norms and standards in crime prevention and
criminal justice; and providing means of assistance, particularly to develop-
ing countries, for more effective crime prevention and more humane justice.

The Centre issues two valuable publications for law enforcement agen-
cies. The Criminal Justice Assessment Toolkit from the U.N. Office on
Drugs and Crime is a practical guide intended for use by those charged
with the assessment of criminal justice systems and the implementation of
criminal justice reform. The Handbook on Restorative Justice Programmes
is one of a series of practical tools developed by the U.N. Office on Drugs
and Crime to support countries in the implementation of the rule of law
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and the development of criminal justice reform. It introduces the reader
to restorative justice programs and processes (http://www. www.icclr.law.
ubc.ca. Accessed November 5, 2007).

Criminal Justice Reform Unit

The Criminal Justice Reform Unit (CJRU) is part of the UNODC Rule of
Law Section in the Division for Operations’ Human Security Branch. The
CJRU contributes toward the mandate of UNODC by assisting developing
countries, countries emerging from conflict, and countries with economies
in transition in building the capacity of their justice systems to operate more
effectively within the framework of the rule of law and with particular atten-
tion to vulnerable groups, such as women and children (General Assembly
Resolution, 59/159 of 3 February 2005). The CJRU oversees project devel-
opment and provides substantive support for project implementation in the
general area of justice reform, including juvenile justice, penal reform, restor-
ative justice, alternatives to imprisonment, victim support, and monitoring
and civilian oversight of criminal justice performance.

Criminal justice reform is at the heart of the mandate of the United
Nations. Successive U.N. crime congresses, the first U.N. Congress on the
Prevention of Crime and the Treatment of Offenders having been held in
Geneva in 1955, have explored ways in which criminal justice systems can
operate both more effectively and more humanely. The most recent crime
congresses, held in Vienna in 2000 and in Bangkok in 2005, have continued
to strengthen the role of the United Nations in the area of criminal jus-
tice reform. The Vienna Declaration and its Plans of Action, in particular,
highlighted the importance of criminal justice reform. The Commission on
Crime Prevention and Criminal Justice has in successive sessions contin-
ued to underscore the importance of effective global responses in the area
of criminal justice reform. The mandate to assist states in building fair and
effective criminal justice systems is also contained in resolutions by the main
policy-making organs of the United Nations: the General Assembly and the
Economic and Social Council.

The CJRU works on the implementation and operationalization of the
United Nations Standards and Norms in Crime Prevention and Criminal
Justice. These include the Code of Conduct for Law Enforcement Officials
(GA Resolution 34/169), United Nations Rules for the Protection of Juve-
niles Deprived of Their Liberty (GA resolution 45/113), Basic Principles on
the Independence of the Judiciary (ECOSOC Resolution 1989/60), United
Nations Standard Minimum Rules for the Administration of Juvenile Jus-
tice (GA resolution 40/33), United Nations Standard Minimum Rules for the
Treatment of Prisoners (ECOSOC resolution 1984/47), United Nations Stan-
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dard Minimum Rules for Non-Custodial Measures (GA resolution 45/110),
the Basic Principles of Justice for Victims of Crime and Abuse of Power
(ECOSOC 1989/57), and the Guidelines on justice in matters involving child
victims and witnesses of crime (http://www.unodc.org/unodc/en/criminal
justice.html. Accessed November 6, 2007).

Office for Drug Control and Crime Prevention

The United Nations International Drug Control Programme (UNDCP) was
established in 1991. In October 2002, UNDCP was renamed the United
Nations Office on Drugs and Crime (UNODC), which also administers the
Fund of UNDCP. UNODC works to educate the world about the dangers of
drug abuse and to strengthen international action against drug production,
trafficking, and drug-related crime through alternative development proj-
ects, illicit crop monitoring, and anti-money-laundering programs. UNODC
also provides accurate statistics through the Global Assessment Programme
(GAP) and helps to draft legislation and train judicial officials as part of its
Legal Advisory Programme.

Globalization has created an environment where illicit drugs, crime, and
terrorism can flow easily across borders. The welfare gains to be had from
open trade and flow of public goods are, however, offset by the globalization
of threats to human security. UNODC interventions are therefore designed to
assist member states in their struggle against illicit drugs, crime, and terror-
ism. In the Millennium Declaration, member states also resolved to intensify
efforts to fight transnational crime in all its dimensions, to redouble efforts to
implement the commitment to counter the world drug problem, and to take
concerted action against international terrorism.

The three key parts of the UNODC work program are:

Research and analytical work to increase knowledge and understanding
of drugs and crime issues and expand the evidence base for policy and
operational decisions.

Normative work to assist states in the ratification and implementation of
the international treaties, the development of domestic legislation on
drugs, crime and terrorism, and the provision of secretariat and sub-
stantive services to the treaty-based and governing bodies.

Field-based technical cooperation projects to enhance the capacity of mem-
ber states to counteract illicit drugs, crime and terrorism. (http:/www.
odccp.org/crime_cicp_sitemap.html. Accessed on November 5, 2007)
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Institutes of the U.N. Crime Prevention and
Criminal Justice Programme Network

The U.N. Crime Prevention and Criminal Justice Programme Network
consists of the United Nations Office on Drugs and Crime and a number of
interregional and regional institutes around the world, as well as specialized
centers. The network has been developed to assist the international commu-
nity in strengthening cooperation in the crucial area of crime prevention
and criminal justice. Its components provide a variety of services, including
exchange of information, research, training and public education. The net-
work includes the following agencies:

PNI: United Nations Crime Prevention and Criminal Justice Programme
Network Institutes

UNICRI: United Nations Interregional Crime and Justice Research Insti-
tutes; Turin, Italy

UNAFEI: United Nations Asia and Far East Institute for the Prevention of
Crime and the Treatment of Offenders; Tokyo, Japan

ILANUD: United Nations Latin American Institute for the Prevention of
Crime and the Treatment of Offenders; San José, Costa Rica

HEUNI: European Institute for Crime Prevention and Control, affiliated
with the United Nations; Helsinki, Finland

UNAFRI: United Nations African Institute for the Prevention of Crime and
the Treatment of Offenders; Kampala, Uganda

NAUSS: Naif Arab University for Security Sciences; Riyadh, Saudi Arabia
AIC: Australian Institute of Criminology; Canberra, Australia

ICCLR and CJP: International Centre for Criminal Law Reform and Crimi-
nal Justice Policy; Vancouver, Canada

ISISC: International Institute of Higher Studies in Criminal Sciences; Sir-
acusa, Italy

NIJ: National Institute of Justice; Washington, D.C., USA

Raoul Wallenberg Institute of Human Rights and Humanitarian Law;
Lund, Sweden

ISPAC: International Scientific and Professional Advisory Council of the
United Nations Crime Prevention and Criminal Justice Programme; Milan,
Italy

ICPC: International Centre for the Prevention of Crime; Montreal, Canada
KICJP: Korean Institute of Criminal Justice Policy; Seoul, Korea

ISS: Institute for Security Studies; Pretoria, South Africa

© 2008 by Taylor & Francis Group, LLC



International Criminal Justice Agencies and Associations 269

Commission on Narcotic Drugs

The Commission on Narcotic Drugs was established in 1946 by the Economic
and Social Council of the United Nations. It is the central policy-making
body within the U.N. system for dealing with all drug-related matters. The
Commission analyzes the world drug abuse situation and develops proposals
to strengthen international drug control.

U.N. Terrorism Prevention Branch

While the TPB is part of the UNODC, it operates as an independent
agency. In 2002, the General Assembly approved an expanded program
of activities for the TPB. The expanded program focuses on the provision
of assistance to states, upon request, in the legal and related aspects of
counterterrorism, especially for ratifying and implementing the universal
legal instruments against terrorism, and for strengthening the capacity
of the national criminal justice systems to apply the provisions of these
instruments in compliance with the principles of rule of law. In addition,
the TPB’s program of work entails the provision of substantive input on
related counterterrorism issues to intergovernmental bodies, especially
the Crime Commission, the Economic and Social Council, the General
Assembly and the United Nations Congress on Crime Prevention and
Criminal Justice. The TPB also provides specialized input on relevant
counterterrorism issues for the United Nations Secretariat in wide initia-
tives and coordinates its activities with other entities and organizations.
Appendix C of this book contains excerpts of the U.N. General Assembly’s
Resolution on Counter Terrorism.

International Narcotics Control Board

The International Narcotics Control Board (INCB) is the independent and
quasi-judicial control body for the implementation of the United Nations
drug conventions. It was established in 1968 by the Single Convention on
Narcotic Drugs of 1961. INCB is independent of governments as well as of
the United Nations; its 13 members serve in their personal capacity.

Transnational Organized Crime

On 15 November 2000, the General Assembly adopted the first U.N. treaty
against transnational organized crime (Resolution 55/25). It is the main
international instrument in the fight against transnational organized crime.
It opened for signature by member states at a high-level political conference
convened for that purpose in Palermo, Italy, on 12-15 December 2000 and
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entered into force on 29 September 2003. The Convention is further supple-
mented by three Protocols, which target specific areas and manifestations of
organized crime: the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children; the Protocol against the Smug-
gling of Migrants by Land, Sea and Air; and the Protocol against the Illicit
Manufacturing of and Trafficking in Firearms, their Parts and Components
and Ammunition. Countries must become parties to the Convention itself
before they can become parties to any of the Protocols.

The Convention represented a major step forward in the fight against
transnational organized crime and signifies recognition by member states
of the seriousness of the problems posed by it, as well as the need to fos-
ter and enhance close international cooperation in order to tackle those
problems. States that ratify this instrument commit themselves to taking
a series of measures against transnational organized crime, including the
creation of domestic criminal offenses (participation in an organized crimi-
nal group, money laundering, corruption, and obstruction of justice); the
adoption of new and sweeping frameworks for extradition, mutual legal
assistance, and law enforcement cooperation; and the promotion of training
and technical assistance for building or upgrading the necessary capacity of
national authorities (http://www.odccp.org/palermo. Accessed on Novem-
ber 6, 2007).

Trafficking in Humans

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, espe-
cially Women and Children was adopted as part of General Assembly Res-
olution 55/25. It entered into force on 25 December 2003. A summary of
this protocol follows this section. It is the first global legally binding instru-
ment with an agreed definition on trafficking in persons. The intention
behind this definition is to facilitate convergence in national approaches
with regard to the establishment of domestic criminal offenses that would
support efficient international cooperation in investigating and prosecut-
ing cases of trafficking in persons. An additional objective of the Protocol
is to protect and assist the victims of trafficking with full respect for their
human rights.

The Protocol against the Smuggling of Migrants by Land, Sea and
Air, adopted as part of General Assembly Resolution 55/25, entered into force
on 28 January 2004. It deals with the growing problem of organized criminal
groups who smuggle migrants, often at high risk to the migrants and at great
profit for the offenders. A major achievement of the Protocol is that, for the
first time in a global international instrument, a definition of smuggling of
migrants was developed and agreed upon. The Protocol aims at preventing
and combating the smuggling of migrants, as well as promoting cooperation
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among states parties, while protecting the rights of smuggled migrants and
preventing the worst forms of their exploitation, which often characterize the
smuggling process.

Differences between Trafficking and Smuggling

There are three important differences:

Consent: The smuggling of migrants, while often undertaken in danger-
ous or degrading conditions, involves migrants who have consented to the
smuggling. Trafficking victims, on the other hand, have either never con-
sented or, if they initially consented, that consent has been rendered mean-
ingless by the coercive, deceptive or abusive actions of the traffickers.

Exploitation: Smuggling ends with the migrants’ arrival at their desti-
nation, whereas trafficking involves the ongoing exploitation of the victim.
From a practical standpoint, victims of trafficking also tend to be affected
more severely and to be in greater need of protection from revictimiza-
tion and other forms of further abuse than are smuggled migrants.

Transnationality: Smuggling is always transnational, whereas traf-
ficking may not be. Trafficking can occur regardless of whether victims
are taken to another state or only moved from one place to another within
the same state.

United Nations Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children

Articles 1, 2, and 4 of this Protocol set out the relationship between the Pro-
tocol and its parent instrument, the U.N. Convention against Transnational
Organized Crime, the basic purpose of the Protocol, and its scope of appli-
cation. The Protocol is not a stand-alone instrument. It must be read and
applied together with the parent Convention, and each country is required to
become a party to the Convention in order to become party to the Protocol.
Protocol offenses are deemed to be Convention offenses for the purposes of
extradition and other forms of cooperation, and most of the provisions must
be read together.

The Convention has general powers for dealing with transnational orga-
nized crime, while each Protocol has additional provisions that supplement
those of the Convention and that focus on the specific subject matter of the
Protocol. This is an important asset for national legislators, prosecutors, and
law enforcement agencies because of the complexity of major criminal orga-
nizations and the diverse range of crimes in which they engage: the combi-
nation of the Convention and one or more Protocols makes it possible for
countries to attack trafficking in the broader context of organized criminal
groups and not just as one distinct area of criminal activity.
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The application of the Protocol is governed by the same rules as is the
application of the Convention: between states parties, both instruments
apply in any case involving the investigation or prosecution of an offense that
is suspected of being “transnational in nature” and involving an “organized
criminal group,” as defined in the Convention. These conditions govern
international cooperation between parties but not the domestic law adopted
pursuant to the Convention and its Protocols. Domestic law should apply
regardless of whether trafficking or other illicit activities involve transna-
tional organized crime, so that prosecutors do not need to prove these ele-
ments in domestic courts: trafficking in human beings is a crime whether it
crosses national borders or not and regardless of whether it can be linked to
organized crime.

The basic purpose of the Protocol is to prevent and combat trafficking, to
protect and assist victims, and to promote international cooperation. Victims
and witnesses are also dealt with in the parent Convention, but the protec-
tion of, and assistance to, victims is specified as a core purpose of the Protocol
in recognition of the acute needs of trafficking victims and the importance
of victim assistance, both as an end in itself and as a means to support the
investigation and prosecution of trafficking crimes.

“Trafficking in persons” is defined in Article 2 of the Protocol, the first
time that the international community has developed and agreed to a defini-
tion. Essentially, trafficking consists of actions in which offenders gain con-
trol of victims by coercive or deceptive means or by exploiting relationships,
like those between parents and children, in which one party has relatively
little power or influence and is therefore vulnerable to trafficking.

Once initial control is gained, victims are moved to a place where there
is a market for their services and where they often lack language skills and
other basic knowledge that would enable them to seek help. Destinations are
commonly in foreign countries, but that is not always the case; international
borders do not have to be crossed. Upon arrival at their destination, victims
are forced to work in difficult, dangerous, and usually unpleasant occupa-
tions, such as prostitution, the production of child pornography, or general
labor, in order to earn profits for the traffickers. Like other smuggled or traf-
ficked commodities, victims are sometimes simply sold by one criminal
group to another, but unlike other commodities, they can be made to work
for long periods after arrival at their final destination, generating far greater
profits for traffickers at all stages of the process.

Article 3, paragraph (a) of the Protocol defines trafficking as follows:

“Trafficking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the abuse of power
or of a position of vulnerability or of the giving or receiving of payments or
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benefits to achieve the consent of a person having control over another person,
for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery, servitude or
the removal of organs.

Several significant issues were resolved in developing this definition and other
Protocol provisions. The broad range of forms taken by modern trafficking
was difficult to cover in a single provision, particularly with the degree of clar-
ity needed to form the basis of criminal laws adopted by national legislatures.
The definition, criminalization requirements, and other elements of both the
Convention and its Protocols, therefore, set only minimum standards, which
countries can exceed or supplement in accordance with their needs. The defi-
nition uses language such as “at a minimum” to express this principle, and
Article 34, paragraph (3) of the Convention expressly authorizes measures
that are “more strict or severe” than those required by the instruments.

The role of victim consent was also a difficult issue. On one hand, negoti-
ators were aware that victims often consent to their initial recruitment based
on deception or misinformation about where they will be taken and what
will happen when they arrive. The reality is that any initial consent is usually
rendered meaningless, if not by the initial deception, then by the use of force
or other coercive or abusive conduct on the part of traffickers.

On the other hand, requiring countries to make the consent of victims
completely irrelevant could exclude valid defenses and raise constitutional
or other problems in many countries. The solution was to specify that, while
consent may initially be raised by accused traffickers, consent to initial
recruitment is not the same as consent to the entire course of trafficking, and
any alleged consent to exploitation must be deemed irrelevant if any of the
means of trafficking listed in the definition have occurred (i.e., the threat or
use of force, coercion, abduction, fraud, deception, the abuse of power or a
position of vulnerability, or of the giving or receiving of payments or benefits
to achieve the consent of a person such as a parent).

A third issue was whether the Protocol should focus on women and
children, who are the most common victims of trafficking, or extend to all
persons. Negotiators referred this question back to the General Assembly,
which expanded the original mandate to include trafficking in all “persons”
regardless of age or gender (GA/RES/54/126), and the Protocol was finalized
on that basis.

In addition to taking action against traffickers, the Protocol in Part II
requires states that ratify it to take some steps to protect and assist victims of
trafficking. These supplement the more general provisions of the parent Con-
vention for the protection of victims and witnesses, recognizing that victims
of trafficking are often in greater danger and in greater need of assistance
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and support, particularly if repatriated to their countries of origin. Under the
Protocol, trafficking victims would be entitled to some degree of confiden-
tiality, information about legal proceedings involving traffickers, and assis-
tance in making representations in such proceedings at an appropriate stage.
Under both instruments, countries must also endeavor to provide for the
basic safety and security of victims, and the Protocol requires that victims be
afforded “the possibility of obtaining compensation for damage suffered.”

The Protocol also calls for further social assistance to victims in areas
such as counseling, housing, education, and health care needs, although
these are not obligatory. The obligations of states regarding victims fall upon
whichever state the victim is in at a given time.

The legal status of trafficked persons and whether they would eventu-
ally be returned to their countries of origin was also the subject of extensive
negotiations. Generally, the developed countries to which persons are often
trafficked take the position that there should not be a legal right to remain
in their countries as this would provide an incentive both for trafficking and
illegal migration. Countries whose nationals were more likely to be trafficked
sought as much protection and legal status for trafficked persons as possible.

The agreed-upon provision (Art. 8) requires countries to “facilitate and
accept” the return of victims who are their nationals or who had legal resi-
dency rights when they were trafficked into the destination country, and then
incorporates a series of safeguards to protect victims. Repatriation should be
voluntary, if possible, and must take into consideration the safety of the vic-
tim and the status of any ongoing legal proceedings. This also helps to ensure
the viability of prosecutions by reducing the likelihood that witnesses will
be repatriated before they can testify. A further safeguard provision (Art. 14)
protects other fundamental interests, including those of trafficking victims
who are also asylum seekers, and the principle of nondiscrimination.

Under Part III (Prevention, cooperation and other measures; Articles
9-13), law enforcement agencies of countries that ratify the Protocol are
required to cooperate in such things as the identification of offenders and
trafficked persons, sharing information about the methods of offenders, and
the training of investigators, law enforcement, and victim support person-
nel (Art. 10). Countries are also required to implement security and bor-
der controls to detect and prevent trafficking (Arts. 11-13). These measures
include strengthening their own border controls, imposing requirements on
commercial carriers to check passports and visas, setting standards for the
technical quality of passports and other travel documents, protecting the
production and issuance of travel documents from fraud and corruption,
and ensuring the expeditious cooperation of security personnel in establish-
ing the validity of their own documents on request.

These precautions are equally important for the prevention of trafficking
in persons and the smuggling of migrants, and identical requirements have
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been included in both Protocols, a fact that may also make joint implementa-
tion easier for countries that wish to do so. Joint implementation may also
have advantages for law enforcement and prosecution agencies, which would
be able to deal with cases initially as migrant smuggling until the added ele-
ments of improper recruitment and exploitation necessary to build a traffick-
ing case can be established.

Social methods of prevention, such as research, advertising, and social
or economic support, are also provided for. The specific provisions of the
Protocol (Art. 9) should be read in conjunction with the parallel provisions
of the Convention (Art. 31), which contains additional language dealing
with the alleviation of social conditions and the need for public informa-
tion campaigns. These are particularly important with respect to trafficking,
where the willingness—and in some cases desperation—of potential victims
to relocate, and their ignorance of trafficking and the true conditions in the
destinations to which they are trafficked, have been identified as major con-
tributing factors. In addition to general social prevention measures, the Pro-
tocol also calls for measures to prevent revictimization, where victims who
are returned to their countries of origin are simply trafficked out again.

Trafficking in Firearms

The Protocol against the Illicit Manufacturing of and Trafficking in Fire-
arms, their Parts and Components and Ammunition was adopted by Gen-
eral Assembly Resolution 55/255 of 31 May 2001. It entered into force on 3
July 2005. The objective of the Protocol, which is the first legally binding
instrument on small arms that has been adopted at the global level, is to
promote, facilitate, and strengthen cooperation among states parties in order
to prevent, combat, and eradicate the illicit manufacturing of and traffick-
ing in firearms, their parts and components, and ammunition. By ratifying
the Protocol, states make a commitment to adopt a series of crime-control
measures and implement in their domestic legal order three sets of norma-
tive provisions. The first one relates to the establishment of criminal offenses
related to illegal manufacturing of, and trafficking in, firearms on the basis of
the Protocol requirements and definitions; the second to a system of govern-
ment authorizations or licensing intending to ensure legitimate manufactur-
ing of, and trafficking in, firearms; and the third to the marking and tracing
of firearms.

International Police Executive Symposium

The International Police Executive Symposium (IPES) brings police research-
ers and practitioners together to facilitate cross-cultural, international, and
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interdisciplinary exchanges for the enrichment of the policing profession. It
encourages discussions and writing on challenging topics of contemporary
importance through an array of initiatives including conferences and publi-
cations. Founded in 1994 by Dilip K. Das, the IPES is funded by the benefac-
tion of institutional supporters and sponsors that host IPES events around
the world.

The International Police Executive Symposium’s major annual initiative
is a four-day meeting on specific issues relevant to the policing profession.
Past meeting themes have covered a broad range of topics from police educa-
tion to corruption. Meetings are organized by the IPES in conjunction with
sponsoring organizations in a host country. To date, meetings have been held
in North America, Europe, and Asia.

The IPES’s annual meetings bring together ministers of interior and jus-
tice, police commissioners and chiefs, scholars representing world-renowned
institutions, and many more of the criminal justice elite from more than
60 countries throughout the world. The meetings facilitate interaction and
the exchange of ideas and opinions on all aspects of policing. The agenda
is structured to encourage dialogue in both formal and informal settings.
Meeting participants are requested to present papers discussing the meet-
ing’s theme from the perspective of each presenter’s country. Compilations of

Photo 12-1. IPES workshop on trafficking in humans, held in Canada in 2004.
Photo by Cliff Roberson
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selected papers from each meeting have been published or are in preparation
for publication.

IPES advocates, promotes, and propagates the idea that policing is one
of the most basic and essential avenues for improving the quality of life in
all nations, rich and poor, modern and traditional, large and small, peaceful
and strife-ridden. IPES actively works to drive home to all its office bear-
ers, supporters, and admirers that, in order to reach its full potential as an
instrument of service to humanity, policing must be fully and enthusiasti-
cally open to collaboration between research and practice, global exchanges
among the police of all nations in the world, UNIVERSAL dissemination
and sharing of best practices, and generating thinking police leaders and
followers, reflecting and writing on the issues challenging to the profession
(http://www.ipes. Accessed November 7, 2007).

International Policy Institute for Counter-Terrorism

Founded in 1996, the International Policy Institute for Counter-Terrorism
(ICT) is an academic institute facilitating international cooperation in the
global struggle against terrorism. ICT is an independent think tank provid-
ing expertise in terrorism, counterterrorism, homeland security, threat vul-
nerability and risk assessment, intelligence analysis, and national security
and defense policy.

ICT also serves as a joint forum for international policymakers and
scholars to share information and expertise through research papers, situa-
tion reports, and academic publications for worldwide distribution. A num-
ber of international seminars, workshops, and conferences are organized
monthly by ICT to discuss and educate on global and regional issues of secu-
rity, defense, and public policy making in order to facilitate the exchange of
perspectives, information, and proposals for policy action. ICT administers
the largest public-domain research database on the Internet encompassing
global terrorist attacks, terrorist organizations, and activists, in addition to
statistical reports.

ICT draws upon a comprehensive and international network of individu-
als and organizations with unique expertise on terrorism and counterter-
rorism research, public policy analysis, and education dispersed all over the
world, including the United States, the European Union, and Israel, among
others. An acclaimed management and research staff at ICT spearheads the
Institute’s efforts to coordinate the struggle against global terrorism and leads
a worldwide team of affiliates and academic partners working to encourage
cooperation among experts and disseminate innovative ideas for policymak-
ers in the fight against terrorism.
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ICT is a nonprofit organization located at the Interdisciplinary Center
(IDC), Herzliya, Israel, which relies exclusively on private donations and rev-
enue from events, projects, and programs. One of ICT’s first initiatives was to
develop an objective definition for “terrorism” as “the deliberate use of vio-
lence aimed against civilians in order to achieve political ends.” According
to ICT, terrorism is becoming an increasingly international and multidisci-
plinary activity, carried out by networks rather than classic organizations. In
order to counter such terrorism, security agencies must adapt themselves to
operate at least as efficiently as the terrorists themselves.

Just as the terrorists have formed networks, so must counterterrorists
learn to network between like-minded organizations and individuals. The
ICT was designed to meet this challenge. While its activities are academic in
nature, the participating institutes are all involved in recommending policy
for their respective countries while serving as a model for cooperation with
international agencies. This is primarily done with the organization and
promotion of conferences and information exchange. Noteworthy examples
include the conference on “International Terrorist Threats to the Olympic
Games,” in addition to the publication of an ICTAC newsletter for members’
updates (http://www.ict.org. Accessed November 8, 2007).

Organization of American States

The Organization of American States (OAS), though not solely a law enforce-
ment agency, brings together the nations of the Western Hemisphere to
strengthen cooperation on democratic values, defend common interests,
and debate the major issues facing the region and the world. The OAS is the
region’s principal multilateral forum for strengthening democracy, promot-
ing human rights, and confronting shared problems such as poverty, ter-
rorism, illegal drugs, and corruption. It plays a leading role in carrying out
mandates established by the hemisphere’s leaders through the Summits of
the Americas.

With four official languages—English, Spanish, Portuguese, and French—
the OAS reflects the diversity of the hemisphere’s peoples and cultures. It is
made up of 35 member states: the independent nations of North, Central, and
South America, and the Caribbean. The government of Cuba, a member state,
has been suspended from participation since 1962; thus only 34 countries par-
ticipate actively. Nations from other parts of the world participate as perma-
nent observers, which allows them to follow closely the issues that are critical
to the Americas. The member countries set major policies and goals through
the General Assembly, which gathers the hemisphere’s ministers of foreign
affairs once a year in regular session. Ongoing actions are guided by the Per-
manent Council, made up of ambassadors appointed by the member states.
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The OAS, through its Department of International Legal Affairs, plays
a central role in the harmonization and codification of private international
law in the Western Hemisphere. The principal component of this work is
the Inter-American Specialized Conferences on Private International Law,
which the OAS hosts approximately every four to six years. Known by their
acronym in Spanish as CIDIP, these conferences have produced 26 widely
enacted international instruments (including conventions, protocols, uni-
form documents, and model laws), which shape the inter-American pri-
vate law framework (http://www.oas.org/key_issues/eng/Keylssue_Detail.
asp?kis_sec=20. Accessed November 8, 2007).

Child Wise

Child Wise is an Australian charity dedicated to protecting children every-
where. Child Wise is unique. It is the only Australian-based organization
working exclusively to prevent the sexual abuse and exploitation of children
in Australia, Asia, and the Pacific. Child Wise combines direct support,
advocacy, community education, research, program implementation, and
training, to provide an innovative, highly specialized, and enduring service
to communities in Australia and overseas.

Child Wise works to end the sexual exploitation of children by pro-
viding direct assistance and support to individuals and community and
through programs that seek to raise awareness about child abuse, provide
professional and community training, and build the capacity of individu-
als, organizations, and communities to combat child abuse (http://childwise.
net/our-work.php. Accessed November 8, 2007).

Summary

There are many international associations involved in criminal justice.

Interpol attempts to facilitate international police cooperation.

Interpol is not involved itself in political, military, religious, or racial char-
acter issues in nations.

Interpol’s core functions are secure global communication services, oper-
ational data services and databases for police, operational police sup-
port services, and training and development.

The International Association of Chiefs of Police is the world’s oldest and
largest membership organization of police executives.

The IACP was founded in 1893.

The International Police Association was founded in 1950 to create bonds
of friendship and to promote international cooperation.
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The United Nations has a wide assortment of programs and agencies
involved in international criminal justice issues.

Questions in Review

1. Why are international law enforcement agencies important?

2. What is the purpose of Interpol?

3. Should the United Nations take a more active role in criminal jus-
tice? Justify.

4. Why is there an increased emphasis on trafficking in humans?

5. What are the primary functions of the International Association of
Chiefs of Police?
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APPENDIX A: ICC
Arrest Warrant for
Thomas Lubanga Dyilo

Original: French ~ No.: ICC-01/04-01/06

Date: 10 February 2006

PRE-TRIAL CHAMBERI

Before: Judge Claude Jorda, Presiding Judge
Judge Akua Kuenyehia
Judge Sylvia Steiner

Registrar: Mr Bruno Cathala

SITUATION IN THE DEMOCRATIC REPUBLIC OF THE CONGO
IN THE CASE OF
THE PROSECUTOR v. THOMAS LUBANGA DYILO
Under seal
WARRANT OF ARREST

PRE-TRIAL CHAMBER I of the International Criminal Court (“the
Court”);

HAVING EXAMINED the Prosecution’s Application for a warrant of
arrest for Mr Thomas Lubanga Dyilo filed on /3 January 2006;

HAVING EXAMINED the evidence and other information submitted
by the Prosecution:

NOTING articles /9 (/) and 58 (/) of the Rome Statute;

HAVING FOUND that, on the basis of the evidence and information
provided by the Prosecution, the case against Mr Thomas Lubanga Dyilo
falls within the jurisdiction of the Court and is admissible;

HAVING FOUND that there are reasonable grounds to believe that a
protracted armed conflict took place in Ituri from July 2002 until the end of
2003 at least;

HAVING FOUND that there are reasonable grounds to believe that from
July 2002 to December 2003 members of the FPLC carried out repeated acts
of enlistment into the FPLC of children under the age of fifteen who were
trained in the FPLC training camps of Bule, Centrale, Mandro, Rwampara,
Bogoro, Sota and Irumu;
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HAVING FOUND that there are reasonable grounds to believe that from
July 2002 to December 2003 members of the FPLC carried out repeated acts
of conscription into the FPLC of children under the age of fifteen who were
trained in the FPLC training camps of Bule, Centrale, Mandro, Rwampara,
Bogoro, Sota and Irumu;

HAVING FOUND that there are reasonable grounds to believe that,
during the relevant period, members of the FPLC repeatedly used children
under the age of fifteen to participate actively in hostilities in Libi and Mbau
in October 2002, in Largu at the beginning of 2003, in Lipri and Bogoro in
February and March 2003, in Bunia in May 2003 and in Djugu and Mong-
walu in June 2003;

HAVING FOUND that there are reasonable grounds to believe that the
alleged UPC/FPLC:s policy/practice of enlisting into the FPLC, conscripting
into the FPLC and using to participate actively in hostilities children under
the age of fifteen was implemented in the context of and in association with
the ongoing conflict in Ituri;

HAVING FOUND that there are also reasonable grounds to believe that
Mr Thomas Lubanga Dyilo has been President of the UPC since its founda-
tion on /5 September 2000, that in early or mid-September 2002 Mr Thomas
Lubanga Dyilo founded the FPLC as the military wing of the UPC and that
he immediately became its Commander-in-Chief and remained in that posi-
tion until the end of 2003 at least;

HAVING FOUND that there are reasonable grounds to believe that Mr
Thomas Lubanga Dyilo (i) exercised defacto authority which corresponded
to his positions as President of the UPC and Commander-in-Chief of the
FPLC, (ii) that he had ultimate control over the adoption and implementa-
tion of the policies/practices of the

UPC/FPLC - a hierarchically organised armed group - between July 2002
and December 2003, including the enlistment into the FPLC, the conscrip-
tion into the FPLC and the use to participate actively in hostilities of children
under the age of fifteen, and (iii) that he was aware of his unique role within
the UPC/FPLC and actively used that role;

HAVING FOUND that for the above reasons there are reasonable
grounds to believe that Mr Thomas Lubanga Dyilo is criminally responsible
under article 25 (3) (a) of the Statute for:

(i) the war crime of enlisting children under the age of fifteen punish-
able under article 8 (2) (b) (xxvi) or article 8 (2) (e) (vii) of the Statute;

(ii) the war crime of conscription of children under the age of fifteen
punishable under article 8 (2) (b) (xxvi) or article 8 (2) (e) (vii) of the Statute;
and

(iii) the war crime of using children under the age of fifteen to participate
actively in hostilities punishable under article 8 (2) (b) (xxvi) or article 8 (2)
(e) (vii) of the Statute;
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HAVING FOUND that, under article 58 (/) (b) of the Statute, the arrest
of Mr Thomas Lubanga Dyilo appears necessary at this stage to ensure his
appearance at trial and to ensure that he does not obstruct or endanger the
investigation or the court proceedings;

FOR THESE REASONS,

HEREBY ISSUES:

A WARRANT OF ARREST for Mr THOMAS LUBANGA DYILO; a
male whose photographs are annexed; who is believed to be a national of
the Democratic Republic of the Congo; born on 29 December 1960 in Djiba,
Utcha Sector, Djugu Territory, Ituri District, Orientale Province, Dem-
ocratic Republic of the Congo; son of Mr Mathias Njabu and Ms Rosalie
Nyango; married to a Ms Matckosi and father of six children; who is the
alleged founder of the UPC and the FPLC, the alleged former Commander-
in-Chief of the FPLC and the alleged current President of the UPC; and who
was last known to be detained in the Centre Pénitentiaire et de Rééducation
de Kinshasa.

Done in both English and French, the French version being
authoritative.

M. Ie juge Claude Jorda
Juge président

Mme la juge Akua Kuenyehia Mme la juge Sylvia Steiner

Dated this Friday 10 February 2006 At The Hague
The Netherlands
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International Criminal Court

Pre-Trial Chamber I

Situation ~Democratic ~Republic of Congo, case number
ICC-01/04-01/06

First appearance hearing in open session

Monday, 20th March 2006 - Open session

The hearing starts at 4.02 p.m.

THE USHER: The International Criminal Court is now in session.
PRESIDING JUDGE JORDA (interpretation): This hearing is opened.

I hope that the interpreters can hear me well. Without any further ado,

I would like to ask the security officers to bring in the detainee.

Thank you. The Chamber has decided that photographers may take
photos for one minute. If there are photographers, they may take
photographs for one minute, no longer.

Very good. Have you had an opportunity to take your photographs?
Very well. Thank you very much.

I would like to turn now to the court officer and ask her to call

the case that appears on our docket this afternoon.

THE REGISTRAR (interpretation): President, Situation the
Democratic Republic of Congo, the case of the Prosecutor versus
Thomas

Lubanga Dyilo, case number ICC-01/04-01/06.

PRESIDING JUDGE JORDA (interpretation): Thank you very much.
On
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behalf of my colleagues, I would like to ask all of those participating

in this afternoon’s hearing to introduce themselves, starting with the
Office of the Prosecutor.

Prosecutor, would you like to introduce yourself and your

colleagues, although of course we know you, Mr. Withopf and

Mrs. Bensouda.

MS. BENSOUDA: Mr. President, your Honours, the Office of the
Prosecutor is represented this afternoon by Mr. Ekkehard Withopf,
Senior

Trial Attorney; Julieta Solano, Associate Trial Lawyer; Olivia Struyven,
Associate Trial Lawyer; Pascal Turlan, Associate Trial Lawyer; Ramu
Bittaye, Case Manager. My name is Fatou Bensouda, Deputy
Prosecutor.

I'm leading the team.

PRESIDING JUDGE JORDA (interpretation): Thank you, Prosecutor.

I would now like to turn to the Defence. As we are going to request
various details regarding the identity of Mr. Thomas Lubanga, I would
invite the counsel for the Defence to present himself first.

MR. FLAMME (interpretation): Thank you, President. My name is
Jean Flamme. I am a member of the bar at Gent in Belgium, and I am
the

duty counsel representing Thomas Lubanga.

PRESIDING JUDGE JORDA (interpretation): Thank you. As you
know,

for the time being your status is provisional. It is not definitive.

The Chamber did indeed receive notification from the Registrar of
your

assignment, also notification from the head of the Bureau for Defence
Counsel, which included your particulars.

I would now like to ask Mr. Thomas Lubanga Dyilo to stand and to
answer to a number of questions to ascertain his identity. These are
basic questions. We would like you to confirm your name, your date of
birth, and your profession. And you may speak in the language - the
language which you speak well. Please confirm that you speak French.
MR. LUBANGA DYILO (interpretation): Thank you, Mr. President.
My name is Thomas Lubanga Dyilo. I was born on the 29th of
December,

1960, in Jiba, in the Democratic Republic of Congo. I am a politician by
profession.

PRESIDING JUDGE JORDA (interpretation): 'm afraid I didn’t hear
every word you said. You said you are a politician? Do you have
anything to add at this time? Very well. Thank you. You may be seated.
Would my colleagues like to put further questions regarding your
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identity? No. That is not the case. You may dispose.

I asked whether French was a language which you understand and
speak. As you know, French is a working language of the Court. I
presume that French is a language which you speak and understand
perfectly. You have just demonstrated that, I believe. Thank you.
The Chamber and the Court would like to ensure that as of your
arrival on Dutch territory, that is to say on Friday night, you were
indeed informed of all of your rights as set out under Article 67 of the
Statute. If not, I would summarise those for you. Would you like me to
recapitulate on them for you?

You may stand if you wish to answer, and please do switch on your
microphone before speaking. Thank you.

MR. LUBANGA DYILO (interpretation): Upon my arrival, I was
informed of a number of rights.

PRESIDING JUDGE JORDA (interpretation): You said “we were
informed.” Were you accompanied by a lawyer? Thank you very much,
Mr. Lubanga. I understand -- or I see that you understand French well.
As regards the rights of the accused, the International Criminal
Court sets out a number of rights. Your Defence counsel will be aware
of

them. You are to be informed promptly and in detail of the nature,
cause, and consent of the charge in a language which you fully
understand

and speak. You should always have adequate time and facilities for the
preparation of your defence.

This text is quite a long one, but I will summarise and mention

the most important rights.

You are to be tried without undue delay. You should be present

at your trial to conduct the defence in person or through legal
assistance. This is something we will return to. Needless to say, if
you do not have a defendant, the Court will assign one to you without
cost, of course. It would be the legal assistance of the Court provided
at the cost of the Court.

What I have just said relates to the trial, but also as regards

the confirmation of charges. You may put questions, examine
witnesses,

or have them examined. You may also request that witnesses are called
in

your defence. You are also entitled to raise defences and to present
other evidence admissible under the Statute.

You may in all cases, and free of any cost, benefit from the
assistance of a competent interpreter and such translations as are
necessary to meet the requirements of fairness. You see, although you
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speak French well and understand it, it is not necessarily the case that
because you understand a working language of the Court that you may
not

need to benefit from translations or interpretation to understand the
documents and arguments which will be presented at this court.

You will not be compelled to testify or to confess guilt or to

remain silent without such silence being considered in the
determination

of guilt or innocence. These are matters which you may wish to discuss
with your defender.

You may make an unsworn oral or written statement in your

defence. You cannot have imposed on you any reversal of the burden of
proof or any onus of rebuttal. Your defender will explain these matters

to you.

Disclosure of defence evidence in the possession of the

Prosecutor must also be made available to you.

Now, on behalf of my colleagues, I would like to address the

matter of the conditions in which you have been detained, arrested and
surrendered. I would like to have your opinion regarding the
conditions

of your detention, of your arrest, and of your surrender. Is there
anything that you would like to tell us or any observations you would
like to make regarding the lengthy journey which you took from
Kinshasa

to the Netherlands?

Please do not forget to use the microphone if you wish to take

the floor.

MR. LUBANGA DYILO (interpretation): Thank you, President, for
offering me the floor. We were handed over to the court in Kinshasa in
the morning of Friday. We travelled to the Netherlands and arrived
here

safe — safely, where we were welcomed, would I say, correctly, as it
should be done.

PRESIDING JUDGE JORDA (interpretation): In the provisions which
govern the International Criminal Court, I would like to remind your
defender that there are also Regulations 97 to 106 of the Regulations of
the Court. That is quite a number of provisions which-which cover
contact which you may have with the diplomatic and consulatory
authorities of your country. I thought it would be useful to remind you
of that.

I'd now like to turn to the matter of your counsel.

Mr. Jean Flamme, I would like to welcome you here, as would my
colleagues.
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I would like to remind you that Mr. Jean Flamme need not be your
definitive, permanent counsel. We note that for the time being, Mr.
Jean

Flamme does indeed meet the criteria which are necessary for a counsel
to

be entered on the list of Defence counsel administered by the Court.
That is to say he meets the criteria which are necessary to represent you
before this Court. But I would like to remind you that it is up to you

to choose your strategy and to choose your counsel. This is one of your
rights.

This brings me now to another provision which is important. Have
you been informed of the crimes with which you are charged, and
would you

like the arrest warrant regarding you to be read? I know that you
arrived very late in the night of Friday to Saturday, and you were tired

at that time. If you so wish, I can ask the court officer to read the
warrant in full. It is not particularly long, and of course the Chamber

is quite willing to have the Warrant of Arrest read. Perhaps you would
like to consult with your Defence counsel, Mr. Jean Flamme, on these
matters.

You may take the floor, Mr. Flamme.

MR. FLAMME (interpretation): My client does not feel it is

necessary for the Warrant of Arrest to be read.

PRESIDING JUDGE JORDA (interpretation): May I just clarify
whether the arrest warrant has been read to him?

MR. FLAMME (interpretation): Yes, President.

PRESIDING JUDGE JORDA (interpretation): By virtue of Article 60

of the Statute, Mr. Lubanga Dyilo, you may, during this hearing or after
this hearing, request interim release pending trial. Of course, the

12 Chamber will not give an answer, a ruling, immediately, but you may

13
14
15
16
17
18

19
20
21
22

make

such a request. If you wish to make such a request, the Prosecutor may
be asked to present his observations on this matter.

Would you like to make use of this right at this point in time?
Perhaps, Mr. Jean Flamme, you would like to consult your client.
MR. FLAMME (interpretation): I myself have not had a lot of

time. I was assigned on short notice and arrived on Sunday morning
here.

I was able to visit Mr. Lubanga in prison promptly, but we have not yet
been able to discuss the matter of requesting interim release. We will,
however, discuss this matter in some detail, and we will take a decision
on this matter in the coming days.
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PRESIDING JUDGE JORDA (interpretation): Thank you, Mr.
Flamme.

I would like to continue going through the statutory provisions.

We should set the date of the confirmation of charges hearing. As you
said, you have had very little notice, Mr. Jean Flamme, and -- however,
you know that today this is a -- the first appearance of Mr. Lubanga to
ensure that a number of his rights have indeed been respected. The
public also should know this. But there will be a hearing to confirm the
charges in the future. There will be a large number of options open to
your client and to you, if you are his Defence counsel, before
proceedings will take place before a Chamber, another Chamber, one
other

than this.

To meet the formality which is set by the text, the Chamber has
decided to provide you with a certain amount of time to prepare for the
confirmation of charges hearing, and therefore sets the date of the 27th
of June, 2006.

I would ask the Prosecutor also to take note of this date.

Of course, as you know and as indicated in the texts which apply,

the hearing may be postponed. For the time being the three Judges of
this Chamber have decided that three months are necessary for you to
become familiar with the documents and materials underpinning this
case.

In the interim, one Judge from amongst the Judges on this Bench will
ensure that -- will ensure disclosure of documents and materials from
the

Prosecutor to the Defence, and vice versa, to ensure that this take place
on an equitable basis.

I think that that is all that I wanted to say. I would like to

now turn to the Prosecutor and remind him that under Article 67(2) of
the

Statute he must disclose to the Defence exculpatory evidence and
materials regarding Thomas Lubanga Dyilo.

I now turn to Mr. Withopf and Ms. Bensouda to ask them if they
would like to make any observations to the Chamber. Please feel free to
take the floor.

MS. BENSOUDA: Mr. President, your Honours, at this stage we do
not wish to make any observations. Thank you.

PRESIDING JUDGE JORDA (interpretation): Are there any other
observations on the Defence’s side?

MR. FLAMME (interpretation): Yes, President. We have a few
observations which are rather important, sufficiently important for me
to
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file a motion today, which I have not had an opportunity file with the
Registry yet, but I have been informed that I would be able to lodge it

at the end of this hearing. It is concerning the following: We have to
realise that my client has been deprived of his liberty since August
2003. He has been confined to forced residence in Kinshasa, and
following that he was incarcerated on the date which is in the record.

If I remember correctly, in March 2005.

I questioned my client concerning the conditions in which he was
arrested and deprived of his liberty and incarcerated. I was informed
that this arrest was not under any specific warrant and that no hearing
was held such as should have been held according to national and
international standards, and therefore he was kept incarcerated for
approximately one year without having right — access to any trial and
without having been informed of any of the charges held against him.

In the record that I have been given yesterday is a decision of

the Chamber which is very important, dated 10 February of this year.
The

decision concerns the international arrest warrant before the ICC for
Mr. Lubanga, and it also states, and this is the main point of my
motion,

that the Court has jurisdiction and that the case is permissible before
the Court.

Prior to this, on the 24th of February, another decision was

issued deciding to keep under seal a number of documents in the
record

which had been put to the Chamber by the Prosecutor. In order to be
granted this arrest warrant and concerning the admissibility of the
case,

your decision has been extensively motivated and reasoned. I have been
informed that my client has been able -- or not been able to be notified
of this important decision yet, but it is important in the procedure, as
the Statute states in view -- that this decision recognises the
admissibility and jurisdiction of the Court, that this decision can be
appealed of, but the time limit to appeal this type of decision in the
Statute is five days. So I don’t know whether I should have taken this
decision with my client as soon as I had any knowledge of the content
of

the decision and of the elements on which the decision is based.

So I do not know if my client wants to appeal the decision, but

my motion has two aims. Firstly, to receive authorisation for myself
and

my client first to see the -- the grounds for the decision and to know if
you require postponements of the time limit in the Statute to enable us
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to appeal the decision so that we can consider the decision knowing all
the facts.

That was my request. Thank you.

PRESIDING JUDGE JORDA (interpretation): Will you make this
request in writing, Mr. Flamme?

MR. FLAMME (interpretation): Yes. I have already filed it in
writing and will file with the Registry after the hearing.
PRESIDING JUDGE JORDA (interpretation): We won't take a decision
immediately, but I would like to ask the Prosecution if you already have
some observations on the two points that have been raised. So first to
be able to see the file, the case, and the record on Mr. Lubanga Dyilo
and then whether we can prolong the time limit for appeal, or do you
want

to first wait for the motion to be filed by Mr. Flamme?

MS. BENSOUDA: Mr. President, just a few minutes -- I think about
five minutes before the commencement of these proceedings, learned
counsel on the other side informed us that he intends to file this --
this document. We have not yet received it, and we prefer to wait for
the filing, and we will prefer to also respond in writing.
PRESIDING JUDGE JORDA (interpretation): Very well. Mr. Flamme,
you just filed the request a few minutes ago. The Prosecutor would
prefer to wait, and I believe that the Judges would also prefer to wait,
especially because you want a decision on the extension of the time
limit, which is a very delicate question. I would like, therefore, to
ask you to present as soon as possible the request which you want to
make

and to file it with the Registry tomorrow, if possible, and after
tomorrow if not — how long do you need, Mr. Flamme?

MR. FLAMME (interpretation): Well, we already have the request,
President. It exists. We have signed it, and I have just given a copy
of it to the Prosecution, which has not had time to look at it yet, but I
can file it now.

PRESIDING JUDGE JORDA (interpretation): Well, I would like you
to file it with the Registry now if possible. Thank you.

I would like to ask Mr. Thomas Lubanga Dyilo if you have anything
to add. Microphone, please.

MR. LUBANGA DYILO (interpretation): Thank you for the floor. I
do not have anything to add.

PRESIDING JUDGE JORDA (interpretation): Thank you. I'd like to
now ask my colleagues if they have anything to add. No. The
Prosecution

doesn't have anything to add either, so this ends this initial appearance
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11 of the case on the docket, the Prosecutor against Thomas Lubanga
Dyilo.

12 Td like to ask security to wait for the Judges to exit before

13 you make Mr. Thomas Lubanga Dyilo exit. Thank you.

14 THE USHER: All rise.

15 The hearing adjourned 4.31 p.m.
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APPENDIX C:
Excerpts from the
United Nations Global
Counter-Terrorism
Strategy Resolution
Sixtieth Session:
Resolution Adopted by
the General Assembly

Guided by the purposes and principles of the Charter of the United Nations,
and reaffirming its role under the Charter, including on questions related
to international peace and security. Reiterating its strong condemnation
of terrorism in all its forms and manifestations, committed by whomever,
wherever and for whatever purposes, as it constitutes one of the most serious
threats to international peace and security. Reaffirming the Declaration on
Measures to Eliminate International Terrorism, contained in the annex to
General Assembly resolution 49/60 of 9 December 1994,

Recalling also that, in the 2005 World Summit Outcome, world leaders
rededicated themselves to support all efforts to uphold the sovereign equality
of all States, respect their territorial integrity and political independence, to
refrain in their international relations from the threat or use of force in any
manner inconsistent with the purposes and principles of the United Nations,
to uphold the resolution of disputes by peaceful means and in conformity
with the principles of justice and international law, the right to self-determi-
nation of peoples which remain under colonial domination or foreign occu-
pation, non-interference in the internal affairs of States, respect for human
rights and fundamental freedoms, respect for the equal rights of all without
distinction as to race, sex, language or religion, international cooperation in
solving international problems of an economic, social, cultural or humani-
tarian character, and the fulfillment in good faith of the obligations assumed
in accordance with the Charter,

Recalling further the mandate contained in the 2005 World Summit
Outcome that the General Assembly should develop without delay the ele-
ments identified by the Secretary-General for a counter-terrorism strategy,

295
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with a view to adopting and implementing a strategy to promote compre-
hensive, coordinated and consistent responses, at the national, regional and
international levels, to counter terrorism, which also takes into account the
conditions conducive to the spread of terrorism.

Reaffirming that acts, methods and practices of terrorism in all its forms
and manifestations are activities aimed at the destruction of human rights,
fundamental freedoms and democracy, threatening territorial integrity,
security of States and destabilizing legitimately constituted Governments,
and that the international community should take the necessary steps to
enhance cooperation to prevent and combat terrorism.

Reaffirming also that terrorism cannot and should not be associated with
any religion, nationality, civilization or ethnic group.

Reaffirming further Member States’ determination to make every effort
to reach an agreement on and conclude a comprehensive convention on inter-
national terrorism, including by resolving the outstanding issues related to
the legal definition and scope of the acts covered by the convention, so that it
can serve as an effective instrument to counter-terrorism.

Continuing to acknowledge that the question of convening a high-level
conference under the auspices of the United Nations to formulate an inter-
national response to terrorism in all its forms and manifestations could be
considered,

Recognizing that development, peace and security, and human rights are
interlinked and mutually reinforcing,

Bearing in mind the need to address the conditions conducive to the
spread of terrorism,

Affirming Member States’ determination to continue to do all they can to
resolve conflict, end foreign occupation, confront oppression, eradicate pov-
erty, promote sustained economic growth, sustainable development, global
prosperity, good governance, human rights for all and rule of law, improve
intercultural understanding and ensure respect for all religions, religious
values, beliefs or cultures,

1. Expresses its appreciation for the report entitled “Uniting against ter-
rorism: recommendations for a global counter-terrorism strategy” submitted
by the Secretary-General to the General Assembly;

2. Adopts the present resolution and its annex as the United Nations
Global Counter-Terrorism Strategy (“the Strategy”);

3. Decides, without prejudice to the continuation of the discussion in its
relevant committees of all their agenda items related to terrorism and counter-
terrorism, to undertake the following steps for the effective follow-up of the
Strategy:

(a) To launch the Strategy at a high-level segment of its sixty-first session;

(b) To examine in two years progress made in the implementation of
the Strategy, and to consider updating it to respond to changes, recognizing
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that many of the measures contained in the Strategy can be achieved imme-
diately, some will require sustained work through the coming few years and
some should be treated as long-term objectives;

(c) To invite the Secretary-General to contribute to the future deliber-
ations of the General Assembly on the review of the implementation and
updating of the Strategy;

(d) To encourage Member States, the United Nations and other appropriate
international, regional and sub-regional organizations to support the implemen-
tation of the Strategy, including through mobilizing resources and expertise;

(e) To further encourage non-governmental organizations and civil society
to engage, as appropriate, on how to enhance efforts to implement the Strategy;

4. Decides to include in the provisional agenda of its sixty-second session
an item entitled “The United Nations Global Counter-Terrorism Strategy”.

Plan of action

We, the States Members of the United Nations, resolve:

1. To consistently, unequivocally and strongly condemn terrorism in all
its forms and manifestations, committed by whomever, wherever and for
whatever purposes, as it constitutes one of the most serious threats to inter-
national peace and security;

2. To take urgent action to prevent and combat terrorism in all its forms
and manifestations and, in particular:

(a) To consider becoming parties without delay to the existing interna-
tional conventions and protocols against terrorism, and implementing them,
and to make every effort to reach an agreement on and conclude a compre-
hensive convention on international terrorism;

(b) To implement all General Assembly resolutions on measures to eliminate
international terrorism and relevant General Assembly resolutions on the protec-
tion of human rights and fundamental freedoms while countering terrorism;

(c) To implement all Security Council resolutions related to international
terrorism and to cooperate fully with the counter-terrorism subsidiary bodies
of the Security Council in the fulfillment of their tasks, recognizing that many
States continue to require assistance in implementing these resolutions;

3. To recognize that international cooperation and any measures that we
undertake to prevent and combat terrorism must comply with our obliga-
tions under international law, including the Charter of the United Nations
and relevant international conventions and protocols, in particular human
rights law, refugee law and international humanitarian law.

I. Measures to address the conditions conducive to the spread of
terrorism

We resolve to undertake the following measures aimed at addressing the
conditions conducive to the spread of terrorism, including but not limited to
prolonged unresolved conflicts, dehumanization of victims of terrorism in all
its forms and manifestations, lack of the rule of law and violations of human
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rights, ethnic, national and religious discrimination, political exclusion,
socio-economic marginalization and lack of good governance, while recog-
nizing that none of these conditions can excuse or justify acts of terrorism:

1. To continue to strengthen and make best possible use of the capacities
of the United Nations in areas such as conflict prevention, negotiation, medi-
ation, conciliation, judicial settlement, rule of law, peacekeeping and peace-
building, in order to contribute to the successful prevention and peaceful
resolution of prolonged unresolved conflicts. We recognize that the peace-
tul resolution of such conflicts would contribute to strengthening the global
fight against terrorism;

2. To continue to arrange under the auspices of the United Nations ini-
tiatives and programmes to promote dialogue, tolerance and understanding
among civilizations, cultures, peoples and religions, and to promote mutual
respect for and prevent the defamation of religions, religious values, beliefs
and cultures. In this regard, we welcome the launching by the Secretary-
General of the initiative on the Alliance of Civilizations. We also welcome
similar initiatives that have been taken in other parts of the world;

3. To promote a culture of peace, justice and human development, eth-
nic, national and religious tolerance and respect for all religions, religious
values, beliefs or cultures by establishing and encouraging, as appropriate,
education and public awareness programmes involving all sectors of society.
In this regard, we encourage the United Nations Educational, Scientific and
Cultural Organization to play a key role, including through inter-faith and
intra-faith dialogue and dialogue among civilizations;

4. To continue to work to adopt such measures as may be necessary and
appropriate and in accordance with our respective obligations under inter-
national law to prohibit by law incitement to commit a terrorist act or acts
and prevent such conduct;

5. To reiterate our determination to ensure the timely and full realization
of the development goals and objectives agreed at the major United Nations
conferences and summits, including the Millennium Development Goals.
We reaffirm our commitment to eradicate poverty and promote sustained
economic growth, sustainable development and global prosperity for all;

6. To pursue and reinforce development and social inclusion agendas at
every level as goals in themselves, recognizing that success in this area, espe-
cially on youth unemployment, could reduce marginalization and the sub-
sequent sense of victimization that propels extremism and the recruitment
of terrorists;

7. To encourage the United Nations system as a whole to scale up the
cooperation and assistance it is already conducting in the fields of rule of
law, human rights and good governance to support sustained economic and
social development;
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8. To consider putting in place, on a voluntary basis, national systems
of assistance that would promote the needs of victims of terrorism and their
families and facilitate the normalization of their lives. In this regard, we
encourage States to request the relevant United Nations entities to help them
to develop such national systems. We will also strive to promote international
solidarity in support of victims and foster the involvement of civil society in
a global campaign against terrorism and for its condemnation. This could
include exploring at the General Assembly the possibility of developing prac-
tical mechanisms to provide assistance to victims.

II. Measures to prevent and combat terrorism

We resolve to undertake the following measures to prevent and combat
terrorism, in particular by denying terrorists access to the means to carry out
their attacks, to their targets and to the desired impact of their attacks:

1. To refrain from organizing, instigating, facilitating, participating in,
financing, encouraging or tolerating terrorist activities and to take appropri-
ate practical measures to ensure that our respective territories are not used
for terrorist installations or training camps, or for the preparation or orga-
nization of terrorist acts intended to be committed against other States or
their citizens;

2. To cooperate fully in the fight against terrorism, in accordance with
our obligations under international law, in order to find, deny safe haven and
bring to justice, on the basis of the principle of extradite or prosecute, any
person who supports, facilitates, participates or attempts to participate in the
financing, planning, preparation or perpetration of terrorist acts or provides
safe havens;

3. To ensure the apprehension and prosecution or extradition of perpe-
trators of terrorist acts, in accordance with the relevant provisions of national
and international law, in particular human rights law, refugee law and inter-
national humanitarian law. We will endeavor to conclude and implement
to that effect mutual judicial assistance and extradition agreements and to
strengthen cooperation between law enforcement agencies;

4. Tointensify cooperation, asappropriate, in exchanging timelyandaccu-
rate information concerning the prevention and combating of terrorism;

5. To strengthen coordination and cooperation among States in com-
bating crimes that might be connected with terrorism, including drug traf-
ficking in all its aspects, illicit arms trade, in particular of small arms and
light weapons, including man-portable air defence systems, money-launder-
ing and smuggling of nuclear, chemical, biological, radiological and other
potentially deadly materials;

6. To consider becoming parties without delay to the United Nations
Convention against Transnational Organized Crime 3 and to the three pro-
tocols supplementing it, and implementing them;
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7. To take appropriate measures, before granting asylum, for the purpose
of ensuring that the asylum-seeker has not engaged in terrorist activities and,
after granting asylum, for the purpose of ensuring that the refugee status is
not used in a manner contrary to the provisions set out in section II, para-
graph 1, above;

8. To encourage relevant regional and subregional organizations to create
or strengthen counter-terrorism mechanisms or centres. Should they require
cooperation and assistance to this end, we encourage the Counter-Terrorism
Committee and its Executive Directorate and, where consistent with their
existing mandates, the United Nations Office on Drugs and Crime and the
International Criminal Police Organization, to facilitate its provision;

9. To acknowledge that the question of creating an international cen-
tre to fight terrorism could be considered, as part of international efforts to
enhance the fight against terrorism;

10. To encourage States to implement the comprehensive international
standards embodied in the Forty Recommendations on Money-Laundering
and Nine Special Recommendations on Terrorist Financing of the Financial
Action Task Force, recognizing that States may require assistance in imple-
menting them;

11. To invite the United Nations system to develop, together with Mem-
ber States, a single comprehensive database on biological incidents, ensur-
ing that it is complementary to the biocrimes database contemplated by the
International Criminal Police Organization. We also encourage the Secre-
tary-General to update the roster of experts and laboratories, as well as the
technical guidelines and procedures, available to him for the timely and effi-
cient investigation of alleged use.

In addition, we note the importance of the proposal of the Secretary-
General to bring together, within the framework of the United Nations, the
major biotechnology stakeholders, including industry, the scientific commu-
nity, civil society and Governments, into a common program aimed at ensur-
ing that biotechnology advances are not used for terrorist or other criminal
purposes but for the public good, with due respect for the basic international
norms on intellectual property rights;

12. To work with the United Nations with due regard to confidential-
ity, respecting human rights and in compliance with other obligations under
international law, to explore ways and means to:

(a) Coordinate efforts at the international and regional levels to counter-
terrorism in all its forms and manifestations on the Internet;

(b) Use the Internet as a tool for countering the spread of terrorism, while
recognizing that States may require assistance in this regard;

13. To step up national efforts and bilateral, subregional, regional and
international cooperation, as appropriate, to improve border and customs
controls in order to prevent and detect the movement of terrorists and pre-
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vent and detect the illicit traffic in, inter alia, small arms and light weapons,
conventional ammunition and explosives, and nuclear, chemical, biological
or radiological weapons and materials, while recognizing that States may
require assistance to that effect;

14. To encourage the Counter-Terrorism Committee and its Executive
Directorate to continue to work with States, at their request, to facilitate the
adoption of legislation and administrative measures to implement the terror-
ist travel-related obligations and to identify best practices in thisarea, drawing
whenever possible on those developed by technical international organiza-
tions, such as the International Civil Aviation Organization, the World Cus-
toms Organization and the International Criminal Police Organization;

15. To encourage the Committee established pursuant to Security Coun-
cil resolution 1267 (1999) to continue to work to strengthen the effective-
ness of the travel ban under the United Nations sanctions regime against
Al-Qaida and the Taliban and associated individuals and entities, as well
as to ensure, as a matter of priority, that fair and transparent procedures
exist for placing individuals and entities on its lists, for removing them and
for granting humanitarian exceptions. In this regard, we encourage States to
share information, including by widely distributing the International Crimi-
nal Police Organization/United Nations special notices concerning people
subject to this sanctions regime;

16. To step up efforts and cooperation at every level, as appropriate, to
improve the security of manufacturing and issuing identity and travel docu-
ments and to prevent and detect their alteration or fraudulent use, while rec-
ognizing that States may require assistance in doing so. In this regard, we
invite the International Criminal Police Organization to enhance its database
on stolen and lost travel documents, and we will endeavor to make full use of
this tool, as appropriate, in particular by sharing relevant information;

17. To invite the United Nations to improve coordination in planning a
response to a terrorist attack using nuclear, chemical, biological or radiologi-
cal weapons or materials, in particular by reviewing and improving the effec-
tiveness of the existing inter-agency coordination mechanisms for assistance
delivery, relief operations and victim support, so that all States can receive
adequate assistance. In this regard, we invite the General Assembly and the
Security Council to develop guidelines for the necessary cooperation and assis-
tance in the event of a terrorist attack using weapons of mass destruction;

18. To step up all efforts to improve the security and protection of par-
ticularly vulnerable targets, such as infrastructure and public places, as well
as the response to terrorist attacks and other disasters, in particular in the
area of civil protection, while recognizing that States may require assistance
to this effect.

III. Measures to build States’ capacity to prevent and combat terrorism
and to strengthen the role of the United Nations system in this regard
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We recognize that capacity-building in all States is a core element of the
global counter-terrorism effort, and resolve to undertake the following mea-
sures to develop State capacity to prevent and combat terrorism and enhance
coordination and coherence within the United Nations system in promoting
international cooperation in countering terrorism:

1. To encourage Member States to consider making voluntary contribu-
tions to United Nations counter-terrorism cooperation and technical assis-
tance projects, and to explore additional sources of funding in this regard.
We also encourage the United Nations to consider reaching out to the private
sector for contributions to capacity-building programmes, in particular in
the areas of port, maritime and civil aviation security;

2. To take advantage of the framework provided by relevant interna-
tional, regional and subregional organizations to share best practices in
counter-terrorism capacity-building, and to facilitate their contributions to
the international community’s efforts in this area;

3. To consider establishing appropriate mechanisms to rationalize States’
reporting requirements in the field of counter-terrorism and eliminate dupli-
cation of reporting requests, taking into account and respecting the different
mandates of the General Assembly, the Security Council and its subsidiary
bodies that deal with counter-terrorism;

4. To encourage measures, including regular informal meetings, to
enhance, as appropriate, more frequent exchanges of information on coop-
eration and technical assistance among Member States, United Nations bod-
ies dealing with counter-terrorism, relevant specialized agencies, relevant
international, regional and subregional organizations and the donor com-
munity, to develop States’ capacities to implement relevant United Nations
resolutions;

5. To welcome the intention of the Secretary-General to institutionalize,
within existing resources, the Counter-Terrorism Implementation Task Force
within the Secretariat in order to ensure overall coordination and coherence
in the counter-terrorism efforts of the United Nations system;

6. To encourage the Counter-Terrorism Committee and its Executive
Directorate to continue to improve the coherence and efficiency of technical
assistance delivery in the field of counter-terrorism, in particular by strength-
ening its dialogue with States and relevant international, regional and subre-
gional organizations and working closely, including by sharing information,
with all bilateral and multilateral technical assistance providers;

7.To encourage the United Nations Office on Drugs and Crime, including
its Terrorism Prevention Branch, to enhance, in close consultation with the
Counter-Terrorism Committee and its Executive Directorate, its provision of
technical assistance to States, upon request, to facilitate the implementation
of the international conventions and protocols related to the prevention and
suppression of terrorism and relevant United Nations resolutions;
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8. To encourage the International Monetary Fund, the World Bank, the
United Nations Office on Drugs and Crime and the International Criminal
Police Organization to enhance cooperation with States to help them to com-
ply fully with international norms and obligations to combat money-laun-
dering and the financing of terrorism;

9. To encourage the International Atomic Energy Agency and the Orga-
nization for the Prohibition of Chemical Weapons to continue their efforts,
within their respective mandates, in helping States to build capacity to pre-
vent terrorists from accessing nuclear, chemical or radiological materials, to
ensure security at related facilities and to respond effectively in the event of
an attack using such materials;

10. To encourage the World Health Organization to step up its technical
assistance to help States to improve their public health systems to prevent
and prepare for biological attacks by terrorists;

11. To continue to work within the United Nations system to support
the reform and modernization of border management systems, facilities and
institutions at the national, regional and international levels;

12. To encourage the International Maritime Organization, the World
Customs Organization and the International Civil Aviation Organization to
strengthen their cooperation, work with States to identify any national short-
falls in areas of transport security and provide assistance, upon request, to
address them;

13. To encourage the United Nations to work with Member States and
relevant international, regional and subregional organizations to identify
and share best practices to prevent terrorist attacks on particularly vulnera-
ble targets. We invite the International Criminal Police Organization to work
with the Secretary-General so that he can submit proposals to this effect. We
also recognize the importance of developing public-private partnerships in
this area.

IV. Measures to ensure respect for human rights for all and the rule of
law as the fundamental basis of the fight against terrorism

We resolve to undertake the following measures, reaffirming that the
promotion and protection of human rights for all and the rule of law is essen-
tial to all components of the Strategy, recognizing that effective counter-ter-
rorism measures and the protection of human rights are not conflicting
goals, but complementary and mutually reinforcing, and stressing the need
to promote and protect the rights of victims of terrorism:

1. To reaffirm that General Assembly resolution 60/158 of 16 Decem-
ber 2005 provides the fundamental framework for the “Protection of human
rights and fundamental freedoms while countering terrorism”;

2. To reaffirm that States must ensure that any measures taken to combat
terrorism comply with their obligations under international law, in particu-
lar human rights law, refugee law and international humanitarian law;
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3. To consider becoming parties without delay to the core international
instruments on human rights law, refugee law and international humanitarian
law, and implementing them, as well as to consider accepting the competence
of international and relevant regional human rights monitoring bodies;

4. To make every effort to develop and maintain an effective and rule of
law-based national criminal justice system that can ensure, in accordance
with our obligations under international law, that any person who partici-
pates in the financing, planning, preparation or perpetration of terrorist
acts or in support of terrorist acts is brought to justice, on the basis of the
principle to extradite or prosecute, with due respect for human rights and
fundamental freedoms, and that such terrorist acts are established as serious
criminal offences in domestic laws and regulations. We recognize that States
may require assistance in developing and maintaining such effective and rule
of law-based criminal justice systems, and we encourage them to resort to
the technical assistance delivered, inter alia, by the United Nations Office on
Drugs and Crime;

5. To reaffirm the important role of the United Nations system in
strengthening the international legal architecture by promoting the rule of
law, respect for human rights and effective criminal justice systems, which
constitute the fundamental basis of our common fight against terrorism;

6. To support the Human Rights Council and to contribute, as it takes
shape, to its work on the question of the promotion and protection of human
rights for all in the fight against terrorism;

7. To support the strengthening of the operational capacity of the Office
of the United Nations High Commissioner for Human Rights, with a particu-
lar emphasis on increasing field operations and presences. The Office should
continue to play a lead role in examining the question of protecting human
rights while countering terrorism, by making general recommendations on
the human rights obligations of States and providing them with assistance
and advice, in particular in

the area of raising awareness of international human rights law among
national law enforcement agencies, at the request of States;

8. To support the role of the Special Rapporteur on the promotion and
protection of human rights and fundamental freedoms while countering
terrorism. The Special Rapporteur should continue to support the efforts of
States and offer concrete advice by corresponding with Governments, mak-
ing country visits, liaising with the United Nations and regional organiza-
tions and reporting on these issues.
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United States salaries, 76

Wales, 74

Western World, 22
Commonwealth of Australia, 65
Communist Party of Cuba, 186
Community-based treatment, 218
Community law

defined, 225

police enforcement, 74
Community policing

approaches, 192-193

Canada law, 79

common law, 79

CTP, 84

defined, 69

eastern European countries, 204

England, 100

European countries, 204

Hungary, 193

socialist law model policing and

corrections, 192

United States, 100
Community trademarks, 249
Comparative jurisprudence, 1
Comparative legal models, 1-22

comparative violence, 21

examination, 8-18

key terms, 1

law enforcement, 19

punishments, 20

words of art, 5-8
Comparative sociology, 2
Comparative violence, 21
Computer

Case of Wen Ho Lee, 48-49

FBI access, 45
Concordia discordantium canonum, 104
Concurrent sentences, 87-88
Conditional discharge, 127
Confessional evidence

Islamic law, 153, 162
Confessions

guilt evidence, 153

Islamic law, 154

People’s Republic of China (PRC),

184

Confinement, 20

alternatives, 93

Bulgaria facilities, 211
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civil law model policing and
corrections, 138
coercive, 92
common law model policing and
corrections, 90-93
Cuba corrections, 203
England, 91-92
goals, 20
incarceration rates, 90
Indian system of law, 218
prisons ombudsman, 93
rates per country, 100, 175
Sri Lankan system of law, 221
United States, 91
United States rates, 100
Conquistadors, 14
Consecutive sentences, 88
Constitution, 112
Constitution
Cuba, 188
Pakistan, 159
Constitution Act 1967, 61
Contentious cases, 225
Continental European model, 17
Continental law, 8, 27
Convicted felons, 88
Coram rege, 54
Corporal punishment
common law countries, 94, 100
common law model policing and
corrections, 94
defined, 69
Iran, 173
Corpus juris, 11
Corpus Juris Civilis, 103
Correctional courts, 119
Correctional facilities, 212
Corrections
Indian system of law, 217
Islamic legal model policing and
corrections, 170-172
Western countries, 191
Corruption
Brazil, 132
Interpol, 256
Costa Rica, 118
Counsel. see also Attorneys; Defense
attorney; Defense counsel
retained, 25
Counterfeiting, 259
Counter-Terrorism Committee, 301
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Counter-Terrorism Implementation Task
Force, 302
Court
civil law model, 101
Court of Justice, 246
defined, 35
fees, 246
Germany, 116
Court cases, 231
Court clerk
criminal case participants, 52
defense counsel, 52
defined, 25
Court commissioners
criminal case participants, 53
trail judges, 53
Court of Appeals, 63
Court of First Instance
cartels, 250
Court of Justice, 245, 247
EU, 248
European communities court of
justice, 247-250
jurisdiction, 247
oral phase, 248
rules of procedure, 248
Court of Justice
composition, 242
court fees, 246
Court of First Instance, 245, 247
EC law, 245
EU law, 243
European communities, 253
Court of Queen’s or King’s Bench, 54
Court procedures
ICC, 232,235
PRC, 186
Court reporter, 53
Courts civil law model, 101-125
Brazil criminal justice, 121-123
canon law, 104
civil and common law model codes,
109
commercial law, 105
early legislation, 102
early tribal and feudal laws, 102
France criminal justice, 119-120
German civil law system, 110-118
German legal science, 107-108
inquisitorial prosecution, 110
key terms, 101
Napoleonic code, 106
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national legal systems development,
105
Roman law, 103
Courts common law model, 25-67
Australian legal system, 65-66
Canadian legal system, 61-64
criminal case participants, 34-53
English court system today, 53-56
Henry II, 27
law practice, 59-60
Magna Carta, 27
Scottish legal system, 64
Sir Edward Coke, 28
Sir William Blackstone, 29
United States common law, 31
United States court systems, 32-33
United States vs. United Kingdom,
56-59
Court structure
Canadian legal system, 62
Cuba legal system, 188
Germany, 114
Saudi Arabia, 158
Court system
function, 8
House of Lords, 54
Indian system of law, 214
PRC, 183
Soviet Union, 189
Sri Lankan system of law, 219
Cozumel, Mexico, 108
CPIA. see Criminal Procedure and
Investigations Act 1996 (CPIA)
CPO. see Chief probation officer (CPO)
Crime
analysis, 262
Brazil, 121
Bulgaria, 209
China, 186
control, 74, 100
Dubai Police Department, 155
Europol, 262
Germany, 114, 134
global issues, 2
India, 216
Interpol, 258
Islamic law, 150
Islamic rules of proof, 153
laboratory, 155
Moscow, Russia, 178
NYPD, 74
organizations, 258
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organized, 121
PRC, 183, 197
prosecution, 186, 209
punishments, 199
rehabilitation, 91
religious, 150
Russia, 199
sanctions, 85
Saudi Arabia, 167
Sri Lanka, 220
statistics (1986), 197
trials, 153, 178
United Nations combating, 299
United States, 91, 100, 114
vice, 167
warrants, 220
Crime classification
Australian legal system, 66
Bulgarian Penal Code, 209
Bulgarian system of law, 209
Germany, 114
Indian system of law, 213
IPC, 213
Sri Lankan system of law, 219
Criminal and Court Services Act 2000, 95
Criminal case participants, 34-53
bailiff, 53
Case of Wen Ho Lee, 39-48
clerk of court, 52
court commissioners, 53
court reporter, 53
courts common law model, 34-53
defendant, 36
defense counsel, 50
privileged communication, 51
prosecuting attorney, 36-38
right to represent oneself, 51
state attorney general, 49
trial judge, 35
United States, 34
Criminal cases
China, 183
Cuban law, 188
Saudi Arabia, 157-158
Criminal Code, 82
Criminal courts
China, 183, 190
India, 214
levels, 183
Criminal investigation department (CID),
216
Criminal justice
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China, 180, 182
country development, 22
international associations, 279
practice, 182
reforms, 266
Sri Lankan system of law, 219
United Nations, 266
Criminal Justice and Public Order Act of
1994, 79
Criminal Justice Reform Unit (CJRU), 266
Criminal law
Australia, 65
Islam, 16
reform, 111
Saudi Arabia, 157
Criminal Militia, 193-194
Criminal procedure, 109
Bill of Rights, 36
Bulgaria, 210
Germany, 135
Indian system of law, 216
Islamic law, 150
United States, 136
United States Constitution, 36
Criminal Procedure and Investigations Act
1996 (CPIA), 58
Criminal Procedure Statute, 135
Criminal sentences
Bulgaria, 211
Cuba, 202
France, 143
Germany, 133, 143
United States, 133
Criminal treatment, 91
Cross-examine prosecution, 52
Crown Court, 55
CRPF. see Central Reserve Police Force
(CRPF)
Cuba
confinement corrections, 203
constitution, 188
corrections, 198, 203-204
court structure, 188
criminal cases, 188
criminal sentences, 202
extradition, 189
felonies, 187
judicial procedure, 203
legal system, 186-189
Marxist legal theory, 187
police detainment, 189
policing, 198, 203-204
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power of police, 190
pretrial confinement, 189
punishment corrections, 203
socialist law model courts, 186-189
Supreme Court, 187
Cuba Ministry of Interior, 198
Cuban Penal Code, 203
Cultural Revolution, 182
Cuotas, 177
Currency counterfeiting, 259
Cyber-crime conference, 261
Cyber-crime investigation, 261

D

DA. see District attorney (DA)
Dacoity, 160
Data security devices, 49
DCA. see Department for Constitutional
Affairs (DCA)
Death penalty
China, 201
civil law model policing and
corrections, 141
common law model policing and
corrections, 98
Eighth Amendment, 98
Iran, 172
Pakistani courts, 175
Russia, 203
United States, 98
Decretal letter, 101
Decretum Gratiani, 104
Defendant
China, 185
criminal case participant, 36
defense attorney, 50
defense counsel, 52
defined, 25
rights, 50
Defense attorney
defendants rights, 50
privileged communications, 67
types, 50
Defense counsel
accused, 52
clerk of court, 52
CPIA, 58
criminal case participants, 50
cross-examine prosecution, 52
defendant, 52
privileged communication, 51
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United States, 51
Degrees of murder, 152, 161
Denver Federal Court House, 33
Denver Police pretrial holding facility, 72
Department for Constitutional Affairs
(DCA), 89
Department of Energy (DOE), 39, 41
Department of Public Safety (DPS), 165
Detainment of accused
Chinese police, 197
Saudi human rights record, 167-168
suspect, 168
Deterrence, 86
defined, 69
general, 21
Deviance control, 70
Dharma, 207
Discretionary punishment, 152
District attorney (DA), 36
District court
Germany, 117
level, 117
three-judge, 33
Divide and conquer strategy, 128
Diyya, 163
DOE. see Department of Energy (DOE)
Domestic laws, 272
Dooms, 14
Doubt, 154
DPS. see Department of Public Safety (DPS)
Drugs
conventions, 269
global abuse, 257
Interpol, 257, 258
trafficking, 258
United Nations, 269
Dual federalism, 25, 32, 67
Dual jurisdiction, 240
Dubai
crime laboratory, 155
patrol car, 164
police headquarters, 155, 166
Durkheim, Emile, 2
Dyilo, Thomas Lubanga
first appearance before International
Criminal Court, 285-294
ICC arrest warrant, 281-285

E

Eastern European countries
community policing, 204
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public trust in police, 192
East India Company, 213
EC. see European Commission (EC)
Economic and Social Council of United
Nations, 269
EDU. see Europol Drugs Unit (EDU)
Education, 202
Eighth Amendment
death penalty, 98
Electronic surveillance technology, 97
ELO. see Europol liaison officers (ELO)
Employee benefits, 76
Encryption devices, 49
England, 8
civil police, 71
code, 14
common law crimes, 15
common law development, 7
common law policing, 71, 74, 75
community policing, 100
confinement, 91-92
Court of Queen’s or King’s Bench, 54
courts common law model, 53-56
court system, 53-54
Crown Court, 55
hiring requirements, 75
House of Lords, 54
incarceration rates, 85
Magistrates’ Court, 55
parliament, 65
police salary, 76
policing, 99
prison system, 93
probation, 95
probation development, 139
Roman law, 27
Royal Courts of Justice, 56
safeguards, 57
Supreme Court of Judicature, 54
United Kingdom, 90
English Police and Criminal Evidence Act,
58
English Statement of Purposes (EPS), 91
goals, 91-92
Environmental crime, 260
EPS. see English Statement of Purposes
(EPS)
Ethnic cleansing, 233
Ethnocentrism, 1, 3
EU. see European Union (EU)
Eurasia, 258
European citizens
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EU, 244
European Commission (EC), 242
Court of Justice, 245
institutions, 244
law, 244, 245
European communities court of justice
civil service tribune, 251
court of first instance, 247-250
international courts, 241-251
proceedings, 244-248
European Court Reports, 246
European feudalism, 102
European Police Office (Europol), 261
crime analysis, 262
international criminal justice
agencies and associations,
261-262
member states’ law enforcement
activities, 261
TECS, 262
European Union (EU), 241
application, 243
cartels, 250
Court of First Instance, 248
Court of Justice, 243
European citizens, 244
institutions, 248
law, 242-244, 250, 251
law enforcement organization, 261
legislation, 243
management, 249
member states, 242, 248
official languages, 247, 249
state aid, 251
trademarks, 249
validity, 244
European Union Civil Service Tribunal, 245
European Union Court of Justice
treaty, 242
Europol. see European Police Office
(Europol)
Europol computer system (TECS), 262
Europol Drugs Unit (EDU), 261
Europol liaison officers (ELO), 262
Exclusionary rule, 57
Executions, 211
Exegetical system of teaching, 1
Exile, 167-168
Exploitation
human, 255
migrant smuggling, 271
Extradition, 189
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Eyewitness testimony, 154

F

FBI. see Federal Bureau of Investigation
(FBI)
Federal Bureau of Investigation (FBI), 39
computer access, 45
DOE, 41
LANL, 40
polygraph examinations, 42-43
PRC, 40
records, 40
search warrants, 39
seizure, 46
Federal Constitutional Court
divisions, 113
Germany, 112
Federal constitutional rights, 57
Federal courts, 29
Federal Crime Investigation Bureau, 131
Federal judicial system, 34
Federal Republic of Germany (FRG), 130
BGS, 131
Federal system
Australia, 65
Brazil, 132
Canada, 61
defined, 69
United States, 93
United States court system, 32
Felony
cases, 87
Cuba, 187
probation, 96
PSI, 87
United States, 88, 96
Feudal law
decay of, 106
development, 102
Europe, 102
French Revolution, 106
land, 27
Magna Carta, 28
Financial and high-tech crimes, 259
Fines
civil law model policing and
corrections, 141
common law model policing and
corrections, 94
Germany, 141
United States, 94
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Firearms, 275
First International Conference on
Corruption-Related Crimes, 256
Formula, 11
Fourth Amendment, 78
France
administrative police, 129
assize court, 120
Chamber of Accusation, 120-121
Chamber of Correctional Appeals,
120
civil law country, 140
civil law model, 102, 127, 142
civil law model policing and
corrections, 128-129
correctional courts, 119
courts civil law model, 119-120
criminal justice, 119-120
criminal justice system, 119, 125
criminal sentences, 143
divide and conquer strategy, 128
internal security, 142
investigative police powers, 129
law enforcement, 128-129
legal system, 119
Magna Carta, 28
National Police, 128, 142
philosophy, 137
police courts, 119
prison administration, 139
prisoners, 140
trial courts, 119, 125
types of penal institutions, 138
United States plea bargaining, 136
Freedom of press vs. right to fair trial, 64
French Civil Code of 1804, 106
French Revolution
feudalism, 106
Napoleonic Code, 124
FRG. see Federal Republic of Germany
(FRG)
Fugitive Investigative Services, 260
Interpol, 259
Fugitives, 259

G

GAP. see Global Assessment Programme
(GAP)

GDR. see German Democratic Republic
(GDR)

Gendarmerie, 170
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Gendarmerie Nationale, 127
General deterrence, 21
Genocide
defined, 225, 226
I1CC, 227
Interpol, 260
United Nations, 233
German Criminal Procedure Statute
(StPO), 135
German Democratic Republic (GDR), 110
Germany
accused rights, 115-118
civil law model, 102, 127, 130-131,
142
civil law system, 110-118
Constitution, 112
corrections, 130-131
courts, 116
courts civil law model, 110-118
court structure, 114
court system, 113
crimes classification, 114
Criminal Procedure Statute, 135
criminal responsibility, 114, 134
criminal sentences, 133, 143
district court level, 117
Federal Constitutional Court, 112
Federal Crime Investigation Bureau,
131
fines, 141
guilty pleas, 115
Higher Regional Courts, 117
judges, 137
jurisdiction determination, 118
juvenile court, 112
law enforcement, 130-131
legal science, 107-108, 124
parole, 141
Penal Code, 125
plea bargaining, 137
policing, 128, 130-131, 142
pretrial diversion, 135
prison administration, 139
probation, 140
Public Prosecutor’s, 116
Public Prosecutor’s Office, 115
Small Criminal Chamber, 117
tax authorities, 117
territoriality principle, 118
United States plea bargaining, 136
World War I, 110, 130
Global abuse of drugs, 257
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Global Assessment Programme (GAP), 267
Global issues, 2

Globalization, 267

Global police communications system, 254
Glossators, 12

Good behavior, 202

Government Minister, 74

Grand Criminal Law Commission, 111
Gratian’s Decree, 104

Grave crimes, 207

Guanzhi
China, 201
defined, 191

Guilt evidence

confessions, 153

eyewitnesses testimony, 154

guilt doubt, 154

Islamic law model courts, 153-155
Guilty pleas, 115

H

Habeas corpus, 54
Haco, Costa Rica, 118
Hadith, 16
Hague Peace Conference, 236
Harmony of Contradictory Laws, 104
Henry II, 27
High Court judges, 214
Higher Regional Courts, 117
High-tech crimes, 259
Historical school of jurisprudence, 101
Ho, Wen Lee. see Case of Wen Ho Lee
Hong Kong police station, 196
House arrest, 97
House of Lords, 54
Houston, Texas, 73
Hudud
crimes, 145
defined, 163
Iran, 171
Pakistan laws, 160
Human exploitation, 255
Human rights
development, 298
recognition, 296
Saudi Arabia, 166
United Nations, 296, 298, 300
Human trafficking
defined, 253, 272-273
domestic laws, 272
Interpol, 255
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IPES, 276

legal status of persons, 274

protocol, 272

protocol issues, 273

protocol provisions, 273

social methods of prevention, 275

United Nations Crime Prevention
and Criminal Justice Network,
270

victim education, 274

victim social assistance, 274

women, 273

Hungary, 193

I

IACA. see Interpol Anti-Corruption
Academy (IACA)

IACO. see Interpol Anti-Corruption Office
(IACO)

IACP. see International Association of
Chiefs of Police (IACP)

IAPCM. see Institute of Applied Physics
and Computational Math
(IAPCM)

ICAID. see Interpol Child Abuse Image
Database (ICAID)

ICC. see International Criminal Court
(ICC)

IC]J. see International Court of Justice (ICJ)
ICT. see International Policy Institute for
Counter Terrorism (ICT)
IDC. see Interdisciplinary Center (IDC)
IGEC. see Interpol group of Experts on
Corruption (IGEC)
ILC. see International Law Commission
(ILC)
Mlicit Manufacturing of and Trafficking
Firearms, 275
Imprisonment, 20, 199
Incapacitation, 21, 69, 86
Incarceration
alternatives, 93
Canada, 85
confinement, 90
England, 85
rates, 85, 90
United States, 85, 90
India
British independence, 212
capital punishment, 217
CID, 216
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community-based treatment, 218
confinement, 218
corrections, 217
court system, 214
crime classification, 213
criminal processes, 216
dharma, 212
hierarchy of judicial system, 219
High Court judges, 214
judges, 214
legal history, 212
lower criminal courts, 214
magistrate’s court, 217
mixed law models, 212-218
Muslim invasions, 213
Penal Code crime categories, 219
policing, 215
prison administration, 218
prison types, 218
prosecutors, 217
Supreme Court, 214
system of law, 212-218
trial judges, 217
Indian Evidence Act, 216
Indian Penal Code (IPC), 213
crime classifications, 213
Indian Police service (IPS), 216
Indictment, 25
Indo-Tibetan Border Police (ITBP), 215
Information, 25
Inquests
Brazil, 122
civil law, 14
courts civil law model, 110
delegado de policia, 122
model, 13
prosecution, 110
Institute of Applied Physics and
Computational Math IAPCM),
41
Institutes of UN Crime Prevention and
Criminal Justice Programme
Network, 268
Interdisciplinary Center (IDC), 278
Intermediate People’s Court, 184
Internal security, 142
International Association of Chiefs of
Police (IACP)
defined, 253
international criminal justice
agencies and associations, 262
International associations, 279



Index 323

United Nations, 230, 234
United Nations Security Council, 229

International Atomic Energy Agency, 303
International Court of Justice (ICJ), 225,

233
advisory proceedings, 241
case resolution, 238
contentious cases, 240
dual jurisdiction, 240
establishment, 238
international courts, 235-241
jurisdiction, 240
PCIJ, 252
Permanent Court of International
Justice (PCIJ), 237
practice decisions, 239
practice directions, 239
Rules of Court, 239
United Kingdom, 235, 238
United Nations, 235, 240, 241, 251
United States, 235

International courts, 225-252

European communities court of
justice, 241-251

International Court of Justice (ICJ),
235-241

international criminal court,
225-234

key terms, 225

International crimes, 4

defined, 1
justice issues, 280
United Nations, 280

International Criminal Court (ICC), 4, 225

Bill Clinton, 226
complementarity, 229, 232
court cases, 231

court proceedings, 232, 235
establishment, 227

genocide, 227

George W. Bush, 226
international cooperation, 230
international courts, 225-234
judicial divisions, 228
jurisdiction, 229, 232, 251
jurisdiction and admissibility, 228
pretrial chamber, 230
procedure, 229

prosecutor, 228, 231

registry, 228

Rome Statute, 231, 251
Rwanda, 232

state duties, 230

trial chamber, 234

© 2008 by Taylor & Francis Group, LLC

United States and ICC, 226
war crimes, 227
Yugoslavia, 232

International criminal justice agencies and

associations, 253-280

child wise, 279

Europol, 261-262

Europol computer system (TECS),
262

International Association of Chiefs of
Police, 262

International Police Association, 263

International Police Executive
Symposium, 275-276

International Policy Institute for
Counter-Terrorism, 277

Interpol, 253-261

key terms, 253

Organization of American States, 278

United Nations Crime Prevention
and Criminal Justice Network,
264-275

International Criminal Police Organization

(Interpol), 4, 75, 300
activities of, 254
Asia, 258
child sexual exploitation, 256
core functions, 254, 279
corruption, 256
criminal organizations, 258
currency counterfeiting, 259
cyber-crime investigation, 261
defined, 253
drugs, 257
drug trafficking, 258
environmental crime, 260
Eurasia, 258
financial and high-tech crimes, 259
fugitive investigative services, 259
genocide, 260
global abuse of drugs, 257
global police communications
system, 254
human beings trafficking, 255
human exploitation, 255
international criminal justice
agencies and associations,
253-261
international cyber-crime
conference, 261
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international fugitives, 259
law limitations, 254
member countries, 253
money laundering, 259
national central reference points
network, 260
non-governmental organizations
(NGOs), 258
operational police data services, 255
operational police support services,
255
public safety, 257
public safety threats, 259
sections, 254
structure, 254
terrorism, 257
training, 255
war crimes, 260
International cyber-crime conference, 261
International disputes, 237
International fugitives, 259
International Law Commission (ILC), 233
International Police Association (IPA), 263
development, 279
international criminal justice
agencies and associations, 263
International Police Executive Symposium
(IPES), 275
annual meetings, 276
human trafficking, 276
initiatives, 276
policing, 277
International Policy Institute for Counter
Terrorism (ICT), 277
international policy makers, 277
terrorism, 278
International policy makers, 277
Interpol. see International Criminal Police
Organization (Interpol)
Interpol Anti-Corruption Academy
(IACA), 256
Interpol Anti-Corruption Office (IACO),
256
Interpol Child Abuse Image Database
(ICAID), 256
Interpol group of Experts on Corruption
(IGECQ), 256
Interpol National Central Bureaus, 257
IPA. see International Police Association
(IPA)
IPC. see Indian Penal Code (IPC)
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IPES. see International Police Executive
Symposium (IPES)
IPS. see Indian Police service (IPS)
Iran
capital punishment, 172
corporal punishment, 173
corrections, 169, 175
death penalty, 172
Gendarmerie, 170
hudud, 171
Islamic legal model, 169, 175
Islamic Punishment Act 1991, 175
Islamic Republic, 169
Islamic Revolution, 160
National Police, 170
policing, 169, 175
primary police units, 170
sentencing practices, 171
sexual crimes, 171
Ireland, 92
Islam
aid to prisoners’ families, 174
amputation, 173
beheading, 156
blood money, 176
countries, 174, 176
criminal law, 16
criminal trails, 153
defined, 148
Iran, 160, 169, 175
justice, 171, 173
legal systems, 156
legal traditions, 161
model, 15
Pakistan policing, 168, 175
principles, 171
rules of proof, 153
Saudi Arabia, 150, 156-158
Saudi human rights record, 166-168
Saudi policing, 164
Semitic root, 148
Islamic law
adultery, 155
Allah, 16
civil law, 145
common law, 145
confessional evidence, 153, 162
confessions, 154
criminal proceedings, 150
defined, 1
degrees of murder, 152, 161
discretionary punishment, 152
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eyewitness testimony, 154
individual responsibility, 150
law, 176
legal tradition, 145
Muslim jurists, 154
origins, 148
presumption of innocence, 151
principles, 150
proof of criminal charges, 154
proof of facts, 152
religion, 176
religious crimes, 150
safeguards for innocence, 159
Saudi Arabia, 150
schools of, 149
Islamic law model courts, 145-162
guilt evidence, 153-155
key terms, 145
murder, 152
origins and evolution, 148
penal law structure, 151
principles, 150
Saudi Arabia, 156-158
sources, 149
Islamic legal model policing and
corrections, 163-176
amputation, 173
blood money, 173
corrections, 170-172
Iran corrections, 175
Iran policing, 169
key terms, 163
Pakistan corrections, 175
Pakistan policing, 168
prisoners’ families” aid, 174
Saudi human rights record, 166-168
Saudi policing, 164
Islamic Punishment Act 1991, 175
Islamic Punishment Act 1993, 175
Islamic Republic, 169
Islamic Revolution, 160
ITBP. see Indo-Tibetan Border Police
(ITBP)
Ius gentium, 11

j

Jail incarceration, 90. see also Prison
Judge

Brazilian, 124

common law, 19

court commissioners, 53
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criminal case participants, 35
defined, 35
Germany, 137
High Court India, 214
India, 214, 217
shari’ah, 155
Sri Lanka, 221
Supreme Court, 214
trial, 35, 53, 217, 221
Judge-rapporteur, 225
Judicature
Act of 1873, 54
Supreme Court, 54
Judiciary
branch, 218
Canada, 64
divisions, 228
India, 219
international criminal court, 228
legal system, 64
members, 64
reprieve, 94
Sri Lanka, 218
system hierarchy, 219
Juries
civil law countries, 118
consults, 9
Jurisdiction
admissibility, 228
Brazil, 123
Civil Service Tribune, 251
Court of First Instance, 247
determination, 118
dual, 240
Germany, 118
1CC, 229, 251
ICJ, 240
international criminal court, 228
Jurisprudence, 1, 5
Jurors, 123
Juryi, 191
Jus commune, 104, 106
Jus gentium, 1
Justice
Islam, 171, 173
models, 5
Sri Lanka, 219
United States, 5
Justinian Code, 13
Juvenile court, 112
Juyi penalty, 201
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Kanshou house, 191
K1 directory, 46
King’s Bench, 54

L

LANL. see Los Alamos National Laboratory

(LANL)
Lashings, 174
Law
Canada, 79
courts common law model, 59-60
EU, 244, 250, 251
history, 7
instrument of control, 7
Interpol, 254
Islamic law, 176
limitations, 254
models, 4
policing, 79
political instrument of, 7
practice, 59-60
types, 4
United States, 109
Law Courts, 56
Law enforcement
agencies, 20, 38, 274
arrest procedure, 38
Brazil, 132
Canada, 20
comparative legal models, 19
EU, 261
organization, 261
protocol, 274
structure, 71
traffic control, 37
United States, 71
Lawyers education, 180
League of Nations
PCIJ, 237
World War I, 237
Lee, Wen Ho. see Case of Wen Ho Lee
Legal limitations, 193
Legal models, 5
historical approach, 6
types, 3
Legal system
Australia, 66
Bulgaria, 207
Canada, 61
Germany, 124
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PRC, 181
structure, 66
United States, 5
Legal traditions of Islam, 145, 161
London Metropolitan Police Authority, 74,
76
Los Alamos National Laboratory (LANL),
39
CFS, 44
FBI, 40
Lower criminal courts, 214

M

Madrid, Spain, 134
Magistrates’ Court
Crown Court, 55
England, 55
English court system today, 55
India, 217
Magna Carta
courts common law model, 27
feudal law, 28
France, 28
Mandamus, 54
Manslaughter, 32
Martial law, 29
Marxist legal theory, 187
Mazalim courts, 150
Meditation, 147
Metropolitan Police Authority (MPA), 74
hiring requirements, 76
United Kingdom, 74
Mexico, 113
Migrant smuggling
consent, 271
exploitation, 271
protocol, 272
transnationality, 271
Militia
defined, 191
Public Security, 193
Russia, 193-194
Ministry of Justice (Mo]), 89
Misdemeanor, 25
Mixed law models, 207-222
Bulgarian system of law, 207-211
Indian system of law, 212-218
key terms, 207
Sri Lankan system of law, 218-221
Mixed-legal model, 17-18
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Mo]. see Ministry of Justice (Mo])
Money laundering, 259
Morals, 6
Moscow, Russia
criminal trials, 178
traffic problems, 194
MPA. see Metropolitan Police Authority
(MPA)
Mubahith, 163
Muhammad, 146
Municipal police forces, 82
Murder
degrees, 152, 161
Islamic law model courts, 152, 161
Muslim
India, 213
invasions, 213
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law of search and seizure, 185
legal system, 181
police detention, 197
police force, 196
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inquests, 122
investigations, 186
limitations, 193
misbehavior, 195
model categories, 128
officers, 73
officer training, 220
organizational structure, 194
origin, 69
Pakistan, 169
power, 78, 129, 190
PRC, 196
recruitment campaigns, 75
salary, 76, 77
Saudi Arabia, 164
searches, 185



Index

specialized forces, 169
Sri Lanka, 220, 222
station, 108
substation, 118, 179
system, 168
torture, 167
training, 100
United States, 71, 72, 77-78
university, 195
warnings, 197
Police and Criminal Evidence Act
(1984), 78
(1994), 78
Police and Magistrates’ Court Act of 1994,
79
Police Community Support Officers
(PCS0), 79
Police Department Community Policing
Substation, 73
Police Department Headquarters, 80
Policing
common law, 69-83
common law policing, 70
defined, 19
England, 99
Germany, 128, 142
Indian system of law, 215
IPES, 277
models, 70, 99
People’s Republic of China (PRC),
196-197
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Positive law
approach, 6
defined, 1
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PRC. see People’s Republic of China (PRC)
Precedent, 1
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Primary police units, 170
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types, 218
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civil law model policing and
corrections, 139
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clerk of court, 52
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RCMP. see Royal Canadian Mounted Police

(RCMP)

Reckless, Walter, 3
Recruitment campaigns, 75
Reformation, 106
Regime types, 212
Rehabilitation

approach, 86

criminal, 91

defined, 69

United States, 91
Release regulations, 90
Religion

Islamic law, 176

United Nations, 296
Religious crimes, 150
Retained counsel, 25
Retribution, 69, 85
Rights of accused, 185
Right to fair trial vs. freedom of press, 64
Right to represent oneself, 51
Rikspolis, 127
Roman Catholic Church



Index

canon law, 104
common law, 124
Roman Civil law, 13
Roman Law, 9-11
Byzantine jurists, 11
civil law model, 124
commercial law, 105
courts civil law model, 103
England, 27
Greek influence, 9
revival, 12
Twelve Tables influence, 10
Rome Statute
I1CC, 231, 251
United Nations, 227
Royal Canadian Mounted Police (RCMP),
20, 80
Air Section, 83
basic training, 81
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CTP, 84
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death penalty, 203
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prisoners, 200
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DPS, 165
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policing, 164, 166-168
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torture, 166-167
workers’ rights, 167
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Search warrants
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PRC, 185
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PRC, 185
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Cuba, 202
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Germany, 133, 143
Iran, 171
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process, 221
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Sri Lankan system of law, 221
United Kingdom, 89, 90
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Wales, 89
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Shari’ah, 16, 146, 167
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Sixth Amendment, 50
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defined, 2
Soviet Union, 177, 189
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Cuba legal system, 186-189
key terms, 177

People’s Republic of China, 180-186
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corrections, 191-205
China corrections, 200-202
Cuba corrections, 203-204
Cuba policing, 198
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Russia corrections, 199
Russia policing, 193
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Bulgaria, 207-208
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civil law model, 127, 142
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criminal justice system, 219
criminal warrants, 220
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justice system, 219
mixed law models, 218-221
police, 222
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police officer training, 220
policing, 220
sentencing process, 221
system of law, 218-222
trial alternatives, 221
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trial procedures, 220
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criminal case participants, 49
powers of authority, 49-50
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State corruption, 132
State duties, 230
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Supreme Court of Cassation, 207
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Terrorism
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257
prevention, 299, 303
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United Nations combating, 296, 299
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Sri Lanka, 220, 221
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rule of law, 298

Security Council, 229

Special Rapporteur, 304

Taliban, 301

terrorism, 296

Terrorism Prevention Branch, 269

terrorist attack prevention, 303

© 2008 by Taylor & Francis Group, LLC

Index

transnational organized crime, 269
Universal Declaration of Human
Rights, 263

United Nations Office on Drugs and Crime

(UNODC), 256, 265, 267, 300, 302
TPB, 264, 269
work program parts, 267

United States
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criminal sentencing, 133
criminal treatment, 91

death penalty, 98

defense counsel, 51

District Courts, 33

federal courts, 29

federalist government, 93
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legal system, 5

Magistrates, 34
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solicitors, 61
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Sixth Amendment, 50
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United States District Court (USDC), 33
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