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INTRODUCTION

The Muslim view is that the origins of the Islamic legal code are rooted in
the Qur’an, the sunna of the Prophet, consensus, and analogy. This view,
especially regarding the role of the sunna, was first challenged about a
hundred years ago by such Western scholars as C. Snouck Hurgronje and
Ignaz Goldziher. But it was only in this century, with the publication of
An Introduction to Islamic Law (1964) and Origins of Miuhammadan
Jurisprudence (1950) by Joseph Schacht that the doubts about the vahidity
of the classical account came to be articulated in a comprehensive theory
which claimed to destroy it.

Schacht’s Origins of Muhammadan Jurisprudence has won high
acclaim among leading Orientalists. H. A. R. Gibb. for example, consid-
ers that “it will become the foundation tor all future study of Islamic
civilization and law, at least in the West™! and N. J. Coulson says that
Schacht “*has formulated a thesis of the origins of Shari*a law which is
irrefutable in its broad essentials.”? It has also strongly influenced many
other Oricentalists, notably J. Robson, Fitzgerald, J. N. D. Anderson, and
C. E. Bosworth, and has had a similar impact upon modern Muslim
writers on Islamic law such as Fazlur Rahman, A. A. A. Fyzee, and
others.?

Schacht’s main thesis may be summarized thus:

1. Law as such fell outside the sphere of religion. The Prophet did not
aim to create a new system of jurisprudence. His authority was not
legal. As far as believers were concerned, he derived his authority
from the truth of his religious message; skeptics supported him for
political reasons.

2. The ancient schools of law, which are still the major recognized
schools today, were born in the early decades of the second century
A.H. By sunna they originally understood the “living tradition™
(al-‘amr al-mujtama‘alaih), that is, the ideal practices of the com-
munity expressed in the accepted doctrine of the school of law. This
early concept of sunna, which was not related to the sayings and

1 H. A. R. Gibb, Journal of Comparative Legislation and International Law, 3rd series, vol.
34, parts 3-4 (1951), p. 114.

2 N. J. Coulson, A History of Islamic Law (Edinburgh 1964), p. 4.

3 Fazlur Rahman, Islamic Methodology in History, (Karachi, 1965), pp. 10-11. A. A. A_
Fyzee, Outlines of Muhammadan Law, (Oxford 1964), pp. 26-28. Schacht’s Origins has
bécome the bible of Orientalists to such an extent that when the late Amin Al-Masri chose
a critical study of the work as the subject of his Ph.D. thesis, his application was rejected
by the University of London; he fared no better at Cambridge University. See Mustafa
Siba‘i, As-Sunna wa Makanatuha (Cairo, 1380/1961), p. 27.
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deeds of the Prophet, formed the basis of the legal theory of these
schools.*

3. These ancient schools of law gave birth to an opposition party,
religiously inspired, that falsely produced detailed information ab-
out the Prophet in order to establish a source of authority for its
views on jurisprudence.

4. The ancient schools of law tried to resist these factions, but when
they saw tiat the alleged traditions from the Prophet were being
imposed more and more on the early concept of sunna, they con-
cluded that “‘the best they could do was to minimize their import by
interpretation, and to embody their own attitude and doctrines in
other alleged traditions from the Prophet™ — that is, they joined in
the deception.

5. Asaresult, during the second and third centuries A H. it became the
habit of scholars to project their own statements into the mouth of
the Prophet.

6. Hardly any legal tradition from the Prophet can, therefore, be
considered authentic.®

7. The system of isnad” (*‘chain of transmitters™), used for the authen-
tication of hadith documents, has no historical value. It was in-
vented by those scholars who were falsely attributing their own
doctrines back to earlier authorities; as such, it is useful only as a
means for dating forgeries.

Schacht argues that the picture painted by Muslim scholars of the
origins of Islamic law, “‘concealed rather than revealed the truth; and I
trust that the sketch by which I have tried to replace it comes nearer to
reality.” If that is indeed the case, not only the early legal history of Islam
but its early literary history as a whole would be demolished, and the
honesty and integrity of almost all Muslim scholars of the early centuries
would be called into serious question. It is the aim of this book to examine
such charges.

The question that immediately poses itself is the means Schacht used to
produce findings so startlingly at variance with the Muslim view. Not only
with the Muslim view but even against the historical facts known to every
reader of Islamic history. As an example, I cite the case of Ibn Hanbal and
his clash with the dogma and creeds of the Caliph and Mu‘tazila sect. He
asked the Caliph to bring forward a single hadith of the Prophet that
supported the official view. But the Caliph with all his power and an army
of learned scholars was unable to produce one. The fact that it was
impossible to fabricate a hadith on the authority of the Prophet that could
go unnoticed by the scholars speaks for itself.

“ See Origins p. 80. According to Schacht, ““Shafi'i was the first lawyer to define sunna as
the model behaviour of the Prophet™ (ibid. p. 2).

S Introduction, pp. 35-36.

S Ibid., p. 34.

7 For a detailed discussion of isnad, see below Chapter 6.
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Schacht had two methods at his disposal: either to draw his conclusions
from a study of the original sources of Islam, especially the Qur’an, or to
use the writings of early scholars as sources. He adopted the latter course.
I have, therefore, carried out a rigorous study of these writings to deter-
mine what there might be in them that led Schacht to his conclusions.

It will be argued that, in broad terms, the writings of the early scholars
support the classical picture; Schacht has apparently failed to consult
some of the most relevant literature; he often misunderstands the texts he
quotes; the examples he uses frequently contradict the point he is attemp-
ting to make; on occasion he quotes out of context; and, most important,
he applies unscientific methodology for his research, thus drawing conclu-
sions that are untenable when the evidence of the text as a whole is
weighed. The arguments will be illustrated by using detailed, direct
quotations from the early sources while scrutinizing the methodology
applied by Schacht.

The book is divided into two parts. In the first part, which is divided
into two chapters, I discuss Schacht’s views on law and its place in Islam in
the light of the specific injunctions laid down in the Quran. It will be
shown that, in theory at least, law did not fall outside the sphere of
religion and that the Prophet created a distinct legal system which was in
use in the first century A H..

The second part is divided into six chapters. Chapter 3 deals with the
early concept of the sunna. The next, Chapter 4, discusses Schacht’s
thesis that the ancient schools of law considered the generally agreed-on
practice — the “‘living tradition” — more authoritative than traditions from
the Prophet. Chapter 5 cites examples from the writings of the time to
show that the ancient schools of law, far from being resistant to the sunna
of the Prophet, in fact based their decisions on it on their best knowledge.
Chapter 6 is a critical study of the examples Schacht adduces in his
attempt to show how what he calls the fabricated sunnas of the Prophet
imposed themselves on the original idea of sunna, and how the ancient
schools of law, having been defeated by the traditionists, began to project
their own doctrines into the mouth of the Prophet. Chapter 7 consists of a
detailed discussion of the examples produced by Schacht in defense of his
theory that the entire hadith literature was an invention of the second and
third centuries. In Chapter 8 there is a similar discussion of the examples
Schacht uses to impugn the validity of the isnad system. It argues that he
failed to understand the difference between the way isnad was quoted in
the sira and Figh-hadith literature and its use in hadith literature.

One of the factors that might have caused many mistakes by modern
scholars is the lack of deep understanding of early scholars, their literary
style, and their methods of quotation. This problem is discussed in my
book, Hadith Methodology and Literature, pp. 74-79. which shows what
the early authors of Hadith books recorded in their books on the author-
ity of their teachers; apparently verbal narrations were drawn from the
books of their teachers. These sources therefore may be legitimately used

3



to trace the records of the narrations and doctrines of early authorities.

There are two appendices. One gives examples of isnad from Sira and
Figh-Hadith literature (in English) that indicate the styles of early scho-
lars of law and biographers of the Prophet using Isnad. The other consists
of the same material as Appendix 1 in Arabic to facilitate comparison for
research scholars.

There is a certain overlap in the examples used in the various chapters.
In this I follow Schacht, who uses the same examples in many places.
although because he frequently refers to page numbers rather than
specifying the actual example under discussion, this may not always be
readily noticeable to the reader.® Moreover, I consider it sufficiently
important to treat each aspect of Schacht’s theory comprehensively, even
at the expense of some repetition. I hope the reader will bear with me if
some of my arguments seem lengthy. Indeed. they would have been
lengthier still if I had not confined myself to the most crucial points
regarding sunna in Schacht’s writing. A critique of all the areas in conten-
tion would fill many volumes.

® Sec, for example, Khiyar al-Majls pp 64, 160. 167 184, and 256
4



PART ONE
LAW AND ISLLAM

The primary purpose of any law is to make social life possible. In societies
where laws are man-made, they reflect the values current in that society at
any given time. The society starts out by deciding what it wants to make
legal and illegal and formalizes its views in a legal code. Opinions about
what consitutes a legal or illegal act change, sometimes diametrically, as
values change. When this happens the law 1s changed accordingly.

The values of societies, although in many cases deriving their original
authority from religious sources, are fixed by the societies themselves.
There is often a dichotomy between what a society considers legal in a
secular sense and what its religious teachings indicate. No such dichotomy
exists in Islam.

The essential key to the understanding of the values of an Islamic
society is “"La [laha [llallah,” **There is no god but Allah.”" In Islam,
Almighty Allah is the Only Creator of the universe and everything in it,
including man. He is the Sustainer, the Most Benevolent. the Most
Merciful. It is He alone who fixes the values and possesses all legislative
power. He alone has the authority to lay down what 1s lawful and
unlawful. Thus, the law as revealed by Him in the Qur’an and through the
agency of the sunna of the Prophet is immutable and obligatory on all
believers. Even the Prophet himself did not have the right to alter it of his
own volition.

Schacht’s central contention is that law as such fell outside the sphere of
religion. He further maintains that Islamic law did not exist at all during
the greater part of the first century A.H. If he were correct, the founda-
tions of I<lamic society would be cut away.

I will ook in détail at these two contentions. Chapter 1 will deal with
the place of law in Islam, quoting extensively from the Qur’an to show
thatit was indeed pait of the Prophet’s function and duty to create a new
system of law, that it was an accepted principle that the Prophet was
authorized by Allah to legislate, and that his own behavior formed .
model for Muslim society. Chapter 2 will show that these injunctions from
the Qur’an were reflected in practice, and that there were systematic
Islamic legal activities throughout the first century A H.



IIIII



CHAPTER ONE

THE PLACE OF
THE LAW IN ISLAM

In the sixth century of the Common Era, the Ka'ba in Mecca, the
symbolic heart of monotheism,' was surrounded by and filled with no
fewer than 360 idols.? The city itself was full of idol worshippers. Polythe-
ism was rife throughout the Arabian peninsula; the small Jewish com-
munities dotted here and there and the few tribes that had been converted
to Christianity were the exception. As Muir writes: “The foundation of
Arab faith was deep-rooted idolatry, which for centuries had stood proof,
with no palpable symptoms of decay, against every attempt at evangehsa-
tion from Egypt and Syria.™

Commercial life was flourishing, especially in Mecca and Ta'if, while
Medina was a lively business and agricultural center. Usury was wide-
spread. And with tribes as the social umts, there was no organized
government. There was, consequently, no agreed way of obtaming jus-
tice, let alone a system of legal practice. Disputes were settled either on a
crude revenge basis or by calling in arbitrators acceptable to both sides.
Although the Arabs had some excellent qualities, such as courage, hospi-
tality, honesty, and love of freedom, they also had some evil and degrad-
ing vices.

It was into this environment that Allah sent Muhammad with his
Eternal Message. His influence was immediate: during the period of
more than a decade that he preached in Mecca he was subjected, in a way
that Christian preachers and other thinkers before him in the same area
had not been, to continual ridicule and harassment. The ruling polytheists
saw only too clearly the threat posed to their way of life by the core
sentence of Muhammad's message: “La {laha Hlallah.” *“There is no god
but Allah™ was no dead metaphysical phrase but a living creed which
demanded the total submission of man's will to the will of Allah and not to
the will of other men. As Almighty Allah says:

oWl o, Gl glsy Sy GNe O

Qur'an, 2:96.

Muslim b. Hajjaj al-Qushairi, Sahih, (Cairo 1374/1955) Jihad 87. cited hereafter as Mu
Sir William Muir, The Life of Mahomet (London 1894), pp. 82-83 (introduction)
Qur'an, 6-162.
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Say: my prayer, my ritual sacrifice, my living, my dying all belong to Allah,
the Lord of the Worlds.

If the principle of total submission of man’s will to Allah is accepted,

naturally and logically it leads to the belief that His Will ought to be the
only law and that man must submit himself to these injunctions in their
entirety. The Qur'an says:

P AWy Al 2L Y S Y
Verily, His is all creation and His is the command [law]. Blessed be Alliah.
the Lord of the Worlds.

And again:

‘:_«-Ul J) S ol JF '_-J.:.-i:.' al l.j_n: N ESINVY »__J.iﬁ‘ r_gs'._—lr i ‘JJ_.::J YJ

th-.Li.g‘Y»._JJS.'"‘.U‘J&J;;-Q
And do not say. as to what vour tongues falsely describe, this is lawful, and
this 1s forbidden. so that vou forge a falsehood aganst Allah. Those who
mvent a he against Allah will never prosper.

The Qur'an makes it clear that, originally, legislative power belonged

to Allah. He instructed His messenger thus:

L% ol el ol ass ; o R AL :

UJM—LI._!\I'___-\J ’.i..' Y}LQA-JLJ_aS] _‘.-*--;‘..--J;Jl.l.v-r.r
And now we have set thee [O Muhammad)] on a clear road [Shari'a) of our
Commandment: so follow it. and follow not the desires of those who know
not.

Allah also bestowed certain powers on his Prophet in this regard:

8 r..f_-l-b\._'-lls ‘,‘_3'“ J?‘\-‘-')J ‘.-h_,-.oi o C‘é-u Y] f..(,:,-ﬁ r_,.‘_J Sl r.$ J.d"-‘J
He will make lawful for them all good things and prohibit for them only the
foul, and will relieve them of their burden and the fetters which were set
upon them.

It is important to note, however, that only Allah Himself is the lawgiv-

er. The Prophet’s task was to explain this law by word and deed. His
words were binding not because he was the lawgiver as such but because
what he said about the law had originally been conveyed to him by Allah
or had His approval. He is obeyed by Muslims because they are certain
that his words and deeds express the will of Aliah.

Further, Allah ordered the people to obey the Prophet without res-

ervation and to take his life as a perfect model to be followed.” Thus, for
the Muslim community, the orders of the Prophet were on an equal
footing with the Orders of Almighty Allah. All his orders and personal

* Quran, 7:54.

¢ Qur'an, 16:116.

7 Qur'an, 45:18.

% Qur'an, 7.157.

% Chapter 1 deals with this concept in the section concerning the Prophet as Muta’
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behavior, as well as deeds done by others that met with his tacit approval,
were carefully noted by his Companions and put into practice.

In his lifetime. the Prophet saw almost the whole of the Arabian
peninsula come under the guidance of Islam. Within a quarter of a
century of his death, parts of what are now the USSR, Afghanistan, Iran,
Iraq. Syria, part of Turkey. Egypt, Palestine, Lebanon, the Sudan.
Yemen, Libya, and Tunisia were under Muslim control.

The task of spreading the message of Islam and developing the fledg-
ling Muslim communities fell to the Companions of the Prophet. Those
who were well versed in the Qur’an and the sunna of the Prophet became
teachers of Law. Great cities such as Mecca. Madina, Basra, Kufa,
Damascus. and Fustat (Cairo) became the centers of legal education. The
central government gave constant guidance, although the methods it used
varied. Forexample, we find hundreds of letters sent by the Caliph *Umar
to the Commanders and far fewer from other caliphs.'® The learned
Companions passed the word to the Successors. and when life settled
down in the new territories. scholars began to travel to different parts of
the Muslim world to acquire knowledge on a much larger scale.'!

The authority of the law as revealed in the Qur’an and the sunna of the
Prophet was unquestioned by these scholars. The authority of the Qur’an
was part of Muslim belicf, although obviously there were disagreements
on interpretation and thus its application in certiun cases. Similarly.
although the rule that the sunna of the Prophet must be followed was a
basic part of Islamic belief and. thus, unanimously accepted among
Muslims, different methods of testing whether this or that practice was
actually the sunna of the Prophet were in existence. Again, there were
differences in interpretation of certain aspects of the sunina and. similarly
in their application.

When a decision was being made about the correct interpretation of
sunna, the opmions of the Companions were taken into consideration
because of the fact that they participated with the Prophet in applying the
Divine Orders and were intimately acquainted with the Qur’an, its spirit,
and its promulgation by the Prophet. They were also the first to be privy
to the Prophetic orders. Yet although their explanations and their deci-
sions carried much weight, later scholars had the right to differ from them
in interpretation of both the Qur'an and the statements of the Prophet;
this was especially the case where the Companions themselves disagreed.
By no means were all the issues requiring resolution explicitly dealt with
either in the Qur'an or the sunna of the Prophet; scholars had to use their
discretion, fjrthad, which again sometimes resulted in disagreement.
Moreover, in the second century A H., when scholars began to travel
extensively for the sake of knowledge. they found that certain aspects of
the sunna of the Prophet had been unknown to certain scholars of the

10 Chapter 2 discusses these letters
' See Khatib, el Rihkla, edited by N_itr, 1395 pp 107-183



early period and thus their decisions were in conflict with those parts of
the sunna.

Plainly, then, considerable disagreement inevitably existed among the
early lawyers. But it is important to note that in many societies, legislators
draw up constitutions embodying a framework of law. In Islam, the
legislator is Allah and He fixed the legislative authority in Himself and
His Prophet, or in other words, in the Qur'an and the sunna of the
Prophet. '

From the very meaning of the word Islam. that is “‘submission,” or
rather its Islamic meaning, which is *‘total submission to the will of Allah™
— and the central legal concept that all legislative power rests with
Allah.'? four additional principles are either to be found in the Qur’an or
can be readily deduced from it:

1. The revealed principles of law cover all facets of human activity. As
Islam demands total submission, it ought to provide laws and guidance to
cover all facets of human activity. And. in fact. the Qur'an, together with
the sunna of the Prophet. covers all “'legal aspects™ of life, either in the
form of general rules'! or in great detail, as for example. in the laws of
inheritance, marriage, and certain crimes.

2. The revealed law is binding on the whole community. Even the
Prophet had to follow what was revealed to him. Allah says:

O gada ¥l clgal a Vs Leadls a1 e dms 2 e Slhan o3
And now We have set thee [O Muhammad] on a clear road [Shari‘a] of our
Commandment; so follow it and follow not the desires of those who know
not.

It is thus clear that the whole community and the individuals in it are
bound by the same laws. Allah says:

108y 5 o Shad 15 2gasls Byla oI 5T S Liay
This is the Book We have sent down, blessed; so follow it, and be God-
fearing. that perhaps you will find mercy.

The following verses from the Qur'an may further serve to illustrate
this principle. Almighty Allah says:

'? Consensus and analogy were mentioned by the Qur'an implicitly and by the Prophet
explicity. Therefore it has always been the theory and behief of Muslim scholars that the
whole of the legal system rests on two main sources: the Qur'an and the sunna of the
Prophet. Then there arc sources or subsources such as the consensus of Muslim scholars
as a whole and the method of analogy, etc

3 See the discussion of **La-llaha Hlallah,” carher in this ckapter

'* See A. S Rusaini, Master's thesis, Shari'a Collcge. Mecca, 1392, Figh al-Fugaha'
as-Sab'a. chart of verses, p. 5.

* Qur’'an, 45:18.

'® Qur’an. 6:155.
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And [O Muhammad] follow that which is revealed to you, and forbear until
Allah gives judgment. And He is the Best of Judges.
And again:

8 e Ol S5 Y allt 151 L o Gy oS L ST L) W5 L
Lo! We reveal unto thee the Scripture with the truth, that thou mayest judge

between mankind by that which Allah makes clear to thee, and be rot a_
pleader on behalf of the treacherous.

The Qur’an rebukes those whose conduct violates the above verse, and
praises those whose conduct conforms fo it. Allah says:

- il eyl Ly IS dmy om opin G2 3 g 5 Lirbly g Jlo g L Ll 051500
= &J-':Jnlrrlﬁ&)il;\!r.p':a_r.iﬁ:jdr)’ﬂ“'d!',})*‘l!’

Wiz OT 0312 ol L) ol 50 sl BT e o) 155L G104 50 Ol
(Sond gy allt 31155 15} Sxaght J 5 OIS W] - 0,0 n Ul e re-l&
iy il 22y ddyy g Al phay ey Ol oa eyl Lably e 152, O P
Y0y FE a2,

They say, “We believe in God and in the Apostle, and we obey,” but even
after that, some of them turn away: they are not truly believers.

When they are summoned to God and His Apostle in order that he may
judge between them, behold, some of them decline [to come].

But if the nght is on their side, they come to him in all submussion. Is it that
there is a disease in their hearts? Or are they in fear that God and His
Apostle will deal unjustly with them? Nay, it is they themselves who do
wrong. The response of the Believers, when summoned to God and His
Apostle, in order that he may judge between them, is no other than this:
They say, ““We hear and we obey." It is such as these who will attain felicity.
It is such as obey God and His Apostle, and fear God and do right, that will
win [in the end].

And again: - 4

1 1581z OF O3 5 S e 5 Loy SLIE 55l e 1yl ‘..,;l O yaszp ol ,_11,:;1 '

20 ms YO gl OF Ol g 44 1y a5 OF 1yl 5y gl
Have you not regarded how those who assert that they believe in what has
been sent down to you, and what was sent.down before you, desire to take
their disputes to idols, although they have been commanded to disbelieve in
them? But Satan desires to lead them astray into gross error.

It is not only those who profess Islam who are rebuked if their conduc!
falls short of what is demanded. The Jews, for example, were rebuked for
not following the revealed law-of Moses. Allah says: -

17 Qur'an, 10:109.
18 Qur'an, 4:105.
19 Qur'an, 24:47-52.
20 Qur’an, 4:60.
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Hast thou not regarded those who were given a portion of the Book, being

called 1o the Book of God, that it might decide between them [in justice],
and then a party of them turned away, in opposition [to the truth]?

It was a sign of hypocrisy not to submit to the revealed law. Allah says:
2 spdo dlie Ogdeas Gl culy Ly A0 5T ) Il oA )3 15
And when it is said unto them: “Come unto that which Allah hath revealed

and unto the Messenger,” thou seest the hypocrites turn from thee in
aversion.

3. Whoever does not follow the revealed law and does not judge according
to it is counted an unbeliever. Whoever rejects the Divine revelation and
acknowledges anyone but Allah as authorized to legislate is not a Muslim.
Allahsays: ~

B0y S oa LG U Il e o S£ L omy
Whosoever judges not according to what Allah has sent down, they are the
unbelievers. '

This point is clarified by the following incident. ‘Adi b. Hatim. a
former Christian, heard the Prophet reciting:

LAY Lykad W) Fy ol Lay o n ol ey 0l 035 o LLT oplinsy on Ll 1434

355 5 |8 Slne pa V] ) Y sy
They have taken their rabbis and their monks as lords apart from Allah and
the Messiah, Mary’s son, and they were commanded to serve but One God;
there is no deity but He; glory be to.Him, above [all]that they associate [with
Him].

When ‘Adi b. Hatim heard this, he said that the Christians did not
worship their monks. The Prophet’sreply was, *“Yes, they do, as they [the
monks] forbade them what was lawful to them, and made for them lawful
what was forbidden, and the Christians followed them in this matter..and
that is the worship of those monks.”* _

The community was thus not to take disputes to whomever it liked. It
had to go to the Prophet, whose judgments had undisputed and binding
legal authority. But he had to judge according to what had been revealed
to him.**

4. The revealed law is inalterable. No_one had authority to alter the law.

21 Qur'an, 3:23.

22 Qur’an, 4:61.

23 Qur’an, 5:44.

24 Ibn Kathir, Tafsir, 7 vols., Beirut, 1385/1968, Vol. 3, p.385; for the Qur'anic Verse, see
9:31. :

% Qur'an, 10:109; see also 4:105; 5:48, 49. -
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Even the Prophet could not, of his own volition, alter the Divine revela-
tion. Almighty Allah says:

LB o ol s e Olep 3 Ueld) Oy p Y ol DG o Ll rhl‘ Jz 150
b3 e o O S GEUL e L V) it OF oo el e il O J 0555
r
And when Our clear revelations are recited unto them. those who do not
anticipate the meeting with Us say: “Bnng a Qur’an other than this or
change 1t.”" Say [O Muhammad]: **It 1s not for me to change it of my own
accord. I only follow that which is revealed tome. Lo! if | were to disobey my
Lord, I would fear the retnbution of a ternble Day.™ :

Hence, law can be seen to be an integral part of Islam. There was no
aspect of behavior that was not intended to be covered by the revealed
law, and this law was meant to be binding on all Muslims. The above
verses indicate clearly that the concept of Islamic law (Shari'a) was
established during the life of the Prophet with the revelation of the
Qur’an and was not the product of a later period.

We turn now from the importance of law in Islam to the role of the
Prophet in this legal system.

The Role of the Prophet in Islamic Law

The Qur'an assigns the Prophet four distinct roles:

1. Expounder of the Qur’an. The Prophet is the expounder of the
Qur’an and so appointed by Allah. Almighty Allah says:

T 0y S pglady o] U5 b A G S ) WL
We have revealed unto thee the Remembrance [the Qur'an], that you may
explain to mankind that which has been revealed for them and in order that
they may give thought.

Thus, the Qur’an repeats — if we may take salat (prayer) as an example
— orders for salar at numerous places, but does not prescribe in detail the
manner of prayer. The responsibility for passing this on by practical
demonstration, as well as orally, was entrusted to the Prophet.

2. Legislator. Almighty Allah, speaking about the legislative power of
the Prophet, says: :
ol g SO G PNty oa ol e ey i ogele £y c ol o J4s
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He will make lawful for them all godd things and prohibit for them only the
foul, and will relieve them of their burden and the fetters which were set

* Qur'an, 10:15.
27 Qur’an, 16:44.
28 Qur'an, 7:157; Chapter 1 also discusses legislative power.



upon them. Then those who believe in him, honor and help him, and follow
the light which is sent down with him: they are the successful.

3. Muta* ( CU:.- ), ““One to be obeyed.”” There are many verses in the
Qur’an which order tota! obedience to the Prophet. For example, Allah
says:

29 i d)!a t&:] \‘1 J_}-‘J.Yi'—L-JI L-,
We have sgnt no Messenger save that he should be obeyed by Allah’s leave.

‘He says further:

2 o A e Y Al 06 Tyl OB J ges 1y A 1yl 5
Say: “Obey Allah and the Messenger.” But if they turn away, Allah loves
not the unbelievers.

And again:

Moy oShad J g Jy lll paboly
Obey Allah and the Messenger, so that perhaps you will find mercy.

And:

Jdless s ‘L_c-' d 235 0B o Sa a1 Jaly Iy M Lyl A a1yl 0

gl ety ot U3 5V ety Al O yaayi 028 O] Jpee 1y U1
0 believers, obey Allah, and obey the Messenger and those in authority
among you. If you should dispute regarding anything, refer it to Allah and
the Messenger, if indeed you believe in Allah and the Last Day. This is
better and fairer in the issue.

Oné verse in particular explicitly states that to obey the Prophet is to obey
Allah:

B i gl AU 35 om0 gl 0 Sy 1 ey e
‘Whoever obeys the Apostle obeys Allah. But if ang} one turn away, we have
not sent thee to watch over their [evil deeds].

4. The Model for Muslim Behavior. The Qur’an refers to the life-pattern
of the Prophet, saying:

125 Al S5y sV ppdly g OIS (L & gee] Al J gy 3 oS0 OIS )
You have in Allah’s Messenger a noble model for all whose hopes are in
Allah and the Last Day and who often call Allah to remembrance.

This means that Muslims should follow the example of the Prophet in

29 Qur'an, 4:64.

3 Qur'an, 3:32.

31 Qur'an, 3:132.
32 Qur'an, 4:59.

3 Qur'an, 4:80.

34 Qur’an, 33221.
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every aspect of life. His deeds were sanctioned by Allah as examples to all
Muslims. The practices he initiated were later mentioned by the Qur’an
as the standard practice of the community — for example, the practice of
adhan, to which the Qur'an simply refers as the existing practice.™

Taken together, these verses show that for a Muslim no distinction can
be made between the orders of Allah and the orders of the Prophet.
Indeed, the total authority of the Prophet may be summarized in one
verse of the Qur’an. Allah says:

3 Olaall s At O) Ul 1ty 13 a0 ST Lag agdsnd J g 1 oSUT Ly
And whatsoever the Messenger gives you, take it. And whatsoever he
forbids you, abstain from it and keep your duty to Allah. Lo, Allahissternin
reprisal.

Speaking about the judicial authority of the Prophet, Almighty Allah
explicitly says:

it U b gl 31902 Y (O i i | B5aSE o Opup Y ks W
L " L.:L-u 1_,.;1....;_,
But no, by thy Lord: They will not believe until they make you the judge
regarding the disagreement between them; then they shall find in themselves
no impediment touching thy verdict, but shall surrender in full submission.

From the above quotations it is clear that:

1. Law was an integral part of Islam. There was no aspect of behavior
that was not intended to be covered by the revealed law and this law
was to be binding on all Muslims; none had authority to alter it.

2. It was intended by Allah that His Prophet’s whole life, decisions,
judgments, and commands should have the force of law. The au-
thority of the Prophet does not rest on the acceptance of the
community or on lawyers and scholars, but on the will of Allah
himself.

Schacht on Law in Islam
and the Prophet’s Role

It is against this background that Joseph Schacht would have us believe
that law fell outside the sphere of religion. He says:

Generally speaking, Muhammad had little reason to change the existing

3% Qur'an, 62:9.
36 Qur'an, 59:7. This verse was revealed in connection with sharing the spoils of war; its
wording covers all other matters, as is the case in the implementation of the order of the
Holy Qur'an. Certain verses were revealed in a particular case, but it was a general order
to everyone in a similar situation. The Prophet’s explanation in this regard has been
transmitted and recorded by many. See, for example, Ibn Hanbal, Musnad, vol I, pp.
352, 415. Cited hereafter as Hanbal; Ibn Kathir, Tafsur, vol. 6, p. 604, etc.
37 Qur'an, 4:65.
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customary law. His aim as a Prophet was not to create a new system of law; it
was to teach men how to act, what to do, and what to avoid in order to pass
the reckoning on the Day of Judgement and to enter Paradise.?®

Speaking about the Prophet’s authority, he says: “His authbrity was
not legal but, for the believers, religious and, for the lukewarm,
political.””>® He further says:

During the greater part of the first century, Islamic Law, in the technical
meaning of the term, did not as yet exist. As had been the case in the time of
the Prophet, law as such fell outside the sphere of religion, and as far as there
were no religious or moral objections to specific transactions or modes of
behaviour, the technical aspects of law were a matter of indifference to the
Muslims.*

It is not only Schacht who has argued that the Prophet had no role as a
legislator; many Orientalists and their pupils in the East subscribe to this

thesis. Anderson, for example, writes:

It is evident that Muhammad himself made no attempt to work out any
comprehensive legal system, a task for which he seems to have been sin-
gularly ill-suited; instead, he contented himself with what went little beyond
ad hoc amendments to the existing customary law.*!

Similar ideas are found in the writing of C. Snouck Hurgronje. He
writes: “‘Mohammad knew too well how little qualified he was for legisla-
tive work to undertake it unless absolutely necessary.”*? Tyan holds the
same view. He says: ““When one glances through the work of Muhammad
one is easily convinced that he did not intend to institute a new judicial
system nor to introduce a new system of legislation.”** -

This position is echoed in the work of Fazlur Rahman. He says:

Now, the overall picture of the Prophet’s biography — if we look behind the
colouring supplied by the medieval legal mass — has certainly no tendency
to suggest the impression of the Prophet as a pan-legist neatly regulating the
fine details of human life from administration to those of ritual purity. The
evidence, in fact, strongly suggests that the Prophet was primarily a moral
reformer of mankind and that, apart from occasional decisions, which had
the character of ad hoc cases, he seldom resorted to general legislation as a
means of furthering the general Islamic cause.**

He goes on:

For one thing, it can be concluded a priori that the Prophet, who was, until

38 Introductior, p. 11; see also Origins, Preface, p. v.

¥ [Introduction, p. 11

40 Jbid., 19 (italics mine). :

41 J_ N. D. Anderson, “Recent Developments in Shari*a Law,” Muslim World, 40 (1950),
245.

42 C. Snouck Hurgronje, Muhammadanism, p. 60.

43 E. Tyan, Histoire de I'organisation judiciare en pays d'Islam, (Leiden, 1960), p. 64.

“4 Fazlur Rahman, Islamic Methodology in History, (Karachi, 1965), p. 10 (italics mine).



his death, engaged in a grim moral and political struggle against the Meccans
and the Arabs and in organising his community-state, could hardly have
found time 1o lay down rules for the minutie of life.**

Perhaps Fazlur Rahman provides the fullest statement of the implica-
tions of this position. It denies the systematic legal activities of the
Prophet, which consequently leads to the denial of the existence of the
sunna of the Prophet, which in turn logically entails the rejection of the
validity of whatever may have been described as the sunna of the Prophet.

Schacht himself has no hesitation in extending the theory this far. He

writes:

The Traditionists produced detailed statements or “‘traditions™ which
claimed to be the reports of ear- or eye-witnesses on the words or acts of the
Prophet, handed down orally by an uninterrupted chain (isnad) of trustwor-
thy persons. Hardly any of these traditions, as far as matters of religious law
are concerned, can be considered authentic; they were put into circulation, no
doubt from the loftiest of motives, by the Traditionists themselves from the

first half of the second century onwards.**

A fundamental methodological error committed by Schacht is that he
appears to have virtually ignored the evidence of the Qur’an itself. as far
as legalistic injunctions are concerned, in the formulation of his thesis.

Other Orientalists who have gone back to the Qur’an have reached
different conclusions from those of Schacht. Speaking about the nature of
Islamic law, Fitzgerald says that Islam “regards God as the sole scurce of
law and absolutely denies the power of any human authonty to
legislate.”#7 And N. J. Coulson states that “the principle that God was
the only Lawgiver and that His command was to have supreme control
over all aspects of life was clearly established.”*®

S. D. Goitein concludes that in about the fifth year of Hijra it came to
the mind of the Prophet “that even strictly legal matters were not
irrelevant to religion, but were part and parcel of the divine revelation
and were included in the heavenly book, which was the source of all
religion.”*® He further argues that “the idea of the Shari‘a was not the

result of post-Quranic developments, but was formulated by Muhammad

himself.”®

Speaking about the Qur’an as a legal document, Goitein says:

In any case, if one condenses its subject matter to its mere essence, under
five main headings of preaching, polemics, stories, allusion to the Prophet’s
life and legislation, one will reach the conclusion that proportionately the

45 Ibid., p. 11.
“6 [Introduction, p. 34 (italics mine).
47 Fitzgerald, S. V., “The Alleged Debt of Islamic to Roman Law,”” Law Quarterly Review,
67 (January 1951), 82. '
% N. J. Coulson, A History of Islamic Law (Edinburgh, 1965), p. 20.
“ §. D. Goitein. Studies in Islamic History and Institutions, pp. 129-30.
““ fbid., p. 133.
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Qur’dn does contain legal material not less than the Pentateuch, the Torah,
which is known in world literature as “The Law.™

It is difficult to see how, in the face of all this evidence, Schacht can
maintain that law fell outside the sphere of religion, that the Prophet did
not intend to create a new system of law, and that his authority was
religious and political but not legal. This chapter has attempted to show
that this was most certainly not the case, at least according to the princi-
ples laid down in the Qur’an. Schacht might have wanted to maintain that
theory and principles are not always reflected in practice. The next
chapter, therefore, will seek to show that the Islamic Shari“a based on the
Qur’an and the sunna of the Prophet demanded a real departure from the
pre-Islamic way of life and that this departure was reflected in the
juridical activities of the first century AH.

51 Ibid., p. 128 (italics mine).
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CHAPTER TWO

IsLAMIC LAW IN
THE FIRST CENTURY A .H.

In his Introduction to Islamic Law, Schacht says categorically: “The first
caliphs did not appoint Kadis.”’! He later asserts that the Umayyads
“took the important step of appointing Islamic judges or Kadis.”? This
leads him to conclude that ‘““‘during the greater part of the first century,
Islamic law, in the technical meaning of the term, did not as yet exist.”
This same position was expressed in Origins of Muhammadan Jurispru-
dence, where he says that: “The evidence of legal traditions carries us
back to about the year 100 A.H. only; at that time Islamic legal thought
started from late Umayyad administrative and popular practice, which is
still reflected in a number of traditions.”* He argues again: “It is safe to
assume that Muhammadan law hardly existed in the time of the historical
Sha‘bi,”s who died in 110 A.H.6
To accept Schacht’s view is tantamount to arguing that there was a legal
vacuum for one hundred years, a proposition which even Coulson, who
believes Schacht’s thesis to be “irrefutable in its broad essentials,” finds
necessary to reject. He writes:
“The Qur’an itself posed problems which must have been of immediate
concern to the Muslim community, and with which the Prophet himself, in
his role of supreme political and legal authority in Medina, must have been
forced to deal. When, therefore, the thesis of Schacht is systematically
developed to the extent of holding that the evidence of legal traditions
carries us back to about the year A.H. 100, [A.D. 719] only; and when the
authenticity of practically every alleged ruling of the Prophet is denied, a
void is assumed, or rather created, in th:: picture of the development of law
in early Muslim society. From a practical standpoint, and taking the atten-
dant historical circumstances into account, the notion of such a vacuum is
difficult to accept.””

It is not only common sense and rational analysis that lead us to doubt

Introduction, p. 16.
Ibid., p. 24.
Ibid., p. 19.
Origins, p.5.
Ibid., p.230, n. 1.
Ibid., General Index, p. 347.
Coulson, A History of Islamic Law, pp. 64-65.
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Schacht; the historical evidence also demonstrates forcibly the weakness
of his position. In the first century A H.. judges were appointed, legal
codes were drawn up, and legal literature did make its appearance — all
providing evidence that Islamic law did exist from the time of Prophet
himself. The evidence on which these assertions are based will be pre-
sented in three sections: (1) the judicial activities of the Prophet; (2) legal
codes and judgments based on the Prophet’s judgments or examples: and
(3) legal literature in the first century A.H.

The Judicial Activities of the Prophet

The Qur’an introduced new rules and regulations which in many cases
contradicted earlier patterns of life and customs. These new regulations
needed to be implemented. The Prophet, being the supreme authority of
the newly born state, must have had to deal with matters of practical
concern to all those he ruled.

Many of the Qur’anic injunctions — such as those dealing with prayer,
zakat, hajj, usury, and other commercial transactions — needed careful
explanation. The Prophet, as expounder of the Qur’an, must have both
explained them verbally and demonstrated them in practice. These ex- -
planations had the force of law and came under the heading of the sunna
of the Prophet. Thus the sunna came into existence simultaneously with
the revelation of the Qur’an and were part of the process of the creation of
an Islamic syst . . of jurisprudence.

Much valuable information about the Prophet’s own judgments can be
derived from the writings of the fifth-century Spanish scholar, Ibn Talla*
[404-497 A H]. In his book Agqdiyat Rasulillah [Judgements of the
Prophet]? he collected cases reported in a variety of reliable sources which
were compiled mostly in the second and third centuries. The book is by no
means exhaustive, but it contains sufficient judgments made by the
Prophet to give a clear indication of the importance of his judicial
activities. '?

If the Prophet had not made arrangements to dispense justice accord-
ing to the new norms, he would have been breaching the law he himself
had introduced. Thus we find him sending judges to different towns and

& The information furnished in the following three sections proves that the examples and
evidences referred to were not fabricated in a later period by traditionists themselves in
support of their own doctrines.

The problem of the authenticity of hadith literature has been discussed in detail in my
work, Studies in Early Hadith Literature, (Beirut, 1968) cited hereafter as Studies, pp.
212-268. The same subject has been discussed in this work, see below pp. 284-301,
which proves beyond doubt the authenticity of hadith literature as a whole and the
impossibility of mass fabrication as advanced by Schacht and others.

9 [IbnTalla', Agdiyat Rasulillah, ed. by Z. Al-A*zami (Beirut, 1978).

10 For further information and additional cases, see ibid; pp. 644-719.

20



provinces, and entrusting to them and to the local governors the adminis-
tration of justice.!® Among his judges were:

. *Abdullah b. Mas‘ad"!

. Abi Misa al-Ash‘ari'?
_*Alib. Abi Talib!3

‘Amrb. al-*As?*

‘Amr b. Hazm'?

. *Attab b. Asid'®

. Dihya al-Kalbi'?

. Hudhaifa b. al-Yaman'8

. Ma‘qal b. Yasar al-Muzani'®
10. Mu‘adh b. Jabal*?

11. Ubai b. Ka'b?!

12. ‘Umar, the second caliph??
13. “‘Ugbah b. ‘Amir al-Juhani*?
14. Zaid b. Thabit>*

A further indication of the significance attached to judicial activities in
the first century can be seen from the list of judges of just one city, Basra
in Iraq.

1. ‘Imran b. Husain®®

Z. Ayasb. Subaih, Abi Maryam?®
3. Zurara b. Abi Awafa?’

4. ‘Abdur Rahman b. Udhaina?®

102 See M. Hamidullah, al-Watha'iq as-Siyasiya (Beirut, 1968): p. 173; also Ziyaur Rahman
al-A‘zami, A Critical Study and Edition of Ibn Talla*’s Work, Doctoral thesis, al-Azhar
University, 1396/97, (Beirut 1978), pp.23-35.

1 Waki*, Akhbar al-Qudar, (Cairo, 1366) vol.1. p. 5.

2 Waki*, Ibid, p. 100.

13 See Hanbal, vol. 1, p. 88; Hamidullah, Warha'ig Sivasiya, No. 133, 80 D.

14 Hanbal, vol. 2, p. 187; vol. 4, p. 205.

'S Hamidullah, Watha'iq Siyasiya, No. 105.

¢ See Kattani, Trdtib, (Beirut rep. N.D.)

17 See Ibn Talla', Aqdiyat Rasdlillah, p. 34.

18 Tha'alabi, al-Fikr as-Sami, (Medina, 1977), vol. 1, p. 123.

'* Hanbal, vol. 4, p. 26; Waki', Akhbar al-Qudat, vol. 1, pp. 37-38.

20 -Khalifa, Tarikh, (Damuscus, 1968), vol. 1, p. 23.

21 Kartani, Trartib, vol. 1, p. 258.

2 [bid., p. 256.

2 Daraquini, Sunan (Cairo, 1386) vol. 2, p. 2.

24 Kattani Trarib, vol. 1, p. 208.

25 Ibn Sa‘d, ar-Tabagqat al-Kabir (Leiden, 1904-1940), vol. 7, p. 91. Cited hereafter as Ibn
Sa'd.

26 Khalifa, Tabagat, (Damascus), p. 475; Ibn Sa‘d, at-Tabagat al-Kabir, vol. 7, p. 91.

27 Khalifa, Tabagat, p. 467.

28 Khalifa, Tabagat, p. 469.
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. *Abdullah b. Fudala2?

. ‘Umaira b. Yathrabi3®

.Ka'bb. Sar?!

. Hisham b. Hubaira3?2

. ‘Abdul Malik b. Ya‘la [judge in 103 A.H.]»
10. Iyas b. Mu‘awiya®

11. Hasan al-Basri3®

12. Thumama b. *‘Abdulla3®

13. Misa b. Anas®’

O OO~ Onn

Legal Codes and Judgments

The judges who were appointed were instructed to base their judgments
on the law as revealed by Allah and the sunna of the Prophet. This basis is
cited in many authorities — for example, in the letters of ‘Umar to Abu
Misa al-Ash‘ari of Basra, Shuraih of Kafa and his general advice to the
judges and governors.® and in the advice given by Ibn Mas‘ad.?

A particularly interesting example of the weight given to the authority
of the Prophet is found in the disagreement between ‘Umar and Sa‘d
about ramattu’ (performing hajj and ‘Umra together in one journey).
‘Umar argued that pilgrims should not perform tamattu’ on the grounds
that if it were discouraged, people would visit the house of Allah more
frequently. Dahhak b. Qais was in favor of ‘Umar’s decision in this
regard. Once he said that only an ignorant person would perform ramat-
tu'. Sa'd disagreed and said:

lass o phoy ade il oo il J yor) Lgrine 5 . . q:'-[k-,,ll._-chiwL.J:._
. A

What a bad thing you have said, O son of my brother. . . The Prophet

performed it in this manner, and we performed it that way with him.

Nor was Ibn ‘Umar in favor of ‘Umar in his tarmattu* decision. When it
was argued by some people that ‘Umar had prohibited tamattu’, he
replied:

e ol Lyas Of G Tl Iy

2 Khalifa, Tabaqat, p. 451-452.

30 Khalifa, Tabagat, p. 455.

31 Khalifa, Tabaqat, p. 477.

32 Khalifa, Tabaqat, p. 452.

3 Ibn Hajar, Fath al-Bari, (Cairo, 1380) vol. 13, p. 142.

3 Khalifa, Tarikh, p. 468.

3% Khalifa, Tarikh, p. 486.

3% Khalifa, Tarikh, p. 486.

¥ Khalifa, Tarikh, p. 143.

3 *Abdur Razzaq al-San‘ani, Musannaf. (Beirut, 1390-92), vol. 11, pp. 324-325. Cited
hereafter as Musannaf.

39 Musannaf, vol. 8, p. 301.

%0 Malik b. Anas. Muwautd (Cairo, 1951) p. 344, Cited hereafter as Muw.

41 Hanbal, vol. 2, p. 95.
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Whose sunna deserves more to be observed by you, the sunna of the Prophet
or the sunna of ‘Umar?

Thus, although Ibn ‘Umar used the word sunna for the judgments of both
‘Umar and the Prophet, he reserved the ultimate authority for the latter.
I should now like to cite further examples of judgments based directly on
the sunna of the Prophet:

1:

Abi Bakr (d.13 A.H.) told a grandmother who had asked for her -
inheritance share that, as far as he knew, no provision was made in
such cases in the Qur‘an, and he knew nothing about it in the sunna
of the Prophet. When Abu Bakr was informed by Mughirah that the
Prophet had said that the share to which a grandmother was entitled
was one-sixth, he gave her the same.42

. ‘Umar, (d.23 A.H.) the second Caliph, was unclear about the Ma-

gians of Hajar and what to do in their case. When ‘Abdur Rahman
b. ‘Auf informed him of the hadith of the Prophet, ‘Umar accepted
jizya (protection tax) from them 43

. ‘Uthman (d.35 A.H.) asked Furai‘a what the Prophet had decided

about her talag (divorce). He based his future decrees on it.*4

. Mu‘adh (d.18 A.H.) did not accept any zakat on less than 30 cows.

He said, “I did not hear anything about it from the Prophet (so I will
not take anything on them) until I see him.*5

. Marwan wanted to cut off the hand of a slave who had stolen the

pith of a palm tree. When he was informed about the hadith of the
Prophet that “the hand is not to be cut off for taking fruit or the pith
of the palm tree,” he freed the slave.*¢

. ‘Umar asked the pilgrims in Mina if anyone had any knowledge of

the amount of blood money (diya) and Dahhak b. Sufyan told him
that the Prophet had written to him ordering him to give the wife of
Ashyam al-Dibabi the inherited share from her husband’s diya,
upon which ‘Umar decreed accordingly.?

The caliphs and governors also used to ask the lawyers and scholars for
advice on legal matters in terms of the sunna of the Prophet. Some brief
examples follow (many more are available).

1 &
2. Marwan consults Ibn ‘Abbas.4?
3.

Marwan changes a decision.*8

‘ Abdul Malik sanctions a decision given according to sunna.50

- Muw, Fara'id, 4, p. 513.

Muw, zakat, 42, p. 278.

Muw, talag, 87, p. 591.

Muw, zakat, 24, p. 259.

Muw, hudad, 32, p. 839.

Muw, p. 866.

Mu, Buyir', p. 40.

Shaibani, Muwaua’, p. 229. Cited hereafter as Muw. Shaib.
Muw, hiba, p. 28.



4. Hisham asks the scholars of Medina, Mecca, Basra, and Kiifa about

divorce and makes a decision according to the sunna of the
Prophet.5!

First-Century Legal Literature

Little remains extant of the first-century legal literature in its original
form. Most was absorbed into later literature and some was lost al-
together; and in most cases where early scholars refer to the authority,
they quote by name rather than by the title of the book, thus leaving no
trace of the book itself. Some references to actual books and writings
have, however, come down to us. For example:

1.

5

The judgments of Mu‘adh (18 A H.) were read and transmitted by
Ta’s (23-101 A.H.) in Yemen.52 (It is interesting to note that some
of Mu‘adh’s legal decisions date to the year of the Farewell Hajj of
the Prophet.53)

. ‘Umar’s many official letters concerning legal matters are referred

to Aba Musa al-Ash‘ari and others.>*

. The legal works of ‘Ali (d. 40 A.H.) are reported to have been in the

possession of several scholars, including: Ibn ‘Abbas,>s Hasan b.
‘Ali,%6 Hujr b. ‘Adi,3” and Muhammad.58

. The works of Ibn Mas‘ud (d. 32 A.H.)*? are referred to by his son,

‘Amir,% and ‘Abdur Rahman.6!
Other first-century scholars whose legal writings are referred to in
later works are:
Zaid b. Thabit (d. 45 A.H.) and his book on inheritance
(Fara’id).5?
Jabir b. Zaid Al-Azdi (d. 93 A.H.).5?
‘Urwa (d. 93 A.H.).%
Ibrahim Nakha'i (d. 96 A.H.).%5

Azdi, Tarikh Mausil (Cairo, 1387) p. 42.

52 Musannaf, vol. 8, p. 245; vol. 10, pp. 373-374.

33 Musannaf, vol. 8, p. 245.

54 For example, see Musannaf, vol. 1, pp. 206, 291, 295, 296, 535, 537, 552, 556, vol. 2, 104,
552; vol. 4, pp. 15, 16, 17, 40, 42, 62, 88, 163, 225, 394, 487, etc.

eg2R28erYrn

24

Mu._pp. 13, 14.

Ibn Hanbal, ‘Mlal, (Ankara, 1963) vol. 1, p. 104.

Ibn Sa‘d, vol. 6, p. 154.

Ibn Hazm, Muhalla, (Cairo, 1352), vol. 7, pp. 102-103.
Studies, pp. 44-45.

Tabarani, Mu'jam Kabir, vol. 5, pp. 97a-b.

Fasawi, Tarikh, vol. 3, pp. 215a.

Fasawi, Tarikh, vol. 2, p. 148b [vol. 1, p. 486 in Baghdad edition].
Amr Ennami, Studies in Ibadism, (Beirut, 1392) pp. 39-40.
Ibn Sa‘'d, vol. 5,p. 133. .

Nasa'i, Sunan, vol. 2, p. 82 [Indian edition].



Abu Qilabah (d. 104 A H.).%¢
Sha‘bi (d. 103 A.H.) and his books on marriage, divorce, and
inheritance®” and on injury and compensation.58

Although these examples of first-century legal works by no means form
a comprehensive list, they do show that there was much legal literary
activity going on in various parts of the Muslim world at the time.
Schacht’s theory of Islamic law originating in the early second century
would thus appear untenable. In the second part of this work, it will be
shown that he was equally incorrect about the early bases of Islamic law.

% Nabia Abbot, Studies in Arabic Literary Papyri, (Chicago, 1967) vol. 2, p 223: Ibn
Hanbal, ‘Ilal, vol. 1, p. 295.

67 Fasawi, Tarikh, vol. 3, p. 252b.

% Khatib, Tdarikh Baghdad, (Cairo, 1931) vol. 12, p. 232.
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PART TWO

THE SUNNA
OF THE PROPHET
AND ISLAMIC LAW

The new legal theories that were discussed in Part One resulted in the
community’s making a clear break from pre-Islamic society: Jahiliya.
Schacht, however, might have sought to deny this by arguing that he had
produced concrete examples to show that the legal theories of the ancient
schools of law were based on “living tradition™ rather than the traditions
of the Prophet. He might furthermore have pointed to the evidence he
claimed to have produced to suggest his contention that the mass fabrica-
tion of hadith literature and the back-projection of the later statements
into the mouth of the Prophet, accepting which automatically invalidates
the isnad system as well. Part Two will therefore be devoted to a critical
study of Schacht’s methodology, and the examples he used to justify his
conclusions will be critically analyzed.
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CHAPTER THREE

THE SUNNA:
ITsSMEANING AND CONCEPT

The Early Concept of the Sunna

According to Schacht, the early concept of sunna was that of the “living
tradition” of the ancient schools of law, by which was meant customary or
“generally agreed practice™ (‘amal, al-amr al-mujtama’ ‘alaih). This con-
cept was unrelated to the Prophet.!

In his Introduction to Islamic Law, Schacht gives the following account:

‘Sunna in its Islamic context originally had a political rather than a legal
connotation; it referred to the policy and administration of the caliph. The
question whether the administrative acts of the first two caliphs, Aba Bakr
and ‘Umar, should be regarded as binding precedents, arose probably at the
time when a successor to ‘Umar had to be appointed (23/644), and the
discontent with the policy of the third caliph, ‘Uthman, which led to his
assassination in 35/655, took the form of a charge that he, in his turn, had
diverged from the policy of his predecessors and, implicitly, from the Koran.
In this connexion, there appeared the concept of the “sunna of the
Prophet,” not yet identified with any set of positive rules but providing a
doctrinal link between the “sunna of Aba Bakr and *Umar”’ and the Koran.
The earliest, certainly authentic. evidence for this use of the term *sunna of
the Prophet™ is the letter addressed by the Khariji leader ‘Abd Allah ibn
Ibad to the Umayyad caliph ‘Abd al-Malik about 76/695. The same term
with a theological connotation, and coupled with the “example of the
forebears,” occurs in the contemporary treatise which Hasan al-Basri
addressed to the same caliph. It was introduced into the theory of Islamic
law, presumably towards the end of the first century, by the scholars of Iraq.2

This exposition of the early concept of the sunna of the Prophet contrasts
with the views of the early scholars. It is therefore necessary to begin our
investigation of Schacht’s thesis by looking at the various ways the word
was used in pre-Islamic and early Islamic contexts.

According to Arabic lexicography, sunna means a way, course, rules,
mode or manner of acting, or conduct of life.? The word has been used in

' Origins, p. 58.

2 Introduction, pp. 17-18.

3 See Ibn Manzir, Lisdn al-‘Arab, art; sanan; E.W. Lane, Arabic English Lexicon (Edin-
burgh 1867), vol. 4, p. 1438.
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pre-Islamic as well as in Islamic poetry with the same literary meanings.
The pre-Islamic poet Khalid al-Hudhali says:

a2 DS e Sl e e 5 S

Do not manifest grief and agitate from a way (sunna) you have walked,
because the first who agrees on a sunna is the one who initials it.

And Farazdaq says:
rLi.—J|“}aJJ-Ld-Ulu.=l‘._.ia.!}..-j'l :_._.: el
He brought the sunna of Aba Bakr and ‘Umar which has the remedy for the
heart from the disease.

The Word Sunna: Its Meaning and Usage

The word sunna, with its plural sunan, is used sixteen times in the Qur’an
in the sense of an established course or rule, a law, or a line of conduct.®
For example, Almighty Allah says:
TS Al 2 ag o
Thou wilt not find for the Law of Allah (sunna of Allah) anything that can
alter it.

And again:

8 Yl e e @b Ugagm Ofy ¢ e 5 e oA iy Ly OF 1y a8 ol 5
Tell those who are bent on denying the truth that if they desist, all that is past
shall be forgiven them; but if they revert to their wrongdoing, let them
remember what happened to the likes of them (sunnat al awwalin) in times
gone by.

The hadith literature is replete with usage of this word, and it is used by
the Prophet himself time after time. For example, Malik quotes the
following statements of the Prophet:

e d Ly I LS ersf._flnljl.ail_,“_,gfs‘|r$='¢sjl
I am leaving with you two things: you shall never go astray as long as you
adhere to them: the Book of Allah and the sunna of His Prophet. .
Some desert Arabs clad in woollen clothes came to Allah’s Messenger
(may peace be upon him). He saw them in a sad plight as they had been hard
pressed by need. He [the Holy Prophet] exhorted people to give charity, but
they showed some reluctance until [signs] of anger could be seen on his face.
Then a person from the Ansar came with a purse containing silver. Then
came another person and then other persons followed them in succession

* Al-Hudhaliyin, Diwan (Cairo, 1385) p. 157.

5 Bevan, A. A., editor, (Beirut N.D.) p. 1013.

¢ See J. Penrice, Dictionary and Glossary of the Koran (London, 1875) pp. 72-73.
7 Qur’an, translated by Pickthal, p. 681; for the Qur'anic Verses, see 33:62.

8 Qur’an, 8:38; translated by M. Asad, p. 320.

® Muw., Qadr 3.
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until signs of happiness could be seen on his face. Thereupon Allah’s
Messenger (may peace be upon him) said:

JS el Jomd e e ALY (§ e 0 rL_,L_Jl“mJ_MmJ,_JJLa
e Joms e & Y1 (e 09« 16> o Rpz! 0 s Y U Jos (o 2l e
Vet omlisl o s Yyl Jar e 55 e ade S 0dny
“He who establishes a good sunna [practice] in Islam which is followed
after him [by people], will be assured a reward like that of the one who
follows it, without their rewards being diminished in any respect. And he
who establishes an evil sunna [practice] in Islam which is followed subse-
quently [by others], will bear the burden like that of the one who follows this
[evil practice] without theirs being diminished in any respect.10

In all these quotations the word has been used in its literary meaning.
This last hadith implies that if anyone, of whatever standard he may be,
consciously originates some act, good or bad, which is followed by others,
it becomes his sunna.

Thus, we see that the word sunna was in continuous use from the
pre-Islamic era, meaning way, law, mode or conduct of life. The expres-
sion “‘sunna of the Prophet” came into use during the life of the Prophet
when Almighty Allah ordered the Muslims to obey the Prophet and to
take his life as their model. The term was also used by the Prophet
himself.!! Sometimes the Arabic definite article (al) was affixed to the
word to denote the sunna of the Prophet, while the general usage of the
word continued for the sunna of others. Gradually the term became
identified with the sunna of the Prophet, so that by the end of the second
century it was used in legal books almost exclusively to mean norms set by
the Prophet or deduced from his behavior or authentic ahadith.

Some Other Meanings of the Word Sunna

That the word was not used exclusively for the sunna of the Prophet,
however, can be seen from the following quotations from figh-Hadith
literature.

T S s allly ¢ e JG Y
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10 Mu. ‘llm 15.
1 Muw, Qadr, 3.
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1. ‘Umar said: “By Allah, had I done that, it would have become a sunna
(anorm)."'?

2. Ibn ‘Umar said: “This is not the sunna of Prayer, [ simply do it this way
because of pain (in my leg).”1?

3. Malik said: “The sunna of the Muslim Community regarding which
there is no difference. . . "4

4. 'A’isha explained the meaning of the verse 4:3:
Lphaozs VI 2 Oy
[If you fear that you may not do justice], saying “‘this refers to the
orphan girl living in the custody of a guardian who is attracted to her
beauty and wealth and would like to marry her, but who desires to pay a
dowry (mahr) less than the sunna of women of her rank.™!?
5. Malik said: It became afterward the sunna of the Mutala ‘inin.”"1®
. Malik said: “The Prophet and the Muslims knew the sunna of I'tikaf.”""?

7. Ibn ‘Umar wrote to ‘Abdul Malik: “'I agree to hear and to obey you
according to the sunna of Allah and his Messenger, as far as I can.”1#

8. Zuhri mentioned Khubaib in his book, saying: ““He was the first who
introduced the sunna of Praying two rak'a on the occasion of
execution.”!?

9. Abu Bakr said: I knew nothing (no share for a grandmother from
inheritance) in the sunna of the Prophet."20

10. Tbn ‘Umar said: “The sunna of Allah and his Messenger deserves to be
more observed than the sunna of Ibn Fulan, if you are telling the
truth.2!

o

Thus we see that the word has been used in a variety of different
contexts, such as:

The sunna of the Prophet.

The sunna of ‘Umar (the Second Caliph).

The sunna of Muslims.

The sunna of Khubaib.

The sunna of women.

2 Muw, p. 50.
3 Muw, p. 89.

1 Muw, p. 804,

1% Studies, p. 144 (Arabic section).
& Muw, p. 567,

7 Muw, p. 314

% Muw, p. 983.

% Musannaf, vol. 5, p. 355.

20 Muw, p. S13.

21 Hanbal, vol. 2, p. 56-57.
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The sunna of Mutala ‘inin.
The sunna of salat (prayer).
The sunna of I'tikaf.

The sunna of 1bn Fulan.

Not only was the word sunna originally not confined to the practices of

the Prophet: its meaning also underwent changes. For example:
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. Shaibani said: ““Some of the scholars say that witr prayer is a sunna which
ought not to be abandoned, while other scholars say it is compulsory.”?2
. Shaibani said: “The sunna is that the first rak‘a (in prayer) is longer than
the second one.”

. Shaibani said: It is sunna that the people should face the fmam in the
sermon of the Friday Prayer.”2*

. Abu Hanifa said: *“The sunna in the prayer is that one should stand with
the toes (extended and flat) when one wants to stand, if one can.”?

. Shaibani said: “Chapter on Imara (governorship) and one who intro-
duces a good sunna which was followed by people later on.”"26

. Shaibani said: “It is in a well-known sunna that in Jhram (performing
hajj) one should not wear the shirt, trousers, Quba’ or socks until the man
comes out of his Jhram.”"??

. Malik said: “To sacrifice an animal (on the eve of ‘Id) is sunna and not
compulsory (wajib).”?8

. Ibn Shihab said: “One who is able to join just one rak‘a of Jum‘a (Friday)
prayer should pray one additional rak‘a (after it). Ibn Shihab said: “thisis
sunna.” Malik said: I found the scholars of our city holding the same

22 Shaibani, Hujja (Hydrabad, 1385) I, 186.
23 Ibid 1, 342.

24 Ibid 1, 287.

2 Tbid 1, 315.

26 Shaibani, Athar (Karachi) 152.

27 Shaibani, Hujja, 11, 399.

28 Muw, p. 487.
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4

opinion. It was so, because the Prophet said: ‘Whoever prays a rak'a of
the prayer with the Imarm in congregation has not missed the prayer.’ "

These quotations indicate that the word sunna was sometimes used for
what had been deduced from the practice or the sayings of the Prophet,

‘even though it was not stated or done by the Prophet in this way. In

quotation §, for example, Zuhri says that if someone prays only one rak'a
of Jum'a prayer with the /mam, instead of two, because he joined the
prayer late, he should pray one additional rak'a when the Imam finishes
his prayer. He adds that this is sunna. It is obvious that the Prophet never
missed a rak'a of the Jum‘a prayer, because he was always the Iméam.
Zuhri deduced his doctrine from the saying of the Prophet that he who
prays a rak‘a (with the Imam in congregation), in fact has not missed the
prayer (in congregation).3® Now, a jurist when deducing a law or doctrine
by using the process of analogy or other processes, properly speaking.
only expounds (,¢ks) the law and does not lay it down (4% VY) ;¥
therefore, it was sometimes called sunna, meaning that it was established
through the sunna.

A further example: witr prayer, according to the Hanafi school, is wajib
(compulsory) according to the saying of Aba Hanifa: £ 51 Ol (“The
witr prayer is sunna’’). This means that its obligation was established
through sunna.

In Muslim jurisprudence, every human act comes under one of five
categories:

When the communication from the law-giver assumes the form of a demand
it may either be absolute or not. If the former, the demand may consist in
requiring man to do something, in which case the act demanded is regarded
as obligatory (fard, . ),orit may require him to forbear or abstain from
doing something, in which case the act to be forborne or abstained from is
said to be forbidden (haram, ¢l ); or, in other words, such a speech
imposes duties of commission or omission. When the demand is not of an
absolute character, the act to which it refers, if it be one of commission, is
called commendable (mandub, 4. ), and if it be one to be forbome or
abstained from it is called condemned or abominable or improper (makrih,

a3 54) . An act with respect to which the law-giver is indifferent is regarded
as permissible ( CL-“ )

Mandub has been divided into three categories:

1. If the emphasis is on carrying out the act with rebuke rather than
punishment being the consequence for failing to do so, it is called
sunna mu’akkada (345 ys £). The Adhan is an example.

2. Ifitis commendable, but the Prophet sometimes did it while having

® Muw, Jum'a, 11.

3 Which means that he would be given the reward of praying in congregation.
3 Abdul Rahim, Muh dan Jurisprudence (Lahore, 1968), p. 54.

32 Ibid., p. 61.
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at other times neglected to do it — such as fasting on Monday and
Thursday in other than the month of Ramadan or certain sunan of
ablution [wadi’] — it is called Al-néfila, or Sunna Nafila.

3. If it is commendable, but a form of perfection for the follower — as
with someone who follows the Prophet in his habit of dressing,
eating, walking, and so on — it is called desirable (—>=.ll) or
excellent ( a4l ). Thus we find that to refer to the acts of the
third category (mandiib) , the word sunna has been used in the sense
of an established religious practice without its being obligatory. For
example, ‘Id prayer is sunna and not wajib (obligatory).** Some-
times it is used in the sense of slal 3 ,.JI (“the complete conduct
of life””). Every action of the Prophet relating to din — his sayings,
deeds, and tacit approvals — are called sunna. And the sum total of
all these actions are also called sunna or sira. Whenever the express-
ion &1y LI (“The Book and the Sunna’™) occurs, it means that
the word has been applied in the sense of a complete conduct of life
or, in other words, the Prophet’s compiete sira.?s We therefore
sometimes find the words sira and sunna being used interchangeably
by scholars. Ibn Hanbal, for example, in the following case records
the statement of ‘Ali, transmitted by two narrators. The incident is
the same, but one of them uses the word sunna while the other uses
the word sira.
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1. Marwan — ‘Abdul Malik — *Abd Khair said that he saw [the Caliph] ‘Al
on the pulpit and then he mentioned the Prophet: “The Prophet died,
and Abu Bakr succeeded [him] who acted according to the deed of the
Prophet and pursued ‘his conduct’ (sdra bi siratihi) & ,—; ,\= until Allah
caused him to die. Then ‘Umar succeeded him, who acted according to
the acts of both [predecessors], and pursued the conduct of those two [wa
sdra bi siratihimd| | ¢ - ;-3 until Allah made him die.”36

2. Ibn Numair — “Abdul Malik — *Abd Khair: He heard [the Caliph] ‘Ali
saying: “Allah caused His Messenger to die the best way any Messenger

33 Khallaf, ‘Jim Usal al Figh (Kuwait) pp. 111-112.
34 Thanawi, A Dictionary of Technical Terms (Calcutta, 1862), pp. 703-704.
33 Yamani, Mu‘allimi, Anwar Kashifa (Cairo, 1378) p. 20.
36 Hanbal, I, 128.
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of Allah was caused to die. Then Abu Bakr succeeded [him], who acted
according to the deeds of the Prophet and his sunna [norm) and ‘Umar in
the like manner."37

Conclusion

The word sunna literally means a way, rules, or conduct of life. It has
been used in pre-Islamic poetry as well as in the Qur’an in the same sense.
Anyone can establish a sunna, good or bad, if it is followed by others. As
the life of the Prophet was the model for all Muslims to follow, the
expression “‘sunna of the Prophet’ came into use in the life of the Prophet
and was even used by him. Sometimes the norms drawn analogically from
the practice or the sayings of the Prophet were also called sunna.

Before we move into a detailed study of Schacht’s theory of the concept
of sunna, certain points need to be emphasized. The first is that the source
of legislation in modern constitutional states, the constitution, endorses
the legislative authority and establishes its range of legislation. In Islam
the legislative authorities have been fixed from the very beginning not by
the lawyers but Almighty Allah. We have already seen that the legislative
authority of the Prophet is laid down in the Qur’an, where it is clearly
shown that obedience to the Prophet is a Divine order and that the
Prophet’s legal authority therefore stems from Divine revelation.

The second point is that the Qur’an never says that the source of law is
sunna but specifically enjoins obedience to the Messenger of Allah and
conformity with the examples he established. Thus, even if one were to
agree with Schacht that Shafi‘t was the first to use the term sunna
exclusively for the sunna of the Prophet while earlier scholars used the
word in a broader sense, this would in no way detract from the conceptual
authority of the sunna of the Prophet. The source of law is not the word
itself but the concept, which derived its authority directly from the Qur’an.

This may appear merely a theoretical defense of the classical Muslim
view. Let us therefore look at the evidence on which Schacht bases his
theory.

Schacht’s Theory of the Early Concept of the Sunna

A central part of Schacht’s thesis hinges on the usage and the concept of
the word sunna. Briefly, he contends that:

1. The early concept of sunna was that of the customary or generally
agreed upon practice, what he calls the *‘living tradition.” In coming
to this conclusion he follows D. S. Margoliouth and cites Ibn Mugaf-
fa‘, who, he says, found the term used in the early second century for
the administrative regulations of the Umayyad government.38

37 Idem.
38 Origins, pp. 58-59.
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2. The concept of the sunna of the Prophet was of relatively late origin.
coined by the Iraqis some time in the second century.?

3. Even the use of the term *‘sunna of the Prophet’ does not mean the
actual sunna originated by the Prophet; it was simply the “living
tradition” of the school projected back into the mouth of the
Prophet.*0

In the first section of this chapter an exposition was given of the
classical Muslim view of the meaning and usage of sunna, based on
evidence from writings of the time recorded in works prior to Shafi‘i.*! In
this section I will examine the examples Schacht brings forward to support
his contentions.

To support his argument that the early concept of sunna was agreed
upon in practice or the “living tradition,” Schacht refers us to Margo-
liouth and Ibn Al-Mugaffa*. He writes: “Margoliouth has concluded that
sunna as a principle of law meant originally the ideal or normative usage
of the community and only later acquired the restricted meaning of the
precedents set by the Prophet.”*2 Let us look at Margoliouth’s references
to the different usages of the term sunna and see whether the deductions
made from them are justifiable.

Schacht: Concept of sunna as described by Margoliouth:

1. Known practice as opposed to innovation.
a. Conversation between ‘Ali and ‘Uthman in 34 A .H.

4385 e ety DLy Luglas 2 466

He established the known sunna, and decisively ended abandoned
innovation.

b. Saying of Talhah about the war against ‘Ali in 36 A.H.
s e Al ool gon oy 43 055 5 O 43 I3 gl 5 S0 4ol Lia
e

This is a matter which did not happen before such, that a revelation
in the Qur’an might have sent down regarding it, or that there might
have been some precedent from the Prophet regarding it.

c. A speech of Ashtar.
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3 [bid., p. 76.

40 Idem.

“1 With the exception of the last example.

42 QOrigins, p. 58.

43 Tabari, Annales, 1, 2937. Paging according to De Geoje’s edition.
44 Annales, 1, 3166.

4 Annales, 1, 3298.
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Those people do not fight you except for the sake of your din
(religion) in order to bring a decisive end to the sunna (norms) and
allow innovation to flourish and push you back in error and misgui-
dance.

Husain's saying to the Basrite in 60 A H.
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I have sent you my Messenger, and I am calling you to the book of
Allah and the sunna of His Prophet.

Conversation of Suwaid with Mutarrif in 77 A H.
47
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Whatever the case be, we call them only to the Book of Allah and the
sunna of His Prophet.

2. Past practice.
Speech of ‘Aliin 37 A H., after the incident of arbitration.
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They made their decision without any clear evidence or any early prece-
dent of sunna.

3. Go

od practice, as opposed to bad practice.

The letter of ‘Uthman to Meccan in 35 A .H.

49

The good norm [sunna] which has been initiated by the Prophet and the

two

Caliphs after him.

4. Order, as opposed to disorder.
Used in 64 A H.

He

0.l e gy &l W WL
enjoins people to act according to the sunna and forbids them from

sedition.

5.  Practice, without further definition.

a.

b.

% Annales,
4T Annales
48 Annales
* Annales
30 Annales
5t Annales
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The argument of ‘Al against al-Khirrit when he disagreed with
the arbitration of ‘Ali and wanted to leave ‘Aliin 38 A H.
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Come here and let me teach to you the Book of God and dispute with
you regarding the sunan.

The advice of Muhallab to his sons in 82 A H.

11, 240.
1, 984.
,1,3368.
VI, 3044,
11, 455.
L 1,3419.



2. odlall Obaly ol @y O AN 3l 2y oSl
You are enjoined to recite the Qur'an and to learn the sunna and the
manners of the upright people.

6. Ascribed to God, the Muslims, Islam.
a. ALawof Allah (38 A.H)%3 Wi i
b. Conduct of Muslims (36 A H.).3* L.l s
c. Norms of Islam (34 A.H.).55 p3Y1 2

7. Practice of the Prophet and the first two caliphs in 35 A H.
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The good norm [sunna) which has been acted upon by the Prophet and
the two Caliphs after him.

8. Something over and above the practice of the Prophet
(a conversation of Zaid b. *Aliin 122 A .H.)
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We call you to the Book of Allah and the sunna of His Prophet, and to
cause the sunna to flourish and to cause innovation to be extinguished.

9. Practice taught by the Prophet.
Muhammad taught them practice, as it is described in a letter
ascribed to ‘Aliin 36 A .H.
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Then he taught them the Book, the wisdom, obligatory deeds and
commendable deeds (sunan). Later on, the Muslim community
appointed as successors two pious rulers who acted according to the
Book of Allah and the sunna (of the Prophet), whose conduct was
excellent, and who did not deviate from the sunna. Indeed, itis your right
over us that we act according to the Book of Allah and the sunna of His
Prophet.

10. Practice from the Qur'an.
In a letter, 129 A.H., by the founder of the Abbasids.
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Allah revealed His Book to him, made lawful in it what is lawful and

52 Annales, 11, 1083.

33 Annales, 1, 3427.

54 Annales, 1,3132, 3228.
5 Annales, 1,2929.

56 Annales, 1, 3044.

57 Annales, II, 1700.

58 Annales, 1, 3236.
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prohibited what is forbidden. He set forth in it His varnious Laws
(shara'i’) and established through it His sunan.%

From these references, Margoliouth deduces that:

The practice of the Prophet in these stories is far commoner than any other
phrase. The context in which these expressions are most frequently used is in
reference to the third caliph, ‘Uthman, whose conduct was supposed to
differ seriously from that of his predecessors; though the charges formulated
against him are always somewhat vague. It seems clear that the second
source of law was not yet anything quite definite, but merely what was
customary, and had the approval of persons of authority, all of whom

presently merged in the Prophet.®

It is extremely difficult to see how Margoliouth reaches these conclu-
sions. First the only reference which mentions ‘Uthman is number 1,
which has no bearing on the subject. Second, it is hardly logical to apply
the “vagueness” of the charges he refers to — albeit without evidence
from the text — into a vagueness regarding the definition of sunna itself.
Would the autherities invite people to follew the *‘sunna of the Prophet™
or promise to work according to it if it had not been clearly defined?
Moreover one wonders how “it seems clear” that sunna was merely what
was customary. Most of the documents, speeches, and charges refer
specifically to the “‘sunna of the Prophet™ and in a way that gives the
phrase a fixed and definitive meaning (the genitive case is used): A
definite personal practice of the Prophet is being spoken about and not a
general practice of the community.

What is perhaps most damning, as far as Schacht’s reliance on Margo-
liouth goes, is that most of Margolicuth’s references are dated from the
first half of the first century. If Schacht accepted these references as
authentic, he would also have to accept the fact that the expression
“sunna of the Prophet” was widely used a hundred years before he
contended it was.

It is worthwhile to note here the excellent conclusions of M. M.
Bravmann, whose work was first available to the me only when this book
was going to press and which I have therefore not been able to draw on as
heavily as might otherwise have been the case.! According to Bravmann:

D. S. Margoliouth . . . assumes that the practice of the Prophet, which in the
early times is most frequently mentioned in reference to ‘Uthman, was not
yet anything quite definite, but merely what was customary, that is: “‘the
practice of the Muslims, or of the community. . . . © With respect to this
theory it must be stated that the very specific term Sirar Rasali-Ullah which is

*® Annales. 11, 1961.

“D. S. Margoliouth, The Early Development of Mohammedanism (London, 1914),
pp. 69-70.

o See M. M. Bravmann, The Spiritual Background of Early Islam: Studies in Ancient Arab
Concepts (Leiden, 1972).
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used in ‘Uthman’s oath of office (in al-Baladuri’s report) for ‘the practice
and procedure of the Prophet” makes it perfectly clear that what is meant by
the expression ‘the practice of the Prophet’ is the specific, personal practice
of the Prophet himself and not the practice of the community. And it is the
adherence to the personal practice of the Prophet, Sirar Rasuli-llah, that is
specifically demanded from the candidate to be elected as *Umar’s succes-
sor. Obviously, the adherence to the law of the Qur'an was a more or less
self-understood duty for anyone aspiring to that office, or, for that matter,
for any believer. It is evident that the Prophet had his specific, personal
practice (consisting of concrete, single practices, procedures, which no less
that the practice indicated in the Qur’an, could, of course, in part have roots
in earlier practices. . . . ) But it is an important fact that the adherence to
the personal practice of the Prophet was, in connection with the election of
‘Umar’s successor, declared to constitute a basic principle.52

Ibn al-Mugaffa“
According to Schacht, Ibn al-Mugaffa’

realized that sunna as it was understood in his time, was based not on
authentic precedents laid down by the Prophet and the first Caliphs, but to a
great extent on administrative regulations of the Umaiyyad government. In
contrast to Shafi‘i, however, he did not fall back on traditions from the
Prophet but drew the contrary conclusion that the Caliph was free to fix and
codify the alleged sunna.®

Leaving aside the fact that Ibn al-Muqaffa* was neither a lawyer nor a
theologian but an anti-Umayyad, indeed, charged with heresy, it is
simply not the case that he regarded the caliph as free to fix and codify the
alleged sunna. Describing the role of the caliph, he says:
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In so far as our confirmation is concerned of obedience to the Imdm [the
ruler] in matters which none else ought to be obeyed, it pertains only to
matters of ra’y [personal opinion] and of planning (tadbir) and to those
matters which God has placed under the authority of the Imams. No one else
has the right to command or to be obeyed as regards setting out on or
returning from combat, gathering and dividing troops, appointing and dis-

52 Bravmann, The Spiritual Background of Early Islam, op. cit. (1 have, however, cenam
objections to his methodology: (1) He apparently did not feel the necessity to check
Margoliouth’s references (2) His very limited use of the Qur’an in determining the birth
of the expression Sirat Rasulillah [sunna of the Prophet], a method common to almost
every Onentalist).

&3 Origins, pp. 58-59.

& Zinikh, al-A'lam (Cairo, 1373), vol. 4, p. 284.

5 Ibn al-Mugqaffa’, /1., 349, published in Athar Ibn Mugaffa' (Beirut, 1966).
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missing governors, and giving judgment on the basis of ra’y [personal
opinion] in matters for which there are no traditions (athar) or in discharging
punishments or rulings in accordance with the Book [of God] and the sunna.

Furthermore, he says,

2§ aaidly S ol § ool s I e
the caliph must attend carefully to seeing that they [the army] learn the Book
[of God] and acquire knowledge of the sunna.

He says further:

el iy OF ) 0 25 ey 5 e ) pd e o gta 2l y3) s o LD
ok ol ke el e Jea 13y L e al e A WY1 o don Yy T pne
de las e gl 2 d S 15]y . et e s adi S STl s g Jo pr 45 i 8
U eV I PYPRRC T R0 | -9 PUE R O SRRV R S 7S

7wl
As for those among them who claim to adhere to the sunna, they make that a
sunna which it is not their right to do — even to the extent that they shed
blood without evidence or proof in accordance with that which they deem
the sunna to be. And if they are asked about it they cannot say that blood was
shed in this case during the life of the Prophet or during the period of the
rightly guided Imdms after him. If they are asked whose blood was shed
according to this sunna which they claim, they would reply ** *Abdul Malik b.
Marwan or one of those [Umayyad] governors did so.

It is evident that the writing of Ibn Mugqaffa‘ is directed against the
Umayyad period. We are not concerned here about whether his state-
ment is right or wrong. What concerns us is only his concept of sunna.
According to his report, there was much confusion, even within one city
— Kifa — and the judgments were not unanimous, so he advised that:
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Thus, if the Commander of the Believers should see fit to decree that these
cases and different norms (siyar) be brought before him in a book together
with the explanation and argument of every scholar on the basis of the surna
or giyas [analogy], the Commander of the Believers could examine them and
give his decision in each case according to the inspiration (ilham).

If the Ibn al-Muqaffa‘’s Risalah fi as-Sahabah is taken as a whole, it is
evident that in his opinion the caliph is bound to act according to the
Qur’an and the sunna, and that anything for which there is no precedent
from the time of the Prophet or the rightly guided caliphs cannot be
accepted as sunna. Moreover, the caliph is responsible for making

6 Ibid., 350.

67 [bid., 353.

S Ibn al-Mugaffa', Sahabah, p. 354. published in Athar Ibn Mugaffa'.
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arrangements to teach the Qur'an and the sunna to the people, for
promulgating a law book based on the sunna and Qiyds, and for punishing
offenders according to the Qur’an and the sunna.

Not only does Ibn al-Mugaffa® give no indication that the caliph is free
to fix the “alleged sunna,” on the contrary, he states explicitly that the
caliph must follow what has been established in the Qur’an and the sunna.
Moreover, his statements are specifically concerned with legal cases. It is
difficult, therefore, to see how Schacht can deduce from these writings
that law in the first century was not based on the Qur'an and the sunna.

The Medinese School

Having stated his basic position, Schacht moves to a discussion of the
ways in which the sunna was established in the Medinese school, attempt-
ing to show that the concept refers not necessarily to the Prophet but to
the agreed-upon doctrine of the authorities of the school. He concludes
that, for the Medinese, sunna was the “practice” or “living tradition” of
the school.

In support of his view, Schacht refers to the discussion between Shafi‘l
and Rabi* in Ikhulaf Malik, where it is pointed out that the Medinese
establish sunna in two ways:

1. Authorities among the Companions hold an opinion that agrees

with the doctrine in question.
2. Men do not disagree about it.5?

In this discussion there is no reference to the Prophet himself as an
authority for establishing sunna, a point which Schacht clearly considers
significant. But if we examine the evidence, we find that there is very little
that can be used here as the basis for a valid theory regarding the
Medinese school. First of all, these opinions about how the Medinese
established sunna are those of an opponent of the Medinese school. In the
context of this statement of Rabi*, and in support of the alleged Medinese
concept of sunna and its way of establishing the sunna, Schacht cites the
case of preemption:
For instance, Muw. ui. 173., where Malik quotes a mursal tradition on
pre-emption, on the authority of the Successors Ibn Musaiyib and Abi
Salama b. *‘Abdalrahman from the Prophet, and adds: ““To the same effect is
the sunna on which there is no disagreement amongst us.” In order to show
this, he mentions that he heard that Ibn Musaiyib and Sulaiman b. Yasar
were asked whether there was a sunna [that is, a fixed rule] with regard to
pre-emption, and both said yes, and gave the legal rule in question.”0

Here is the original text:
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% Origins, p. 61.

™ Origins, p. 61 (italics mine).
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Ibn Shihab informed us that Sa‘id b. al-Musayyab and Aba-Salama b. “A.
*Auf [both Successors] reported that the Prophet made a ruling on the basis

of pre-emption regarding an estate which had not been divided among the
partners. But if there was hudiid [partitions] between them, there would be
no pre-emption.

Malik says this is the sunna regarding which there is no difference of
opinion among us.

Malik stated that he had been informed that Ibn Al-Musayyab was asked
about pre-emption, *“Is there any sunna concerning it?” He replied, “Yes.
Pre-emption pertains to houses and lands and only to properties held among
partners.”

It is crucial to emphasize here that this text totally undermines
hacht’s case. Schacht is attempting to demonstrate — in support of

Rabi'’s statement — that:

1. The sunna was established by the Medinese authorities because the
Companions held an opinion that agreed with the doctrine in ques-
tion.

2. The said opinion has no reference to the Prophet.

3. Men did not disagree about it.

However, the above-mentioned points cannot be established with the
reference to Schacht’s text, because:

T

e

1. The authorities mentioned are Successors, not Companions.

2. There is an explicit ruling of the Prophet involved which has been
recorded in this case by the Medinese scholars and even mentioned
by Schacht— a fact which demolishes Schacht’s entire approach. To
establish his point, Schacht needs a precedent where the Prophet
must not have been mentioned. To choose an example where the
basis for their agreement is a well-known tradition of the Prophet,
quoted by those scholars, indicates, perhaps, the absence of a more
telling example.

However, Schacht commits a few more mistakes in this citation.

1. In the Arabic text clear reference is made to sunna and Schacht
translates it as ‘‘a fixed rule,”” which is wholly unacceptable unlcﬁ he
means a fixed rule established by the Prophet.

2. He mentions the name of Sulaiman b. Yasar, who, however, has not
been mentioned in the text referred to.

Muw, pp. 713-714.



After quoting the case of preemption recorded by Malik, Schacht says
that *‘the wording here and elsewhere implies that sunna for Malik is not
identical with the contents of traditions from the Prophet.””2 To prove
this, he cites five examples. Each will be examined in detail, and it will be
shown that, to establish his case, Schacht has had to distort the evidence,
take arguments out of context, and suppress the facts.

EXAMPLE 1

In Origins Schacht says:
In Muw. m, 181 ff., Malik establishes the sunna by a tradition from the
Prophet and by reference to the opinions of ‘Umar b. ‘Abdal‘aziz, Abu
Salama b. ‘Abdalrahman, and Sulaiman b. Yasar. He adds systematic
reasoning because *‘one wishes to understand’, but he returns to the sunna as
decisive: ‘the sunna is proof enough, but one also wants to know the reason,
and this is it.”" It does not occur to Milik to fall back on the tradition from the
Prophet as such, as the decisive argument, a thing which Shafi‘i does in Tr.

iii, 148 (p. 249).7

Here is the background of the argument:

1. Any tradition contradicting the Qur’an cannot be a genuine tradi-
tion, a rule accepted by all scholars.

2. The Qur’an (ii, 282) demands two witnesses to establish legal rights.

3. A tradition narrated by Malik and followed by him shows that the
Prophet made rulings based on a single witness and the oath of the
plaintiff.

The opponent’s argument is that this tradition apparently goes against
the Qur’an. Therefore, it is unacceptable. Malik argues that it does not
contradict the Qur’an. He shows further that even the opponent accepts a
single witness for the verdict in certain cases.

Schacht appears to admit that Malik ‘‘returns to the sunna as decisive ™,
but he immediately qualifies this because Malik in his argument with his
opponents seeks to justify the sunna on rational grounds rather than on
the grounds that it came from the Prophet. This leads Schacht to argue
that it is the logical justifiabiiity of the sunna which is important to Malik,
not its origin. ““It does not occur to Milik to fall back on the tradition of
the Prophet as such, as the decisive argument.” He hopes accordingly to
extrapolate the conclusion that for Malik it is neither sufficient nor
necessary that a sunna should come from the Prophet to be valid.

This can only be done by ignoring the context in which Malik made his
remarks. The problem which Malik was addressing was what branches of
law could make a valid judgment based on one witness and the oath of the
plaintiff. Malik records the judgment of the Prophet and the opinions of
the Medinese scholars, showing that this ruling of the Prophet was not

72 QOrigins, p. 61.
 Orig. 5, p. 62.
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abrogated; he shows that the Qur'anic rules concerning witnesses and the
above-mentioned tradition are not in conflict. The point at issue is that
Malik’s opponent believes the ruling to be against the injunctions of the
Qur’an; Malik goes into considerable detail to show that the ruling has a
sound basis in reason and does not in fact conflict with the Qur’an.

It is because of the need to convince his opponent that Malik seeks
rational proof for his acceptance of the particular sunna, not because he
himself feels the inadequacy of accepting the sunna as sunna. Indeed,
after discussing several similar problems, Malik says:
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If he [the opponent] should admit to [handing down judgments based on a
single witness in certain cases] then he must admit to [the validity of] an oath
with one witness, although it is not mentioned in the Book of Allah. What
has been laid down in the established sunna is sufficient yet one may desire to
understand the reason and to know what is right and the basis of argument.
Therefore, in this, if God — may He be exalted — is willing, there is
sufficient clarification of that.

EXAMPLE 2

Schacht says, “In Muw. i. 196, Malik quotes a decision of Zuhri, ending
with the words: ‘this is the sunna’; and Malik adds that he has found this to
be the doctrine of the scholars of Medina.”7® Here is the passage:
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Zuhri said, “Whoever joins in at least one rak‘a of the Friday prayer [in
congregation] should pray one additional rak‘a with it [after the completion
of congregational prayer]. Zuhri said, “This is the sunna.” Malik said, *I
found the scholars of our city of the same opinion. This was so because the
Prophet said, ‘He who joins in praying a single rak‘a of the prayer [with the
Imam] has partaken of the prayer.

What Schacht argues from this particular example is that Zuhri used
the term sunna to describe a decision of his own about Friday prayer and
that Malik net only approved of this procedure but added that this was the
doctrine of Medinese scholars.””

Examination of a larger section of the passage quoted by Schacht
makes it clear that what Zuhri describes as sunna was not based on

7 Muw, pp. 724-725.
75 Origins, p. 62.

7 Muw., vol. 1, p. 196.
™ Origins, p. 61.
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personal discretion but on well-known hadith of the Prophet. Indeed,
Malik himself quotes the hadith after quoting the decision of Zuhri. He
says that the Prophet said:
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This is because the Messenger of Allah, may Allah bless him and grant him
peace, said, “Whoever joins in a single rak'a of the prayer has partaken of
the prayer.

The same hadith has been recorded separately by Malik through Zuhri.
Here is the original text:
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Ibn Shihab Zuhri reported on the authority of Abu Salama from Abu
Huraira that the Prophet said, *‘He who joins in a single rak‘a of the prayer
[with the Imam] has partaken of the prayer.”

What this means is that Malik’s approach to Zuhri’s decision in this case
was based directly on a hadith of the Prophet; in the same way, he
approves of the doctrines of the scholars of Medina precisely because they
were acting according to a hadith of the Prophet. It is only by partial
citation of his example that Schacht is able to present this argument.

In case it may be argued that what is deduced from the hadith or sunna
of the Prophet is also sunna, it should be remembered that this has been
the usual practice. Not only in the pre-Shafi‘T period but even today,
jurists use the same terminology. (Chapter 3 discusses this matter under
the heading “Other Meanings of the Word Sunna.”) It may be shown,
therefore, that Schacht’s deduction about Example 2 is invalid — if for no
other reason than that the totality of the text he is relying on to make his
case contradicts the citation he has given.

EXAMPLE 3
Schacht says: “In Muw. iii. 110, Malik speaks of the sunna in the past
(madat al-sunna) on a point of doctrine on which there are no
traditions.’’8? Here is the original text:
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7 Ibid.
™ Muw., p. 10.
8 Origins, p. 62.
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Malik said: It is invalid to give an amount of [money] in advance for a
particular thing except in the case where the moneylender takes hold of the
material for which he has given gold 1o its owner and then takes hold of it,
such as [in buying] a slave, a riding ammal, a dwelling . . . It is invalid if
delivery is late or if a later date was fixed for delivery.

Malik explained: An illustration of that which is reprehensible in this case
is that one man says to another, I will give you advanced payment for
such-and-such a riding camel of yours which I will use in performing the
pilgrimage,” while there is still a considerable time between that [agree-
ment] and the pilgrimage.

In this case if he does so he is lending the money on condition that if he find
that particular camel in perfect order at that time which has been fixed, then
itis for his use at that stipulated amount, but if there has been any mishap by
way of death or anvthing else. his gold will be returned to him, and the

money will be counted as a loan.

Malik stated that the difference between [what is valid and invalid in the
cases under discussion] is in taking possession [of the object]. Anyone who
takes possession of what he has taken on a rental basis is out of danger of risk
(gharar) %2 and also out of the range of the cases of advance money which ~re
invalid, because he has possession of fixed [and agreed-upon] articles. This
resembles the case of someone who buys a male or female slave and holds
possession of him/her and pays the price. Thus if something happens to the
slave within the year, he would receive back his money from the seller on the
basis of a year’s warranty.®

There is nothing wrong in this. And such as this has the sunna been
established in the past regarding selling of slaves.®

Again it is clear that Schacht has failed to place the example in its
proper context. Malik does not base his doctrine on some sunna unrelated
to and/or predating the Prophet; he deduces it in the light of the Prophet’s
prohibition of any sale which contains an element of risk, He refers to this
by the word al-gharar, and quotes the hadith of the Prophet concerning
gharar (risk).-We have already shown (in Chapter 1 and in Example 2)
that jurists sometimes use the term sunna to express what has been
deduced from the sunna or hadith of the Prophet.

EXAMPLE 4
In a further attempt to show that to establish the sunna, reference to the

8 Muw. Buyi', p. 629-30.
82 gharar means peril, hazard. or risk. See Lane, Arabic English Lexicon, p. 2239.

8 Muw., pp. 629-630.
8 Milik quotes a tradition from the Prophet (see Muw., p. 664) forbidding any sale

containing the danger of nisk, uncertainty (gharar):
l;ﬂ‘@yer‘J‘J‘m|J‘*U|deui'
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Prophet was not primary, Schacht says, “Mud. 1. 115 establishes the
practice of Medina as sunna by two traditions transmitted by Ibn Wahb,
which Malik had as yet ignored and by references to the first four Caliphs
and to other old authorities.”85 Here is the original text:

c.&_,-...ﬂ:,._;\bulSh!)L.-dS-'lu,,J.nJJJ‘L...JI,uJJI C.."L'UL-JL;
. Al Ols 15) L Laf
.L.:.}'I_,._‘;,‘.lljl.llil,]éizﬂﬂl{;y‘jt.aiiceulobh,_:dl oy ol JB
;Jf) 3 flL‘J 3 ,‘.._.-li.'llj . ;._..._ul}p.l_n...-J [ rﬁddj‘i—ﬁdu) s ;_..h,c,;ldu
9:-5" dy Ity ¢ done G By Al A ess
ool
0 MWH“JNJPQHI‘JJ‘:]!‘J‘J O g JB
Malik said: Maghnb and ‘Isha’ prayers can be prayed together while in the
city, even if there is no rain but on condition that there is mud and darkness,
and they can also be prayed together if there is rain.

Ibn Wahb reported . . . [that] Ibn Qusait reported to him that praying
Maghrib and ‘Isha’ together in Medina on rainy nights is sunna. [The
Caliphs] Aba Bakr, ‘Umar, and ‘Uthman all prayed accordingly.

Ibn Wahb said: This was the doctrine of ‘Abdulla b. *‘Umar, S‘aid b.
Musayyib, al-Qasim, Salim, ‘Urwa b. Zubair, ‘Umar b. ‘Abdul ‘Aziz’,
Yahyab. Sa‘id, Rabi‘a and *Abul Aswad. Sahniin said: And the Prophet also
prayed them together.

Schacht is incorrect in saying that Malik ignored the tradition. Here is
the original text from Malik’s own writing:

dbb‘tu-udkul.l&uﬁtﬁdmuﬁ ﬁ‘y}\q‘j\_ﬂbuﬁl

J\:—JL;.}- IL..I."JI.J'JH-HJ ¢ Lg.rj,a.n."JJ‘U1 rL.JAJ& Al J..n Al J)....JJ_‘

- J.l- \'J ‘._!J;-

. .,L.golscus._;,l:&udu

g lially ALl Gy ol Y @IB]OK,J&AU!.L}Q'&U&&LA&&J}}

“Malik . . . reported on the authority of Ibn *Abbas that the Prophet

prayed Zuhr and ‘Asr as well as maghrib and “isha’ together without being in
any fear of war or on a journey.

Malik said, “‘In my opinion this was because of rain.”” Malik reported on

the authority of Nafi* that when the governors (umara’) of Medina would

85 Origins, p. 62.

86 Sahniin, Mudawwana. (Cairo, 1323) vol. 1, p. 115, cited hereafter as Mud. The point at
issue is the praying of the two prayers of Magrib and “Isha’ together if there was rain. Ibn
Wahb reported the opinion of Malik that the two prayers might be prayed together if
there was rain, darkness, or mud. Later he reported the statement of Ibn Qusait tha: this
was sunna and was practiced by the three caliphs, and himself added the names of Ibn
‘Umar and a few other authorities. Sahniin says that the Prophet prayed these two
prayers together in the circumstances mentioned above, thus providing the documenta-
tion for the above mentioned sunna.
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pray maghrib and 'isha’ together in times of rain, Ibn ‘Umar would join them
in prayer.57

It is clear in the light of the writings of Malik that he himself recorded
what was reported about the practice of the Prophet and what he under-
stood about that practice. Furthermore, he explains that it was a con-
tinuous practice, not having been abrogated. He, therefore, reports the
practice of Ibn ‘Umar (d. 74 A.H.) to assert his point, and he formulates
his own doctrine accordingly.

The author of the Mudawwana, Sahnun, records the practice of the
Prophet in this case. Schacht refers to the same passage in the Mudawwa-
na and quotes the first few caliphs and other old authorities, but omits the
explicit reference to the Prophet. In the same way he totally ignores the
writings of Malik and contrary to fact, contends that Malik is ignorant of
these traditions.

EXAMPLE 5

Schacht says, “In Mud. v. 163, Ibn Qasim says: ‘So it is laid down in the
traditions (athar) and sunnas referring to the Companions of the
Prophet.®8 Here is the original text:
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Sahnin: ~ What is your opinion regarding a [married] woman from enemy
territory who has migrated to us after embracing Islam: Can she
or can she not be [re-] married [immediately]?

Ibn Qasim: No.

Sahnin:  Then what should be done?

Ibn Qasim: She would wait for three menstrual periods to pass. If Inir
husband accepts Islam before the third monthly period, he
would take her to himself; otherwise she would be divorced
from him.

It is in accordance with this that the reports (athar) and sunan have been
transmitted in [the cases] of the Companions of the Prophet, may God bless
him and give him peace.

Likewise Malik explained that whoever accepted Islam during the “idda
period of his wife® after she had accepted Islam and migrated to live with the

57 Muw., Qasr, 3-5, pp. 144-145.

5 Origins, p. 62.

% Sahniin Al-Mudawwana (Cairo, 1323), vol. 5, p. 163. (In translating I have supplied the
names instead of “he said’" and "I said™).
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Muslims had the greatest right to her.%

Schacht attempts by this example to argue that the Companions cre-
ated their own independent sunna and that these could be appealed to in
settlement of disputes. In fact, this interpretation is based on a misreading
of the Arabic text. Ibn Qasim did not say that it was the Companions who
established the sunna. He does not say i)l & (“sunna of the Com-
panions™), but oy ade ANl Lo U_.Jl G..Jl:h..d' d o~y (the sunan among
the Companions of the Prophet”), or in other words the sunna which was
followed by the Companions of the Prophet.?! There is no textual justi-
fication for the assumption that the sunna in question originated with the
Companions; if anything, this example indicates that the sunna was
identical with the injunctions of the Prophet. Indeed, all five of the
examples we have analyzed either make explicit reference to the Prophet
or to norms deduced from the practice or the orders of the Prophet.

The Syrian School

In discussing the concept of sunna in the Synan school, Schacht has this to
say:
Auza'l knows the concept of “Sunna of the prophet” . . . but does not
identify it with formal traditions. He considers an informal tradition without
isndd, concerning the life-story of the Prophet, sufficient to establish a “‘valid
sunna” . . . and an anonymous legal maxim sufficient to show the existence
of a sunna going back to the Prophet.”%2

The contention that Auz‘l does not identify sunna with formal traditions,
however, is based on no explicit statement by Auza‘m himself. If Schacht is
deriving it from the writing of Aba Yasuf, he must show whether what
Abiu Yusuf has recorded is the original and complete writing of Auza‘i or
whether it has been abridged for the sake of refutation. This he does not
do. What is clear is that in the writings of Fazzari (d. 188), a student of
AuzaT and contemporary of Aba Yasuf (d. 182), we have positive
evidence of the importance Auza‘ attached to isnad.®3

One must also take into account the probability that on the occasions

uza‘ fails to provide isndd, it may well be because he felt a particular

% The “idda period refers to the three menstrual periods which, in certain cases, a woman
has to wait after divorce before she may marry again.

91 The problem under discussion is whether a woman who converts to Islam and migrates
from enemy territory (Ddr-al Harb) to Muslim territory is able to remarry. Ibn Qasim
gives the opinion that if her husband joins her within three menstrual periods and
becomes a Muslim, the woman would return to him. Arhar and sunan from the Compan-
ions of the Prophet are quoted to this effect. Similar situations were faced by many
women who migrated to Medina and left their husbands behind during the life of the
Prophet. If their husbands embraced Islam and came 10 Medina within the required
penod, their wives were returned to them.

92 Origins, p. 70.

93 See Fazzan, Siyar, (Fez Library, MS. 139) e.g. Fo. 19, 22,23, 28, 30, 31, 33, 34, 38,62, 64,
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sunna was so unanimously held to be authentic that further verification of
its origin was superfluous.® On the point at issue, in fact, it is sufficient
that he refers to the precedent set by the Prophet.

What Schacht refers to as the “Life Story of the Prophet” is in fact his
wars, peace treaties, the management of conquered lands, and the dis-
tribution of booty — clearly matters at the very heart of international law.
Schacht’s statement that an “anonymous legal maxim™ is sufficient for
Auza'i to establish a valid sunna is contrary to the facts. Auza'i states
clearly that the practice began with the Prophet. He explicitly says:

e e J5 e oy e o alll Sy e 2 e

The sunna which has been established from the past on the authority of the
Prophet is that he who kills an enemy in a battle has the right to his spoils.%

Morever, the “legal maxim™ is in fact the wording of the Prophet himself,
recorded by scholars and biographers of the Prophet prior to Auza‘i,* a
fact that Schacht chooses to ignore.

The Iragian School

On the Iragian school, Schacht states that “the Iraqians, in their view of
sunna, no more think it necessarily based on traditions from the Prophet
than do the Medinese.?” He uses two quotations to support this view. It
should be noted from the outset that neither quotation is from the original
writings of Iragians; both are summaries made by Shafi‘i, one of their
opponents. “Thusin Tr. /1,4 (f).” says Schacht, *“in a tradition from ‘Al,
representing an ‘unsuccessful’ Iraqian doctrine, sunna occurs in the sense
of *established’ religious practice.” * And he goes on:

And Tr. 111, 148 . . . makes the Iraqian say: “We do this on account of the
sunna [i.e. they give judgment on the defendant’s refusal to take the oath
when the plaintiff can produce no legal proof, and they do not demand from
the plaintiff a confirmatory oath as do the Medinese]. There is no mention of
the oath, or of the refusal to take it, in the Koran. This is a sunna which is not
in the Koran, and it does not come into the category of evidence from
witnesses [which is provided for by Koran ii. 282]. We hold that the Koran
orders us to give judgment on the evidence of witnesses, either two men or
one man and two women, and the refusal to take the oath does not cornie

under this. "

His overall conclusion from these quotations is: “The essential point is

% It ought to be noted that the use of isnad is only to prove the authenticity of the tradition
and its correct attribution to the Prophet, not its authority.

% For a detailed discussion on the & Jl =2« see Bravmann, The Spiritual Background
of Early Islam. pp. 139-151.

% Ibn Hisham, Sira, (Cairo 1955) iii, 448.

9 Origins, p. 73.

% Origins, p. 73.
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that the Iragians use sunna as an argument, even when they can show no

relevant tradition.”%®
Here are the original texts of the above-mentioned cases. The first

case:
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*Ali said: Pray four rak‘a'on the occasion of ‘Id in the mosque. Two rak'a for
the sake of the sunna and two rak’a for not having gone outside the mosque
to pray [as is normally done].

The second case:
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Shafi'i said to Medinese: Those who differ with you in the case of making
rulings on the basis of a single witness and an oath. say that they give
judgment on the basis of the defendant’s refusal to take the oath [saying],
“We do this on account of the sunna.™ But the Qur’an mentions neither thas
matter of a single oath nor the refusal to take it. This is sunna [or, rather, a
rule derived from sunna]. It is not derived from the Qur’an, nor does it come
under the procedure of giving witness [which has been mentioned by the
Qur’an ii, 282]. We believe that the Qur’an demands that no one should be
given [his claim] on the basis of a single witness but only with two male
witnesses or one male witness and two female witnesses. And refusal to take
an oath (nukal) [in the court on the part of defcndam] does not come in the
category of witness.'®

As far as the first quotation is concerned. it has been noted earlier that
the term sunna is used in different contexts, one of them being an
established religious practice instituted by the Prophet which is not
compulsory (wdjib or fard). For example, five daily prayers and the
Friday prayers are fard (obligatory). These prayers were instituted by the
Prophet, but the Prophet himself offered other prayers, either in solitude
or in congregation. He prayed Tahajjud late at night, the ‘Id prayer, twice
a year, and superogatory prayers every day before or after the congrega-
tional prayer of Fajr, Zuhr, Maghrib, or ‘Isha’. All these prayers are
called sunna — a fact known to every Muslim child. In this sense, the word
means a practice established by the Prophet that is not compulsory.

9 Idem.

100 Ufnm (Cairo. 1321) vol. 7, p. 249, cited hereafter as Umm_ If the plainuffl can produce no
witness, and asks the defendant 1o take an oath, who in turn refuses. the case would be
decided in the favor of the plaintff.

53



Thus the ‘/d prayer is sunna, and not wajib or fard. When ‘Ali men-
tioned the practice of praying two rak‘as for ‘id prayer, referring to it by
the term sunna, he was referring to a practice well known to every
Muslim. The sunnain ‘Id prayer is that the Prophet used to pray it outside
the city. ‘Ali asked the people to pray two rak'as as sunna after the
manner of the ‘/d prayer and two additional rak ‘as because of having been
unable to go outside the city.

Schacht says that it was used in the sense of “established religious
practice.” But the question then arises of who first instituted the ‘/
prayer practice. Is it a pagan practice which was followed by the Compan-
ions such as "Ali, or was it initiated and established by the Prophet or
someone else? I do not think that anyone would claim that the ‘/d prayer
was originated by anyone other than the Prophet. Thus sunna here refers
to the practice of the Prophet. Itis, therefore, clearly wrong to use this as
an example of the Iraqians using the term sunna when they can show no
relevant tradition.

‘The same is true of the second example. The term here is used in the
sense of a norm proved by the means of sunna — one of the four adilla. In
this case. the Iraqian opponent actually refers to a well-known tradition
from the Prophet ' Gf -0 Lo nadly el e &)l which means that
the burden of proof rests upon the plamu!fand the oath on the defendant.
Thus. the Iraqgians say that their doctrine is derived from a well-known
hadith or, rather, sunna.

Moreover, Schacht has mistranslated the passage. The Iragians did not
say: ““This is a sunna which is not in the Koran.” No one claims that the
Qur’an is the repository of the sunna. What Schacht has done is to join
two sentences with “which,” thus changing the sense. The original text is:
. obolgtdl ey 01,30l & 2w |iay which means: “This is a sunna [i.e. a
ruling derived from the sunna] and is neither derived from the Qur’an nor
does it come under the category of bearing witness™ [which is mentioned
in Qur’an i1, 282].

Schacht has, therefore, failed to prove his point that the concept of
sunna in the ancient schools of law was not identical with the content of
traditions from the Prophet. While the word sunna was certainly used for
the acts of other people, in the majority of cases it denoted the surna of
the Prophet and not the “living tradition.” Moreover, the sunnas of the
Prophet were given binding authority over any other legal precedents or
opinions.

We turn now to an examination of Schacht’s contention that the ancient
schools of law based their jurisprudence on the “living tradition™ and that
the sunna of the Prophet was fabricated by these schools and incorpo-
rated into their body of law.

101 For detail, see Ibn Hajar, Fathul Bari, v, 282-283, quoting Tabarani, Baihaqi, and
Bukhari with different wordings.
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CHAPTER FOUR

THE LIVING TrADITION IS
MORE AUTHORITATIVE
THAN THE
SUNNA OF THE PROPHET

Schacht calls the ancient schools of law the Medinese, the Syrians, and the
Iragians. It is important to note here that these names are misleading.
There were many iaw schools in the early days of Islam, the most famous
in the first two centuries being those of Medina and Kiifa, and in both
cities there were many scholars whose opinions on law differed. Schacht
has based his views on the writings of only a few scholars from these
geographical areas: Malik b Anas of Medina, Abu Yusuf and Shaibani of
Kufa (the Hanafi school) and, primarily, the polemical writings of Shafi‘t
during his last, Egyptian phase. Although Schacht himself says that “it
would be a mistake to generalize, even within the circle of the Kufians,
the uniformity of doctrine,”! he nevertheless makes broad generaliza-
tions on the basis of the writings of a single scholar of a single school of
Kufa and extends them to the whole of Iraq; similarly he generalizes on
Malik’s work and applies his generalizations to all the scholars of Medina.

To put the theories of the ancient schools of law into perspective, these
schools themselves should be precisely identified. Thus, instead of
Medinese, Iraqians, and Syrians, we should speak of the school of Malik,
the school of Abu Hanifa, the school of Auza‘i, and so on. Itis then clear
that their opinions represent only their own school and not necessarily the
whole of Medina, Iraq, or Syria. Nevertheless, in the discussion that
follows we shall — in order to avoid confusion about what is being
discussed — follow Schacht’s terminology.

Before embarking on a detailed discussion of the points he raises, it is
necessary to clarify the issue of the term “‘practice.” It is not common to
all the ancient schools of law. Malik often used it and similar terms in his
Muwatta’, but nothing like it is found in the writings of Auza‘i. Aba
Yusuf, indeed, condemns the concept, saying-

! Origins. p. 242.



notto be donc. 1here are cases which I could mention, where the great mass
of the people [‘d@mma) act against a prohibition of the Prophet. In these cases
one has to obtain the knowledge or order from the sunna of the Prophet and
[from the Farwa of] the first generations from among his Companions and
from legal scholars (al-sunna ‘an rasal Allah wa'an al-salaf min ashabih wa
min gaumin fugaha’).?

Since “practice” played a greater role in Medina than in other schools,
our discussion will center mostly on the writings of Malik. Schacht’s views
on the so-called Syrians and Iragians will be dealt with later.

The Medinese and the Living Tradition

Traditionally. the Medinese “‘practice™ held a privileged place in the eves
of most scholars. We know that when the Prophet was in Mecca, his
followers met with much hardship and were often forced to migrate to
Ethiopia and later to Medina. No government could be established in
Mecca at that time, but when the Prophet migrated to Medina he was able
to establish the first Islamic state. Thus the people of Medina were the
first to receive legislation under Islamic law. Generally speaking, all the
laws of the Qur'an as well as the sunna of the Prophet were first put into
practice here. Thus the practice that began from the time of the Prophet
in Medina had the value of transmitting a law of the Qur’an or the sunna
of the Prophet through continuous practice from generation to genera-
tion.

- This fact conferred a special privilege on practices originating from the
earliest days of Islam in Medina. If a tradition of the Prophet transmitted
by only one narrator was found in opposition to established practice in
Medina, the Medinese practice was preferred and regarded as being more
authoritative. Thus, Abu Yusuf, for example, changed a number of his
opinions when he learned that the practices of Medina were contrary to
what he had been holding as valid.?

Not all the practices of Medina, however, had their origin in the time of
the Prophet or even in that of the rightly guided caliphs. Practices which
originated later, either in the late first century or in the second century are
called al-‘amal al-muta’'akhkhir (“‘the late practice”). There is also
another type of practice called al-‘amal al-istidlali (**practice based on
legal deduction™). These two types of practices were found in Medina but
were disputed and not accepted by other schools. Even some of the

2 Auza'i, p. 76. Schacht himself quotes this passage (Origins, p- 75). although he has
unfortunately mistranslated it. )
3 For details, see Ahmad Noor Saif, "Amal ahl al-Medina’ (M.A. thesis, Sharia College,

Mecca), p. 92.
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Malikites did not regard them as binding, especially if they were in
conflict with the traditions of the Prophet.

Now let us look at Schacht’s views on this. He says, “The element of
‘practice’ in the Medinese ‘living tradition’ is expressed by terms such as
‘amal ‘practice’, al-‘amal al-mujtama’ ‘alaih ‘generally agreed practice’,
al-amr ‘indana *our practice’ . . ."* and then makes the following main
points:

1. The practice “existed first and traditions from the Prophet and from

Companions appeared later.™>

2. The Medinese contrasted “practice” with traditions.®

3. Practice is “explicitly identified” with those traditions which the
Medinese accepted.”

4. The practice of the Medinese “does not simply reflect the actual
custom, it contains a theoretical or ideal element.”® It sometimes
was used as a device to propose changes in the doctrine of the
schools with varying degrees of success.?

It should at once be noted that Schacht has based his theories about the
Medinese on the statements of Rabi* — an anti-Medinese scholar. Many
instances of Schacht’s views about the dishonesty of the scholars of the
time and the way authorities were fabricated to support doctrines have
already been cited in the present work. For example, he says, “By the
time of Ibn ‘Abdalbarr, spurious information regarding old Medinese
authorities had been put into circulation, so as to bring their doctrine into
line with the tradition . . . ”'? Given such suspicions, one would have
thought that he would be wary of using any source other than the writings
of Malik himself to deduce Malik’s doctrines. But here, as in other parts
of his book, Schacht seems determined to use only anti-Medinese sources
— so long*as they support his theories — and to discount evidence that
does not advance his case, even though this may be a far more direct
source.

We now turn to a detailed examination of the different parts of
Schacht’s argument.

1. Practice Predating Traditions from the Prophet. Schacht’s first start-

ling claim is that the practice existed first and traditions from the Prophet
and Companions appeared later. In his own words:

That the “practice” existed first and traditions from the Prophet and from
Companions appeared later, is clearly stated in Mud. iv. 28, where Ibn
Qasim gives a theoretical justification of the Medinese point of view. He

57



says: *“This tradition has come down to us, and if it were accompanied by a
practice passed to those from whom we have taken it over by their own
predecessors, it wouid be right to follow it. But in fact it is like those other
traditions which are not accompanied by practice. [Here Ibu Qasim gives
examples of traditions from the Prophet and from Compani« ns_] But these
things could not assert themselves and take root (lam tashiadd wa-lam
tagwa), the practice was different, and the whole community and Compan-
ions themselves acted on other rules. So the traditions remained neither
discredited [in principle], nor adopted in practice [ghair mukadhdhab bih
wa-la ma'mul bih], and actions were ruled by other traditions which were
accompanied by practice.

These traditions were passed on from the Companions to the Successors,
and from these to those after them, without rejecting or casting doubt on
others that have come down and have been transmitted. But what was
eliminated from practice is left aside and not regarded as authoritative, and
only what is corroborated by practice is followed and so regarded. Now the
rule which is well established and is accompanied by practice is expressed in
the words of the Prophet . . . and the words of Ibn “Umar to the same

efféct. ., ™

Schacht’s immediate comment on this quotation is that “the Medinese
thus oppose ‘practice’ to traditions.”'? In footnotes on the same page, he
adds, “This lip-service paid to traditions shows the influence they had
gained in the time of Ibn Qasim™ and “It deserves to be noted that Ibn
Qasim relies on ‘practice’ although he might have simply referred to the
tradition from the Prophet.”

The fact is, however, that, not for the first ime, Schacht has chosen a
passage to justify his theories which not only does not help him but,
indeed, contradicts his basic postulates. Ibn Qasim’s whole discussion is
based on the point that there are two sorts of traditions related on the
authority of the Prophet: one group that is accompanied by the practices
of Companions and Successors and another group that is not accompa-
nied by any sort of practice. In the case of a conflict, the tradition
accompanied by practice should be adopted. Nowhere does Ibn Qasim
say, or even imply, that the practice existed first and traditions from the
Prophet appeared later.

Moreover, Ibn Qasim explicitly refers to the traditions from the
Prophet and says that the tradition that is supported by the continuous
practice of the community is the one that should be adopted. In the face of
this, it is difficult to see how he can be accused of simply paying “lip-
service” to the tradition, or how Schacht can say he relies on practice,
although he “might have simply referred to the tradition from the
Prophet.” Because he has made the a priori assumption that *practice”
has nothing to do with traditions from the Prophet, Schacht necessarily
fails to analyze correctly the meaning of the text.

1 Origins, p. 63 (italics mine).
12 Origins, p. 63.
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2. Practice Opposed to Traditions. Schacht’s second conclusion from the
same text is that the Medinese preferred practice against traditions from
the Prophet. We have already seen that Ibn Qasim’s words refute this
theory, since the “practice” referred to is the continuous practice of a
tradition from the Prophet. Schacht refers also to the Annales of Taban,
iii, 2505, in support of his case. Thus, whenever Muhammad b. Aba Bakr
gave a judgment against a tradition his brother used to raise objections,
and Muhammad would reply, “*What of the practice?” Schacht com-
ments, *“ . . . meaning the generally agreed practice in Medina, which
they regarded as more authoritative than a tradition.”!3

One way of refuting this would be simply to use Schacht’s methodo-
logical reasoning to work against him. The statement is found in a
fourth-century work and is not quoted in second-century literature.
According to Schacht, the fourth-century work must, therefore, be spu-
rious. More seriously, however, the special status accorded to the prac-
tice in Medina has already been explained, namely, that the early
Medinese practice was considered more authoritative than those tradi-
tions which were narrated only by a single narrator, and that there was a
variety of opinions about the validity of later Medinese practice.

Let us now examine the three examples Schacht cites to prove his
theory that the Medinese preferred “practice” over traditions from the
Prophet.

ExAMPLE 1

He says:
Malik (Muw.iii, 134, 136; Mud. x. 44) and Rabt* (T7. iii, 48) admit the sale of
baies by speacification from a list, because it is the current practice in the past
and present by which no uncertainty (gharar) is intended (Malik), or be-
cause men consider it as valid (Rabr"). Mud. x. 44 considers Malik's state-
ment as authornitative (hujja), particularly because he states the practice, and
finds it confirmed by traditions (@thdr) — not from the Prophet but from
authorities such as Yahya b. Sa‘id who establishes the same practice. “*Prac-
tice” therefore decides the extent to which the general prohibition of gharar,
incorporated in a tradition from the Prophet, is to be applied.*

There seems here to be a marked difference between what Schacht sets
out to prove and the conclusion he reaches. There is no indication in the
text that Malik preferred a practice to a tradition from the Prophet. He is
simply trying to clear up the meaning of an ambiguous term, gharar, used
in the tradition by analyzing how the community that learned the tradi-
tion from the Prophet acted upon it and how the jurists and scholars of law
in the community understood it. We must bear in mind that in the eyes of
the Muslim community these scholars were God-fearing and would not

B On:gsfm.p.(rl.
1% Origins, p. 64.



transgress the law; Malik and other scholars referred to their practice in
order to understand the real implications of the tradition from the
Prophet.

EXAMPLE 2
Schacht says: Malik [Muw. iii, 136] and Rabi* [ Tr. iii, 47] declare, against
a tradition from the Prophet which gives the parties to a sale the right of
option as long as they have not separated: **We have no fixed limit and no
established practice for that.”!®

We know that there was considerable controversy on this case between
the Malikites and others, and the generally held opinion has been that
Malik did not accept this tradition. But recent research proves this to be
wrong. Malik does not deny the Khiyar Majlis itself. Under the heading
“Chapter on Khiyar Majlis™ BN o= oL he quotes the tradition and
says: 4d & Jyane ol Yy ¢ Uiy ae T Lae 134 o3 “There is no limit
known to us for the period of Khiyvar. and no established practice for
that.” Had he denied Khiyar Majlis, he would have said.
Lae Jeall de ) “There is no such practice.” The case has been ‘
discussed in detail by Ahmad Noor Saif.'¢ However, if Schacht had used
Malik's work to establish Malik’s doctrines rather than the accusations of
Shafi't and other scholars, he would not have been led to declare that
Malik opposed a tradition from the Prophet.

EXAMPLE 3

Schacht states that: “*“Malik in Muw. iii, 219 ff. prefers the practice, “What
people used to do.” as expressed in a statement ascribed to Qasim b.
Muhammad and a concurring action reported from Ibn ‘Umar to a
tradition related from the Prophet.”'7 Later on he quotes a detailed
argument from the writings of Shafi‘i, who attacks Malik for not following
this tradition from the Prophet.

Elsewhere, Schacht has charged Shafi't with making unjustified
assumptions, arguing arbitrarily, and misrepresenting and exaggerating
the opinions of his opponents. He provides a few dozen examples of
this,'® and yet he is content in this particular case to accept Shafi‘T’s
charges. If we look more closely at the text of Malik and at Shafi'i’s
comments, however, we find that Shafi‘i did not pay proper attention to
Malik’s wording. Here is the text:

-u.n.ljdd)...sr.s"_}:vki Jbrl._Jdpd]lJ.quIJr)dl. ._Ul.-‘s.-.bv—
L@‘hlk&‘d_ml_l_cs‘f‘lh&né.lulrb
;;l:hplh_a,rllfldr.L,fL}prA,Yld.Uln_Sﬁ‘bn:MJ‘._.-U'IJ’LD

!5 Origins, p. 64.

'6 See Ahmad Noor Sail, ("Amal ahl al-Medina, ) pp. 234-241.
7 Origins, p. 65.

'8 Origins, p. 321 ff.
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Malik reported the Prophet saying:

If any man designates an ‘Umra to another man for him and his posterity
[i.e., if he should say to someone else that this house or land or a certain
camel or anything of that sort were for him and his children], then it would
belong completely to the man to whom it had been given and would never
revert to the man who gave it. Al-Qasim b. Muhammad said that he likewise
only found people to be bound by the stipulations they make in their
contracts in financial dealings as well as in the gift they give. Yayha said that
he heard Malik say: ““Hence, in our opinion, the ‘Umra gift would return to
the donor if he had not said: ‘It is for you and for your posteriry.”'*

According to the Arabic lexicographer Lane, ‘Umra means a man’s
saying to another, of a house or of lands or of camels, “*It is yours for your
life.”20

Thus Malik distinguishes between two types of ‘ Umra— one where the
donor explicitly states that it is for the man and his successors and the
other where the man’s posterity are not mentioned. In the second case,
Malik’s view is that ownership would revert to the donor.

The tradition of the Prophet quoted by Malik refers to the first situation
but not to the second. Malik confirms his understanding by reference to
the practice of Ibn ‘Umar and the statement of Qasim. This is clearly not a
case of preferring practice to a tradition from the Prophet. Malik is simply
elucidating the tradition with reference to how it has been implemented
and what the decision ought to be in a case not covered by the hadith of
the Prophet.

Thus, none of the examples quoted by Schacht proves his point that
“practice”” was preferred to traditions from the Prophet. We might have
expected Schacht to analyze the traditions quoted by Malik to see how
many he neglected in favor of practice. Had he done so he would have
seen that of the nine hundred or so traditions from the Prophet and
roughly the same number of reports from other authorities that Malik
quotes in the Muwatta’, no more than ten are neglected in favor of
practice or for other reasons.?! This is hardly a sufficient basis from which
to argue that the Medinese considered practice more authoritative than
the traditions of the Prophet.

3. Practice Identified with Tradition Accepted by the Medinese.
Schacht’s third conclusion is that “practice is explicitly identified with
those traditions which the Medinese accept.”22 Yet if we examine the

19 Muw. iii, 219 (italics mine).

20 E.W. Lane, Lexicon (Edinburgh, 1867), p. 2155.

21 The reasons are discussed further in Chapter 5 under the heading “*Schacht on the
Medinese School.” For the numbers of rejected traditions, see notes 55 and 56 in Chapter
Six. .

22 Origins, p. 66.

61



traditions accepted by Malik, we find hundreds of examples of his accept-
ing traditions from the Prophet and the Companions without any further
reference to practice.2?

Moreover, we have positive evidence that Malik went against some
earlier practices. Schacht himself quotes Shafii reprimanding the
Medinese for not following Ibn ‘Umar’s opinion,?* and Malik explicitly
describes instances of this in his Muwarta’. For example, it was the
opinion of Ibn ‘Umar that if a man prayed behind an Imam he should not
recite the Qur’an, the recitation of the /mam being sufficient for them
both; this was the practice of Ibn ‘Umar as well.>> But Malik disagrees
with Ibn ‘Umar, arguing that when the Imam does not recite loudly, the
ma’'mum [i.e., the praying behind the /mam] should recite the Qur’an to
himself.?6 Another example: Malik recorded that *Umar prostrated him-
self after reciting Sirat al-Najm.?” But Malik records his own opinion
contrary to this practice.?®

These examples make it clear that Malik does not always quote practice
when he accepts traditions from the Prophet, neither does he always
follow the practice he describes.

4. Practice Falsely Ascribed to Early Authorities to Bring About
Change. Schacht’s fourth point is that practice was falsely ascribed to
early authorities “to justify doctrines which reflected the current ‘prac-
tice’ or which were meant to change it.”"? Schacht, in common with many
Orientalists, is very prolific in producing theories of this sort. We may
justifiably ask why this theory does not fit in the case of Malik himself. In
the preceding section we have seen that Malik records the practice of
Medinese authorities and then diverges from it, and also records their
opinions and opposes them.

Rather than modify his theory to fit the evidence, Schacht goes into
further realms of speculation to resolve this contradiction. He says:

After the first legitimization of doctrine by reference to Companions of the
Prophet had been achieved, the further growth of traditions from Compan-
ions and also from the Prophet went partly parallel with the further elabora-
tion of doctrine within the *living tradition™ of the ancient schools, but
partly also represented the means by which definite changes in the accepted
doctrine of a school were proposed and supported. These efforts were
sometimes successful in bringing about a change of doctrine, but often not,
and we find whole groups of “unsuccessful” Medinese and Iragian doctrines
expressed in traditions. 30

23 See, for example, Muw., pp. 15-20.
24 See Origins, p. 26.

2 Muw., Salar 10, p. 86.

2 Muw., p. 86.

27 Muw., p. 206.

2% Muw., p. 207.

* Origins, p. 66 (italics mine).

% QOrigins. p. 6.
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In other words, many of the opinions ascribed to ancient authorities in
the works of Malik, Abu Yusuf, and Shaibani are fabricated. Leaving
aside the inherent improbability of such wholesale invention, let us take
the case of Malik as a way of testing the validity of Schacht’s theory.

According to Schacht: **As the groups of pious specialists grew in
numbers and in cohesion, they developed. in the first few decades of the
second century of Islam, into the ‘ancient schools of law." "3 Thus the
birth of the ancient schools of law occurred in the early decades of the
second century. Itis believed that Malik was born in the last decade of the
first century, which means that he witnessed the birth of the ancient
school of law in Medina when he was in his twenties or thirties.

Malik records the opinions of his immediate teachers, such as Nafi',
Zuhri, and Rabi'a, as well as the opinions of first-century scholars such as
‘Umar, Ibn ‘Umar, Ibn al-Musayyab, and ‘Urwah. In Schacht’s view, the
doctrines ascribed to these early authorities cannot be taken as genuine,
but are only a device used “in order to justify doctrines which reflected
the current ‘practice’ or which were meant to change it.”3 He further
notes that “‘these efforts were sometimes successful in bringing about a
change . . . but often not.”*?

It might be theoretically possible to accept this view if the Medinese
always followed the early authorities, but, as we have seen, Malik was
sometimes in agreement and sometimes in disagreement with the author-
ities he quoted. If he were faisely ascribing doctrines to these authorities
to bring about changes in the doctrine of the school, he would not then
contradict what he had himself just fabricated. Was he perhaps under
some kind of pressure that would not allow him to formulate his own
doctrines as he wished but would make him want to pass on the relevant
information to later authorities? There is no evidence that this kind of
situation existed, and, in fact, there is abundant evidence to the contrary.
We find many scholars changing their decisions whenever the weight of
evidence indicates that they may have been wrong in the first place. Malik
himself changed his doctrine continuously as, for example, regarding his
opinion about al-Mash ‘ala al-Khuffain 3¢

Similarly, we know Abu Yuasuf differed from the opinions of Aba
Hanifa in almost a third of the cases they ruled upon. Two examples are
the problems of the shares allotted to the horse and the soldier®s and of
usury between a Muslim and non-Muslim in enemy territory.3® Aba
Yasuf likewise changed many of his own opinions. See, for example, his
early opinion about the number of horses that ought to be given as shares

31 Introduction, p. 28.

32 Origins, p. 66.

33 Jdem.

* Shaibani, Al-Hujja (Hydravbad, 1385), vol. 1, pp. 23-47. Cited hercafter as Hujja.

3% Abu Yuasuf, Al-Radd ‘ala Siyar al-Auza'i (Cairo, 1357), p. 21. Cited hereafter as Auza‘i.
% Ibid p.97. -
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in the booty of war.37 Shafi'i, also, is famous for his *‘old doctrine™ and his
“new doctrine” (al-qaul al-gadim and al-qaul al-jadid).

These are but a few of the very many examples which could be adduced
to show that scholars were free from outside coercion in the formulation
of their doctrines. So we return to the prablem of why Malik first falsely
ascribed doctrines to early authorities and then did not follow them. If he
were really trying to change the doctrine of the school, then he weakened
his case by not following them. All the evidence points to the fact that he
reported doctrines and opinions of earlier scholars honestly, according to
the best of his knowledge.

The discussion of Schacht’s theories about the *'living tradition” in the
Medinese school may be summarized as follows:

1. Schacht claimed that it is clearly stated in the Mudawwana that
practice existed first and the traditions from the Prophet came later.
This has been proved to be contrary to the statement recorded in the
Mudawwana.

. He adduced three examples to show that the Medinese opposed
practice to traditions from the Prophet. Each one of these examples
in fact contradicts his claim.

3. His theory that practice is explicitly identified with those traditions
accepted by the Medinese has been proved wrong by reference to
the number of traditions that were not identified with practice and
the variety of practices that existed.

4. His final claim that doctrines were falsely ascribed to carllcr author-
ities to justify doctrines that reflected the practice or were meant to
change has been shown to have no basis. :

-

We now examine Schacht’s assertions about the “living tradition™ in
what he calls the Syrian and Iragian schools.

The Syrians and the Living Tradition: Auza‘l

Speaking about Auza'i, Schacht says:
His idea of “living tradition™ is the uninterrupted practice of the Muslims,
beginming with the Prophet, maintained by the first Caliphs and by later
rulers, and verified by the scholars. The continuous practice of the Muslims
is the decisive element, reference to the Prophet or to the first Caliphs is
optional, but not necessary for establishing it. Examples occur in almost
every paragraph of Tr. [X 3%

If we examine the treatise Schacht refers to, which comprises 50 cases, we
find the following: )
a. 9cases: practices of the Prophet and followed by Muslims (1, 3,
4,5,7, 8,10, 13, 31)

37 Compare Auza'l, p. 41, with Abi Yasuf, Khardj, p. 19. Cited hereafier as Kharaj.
¥ Origins, p. 70.
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b. 10 cases: practice of the Prophet, with no mention of continuous
practice (17, 23, 26, 34, 36, 39, 47, 48, 49, 50)

c. 3 cases: traditions of the Prophet (2, 20, 38)

d. 1 case: ‘“the established sunna™ (37)

e. 1case: order of the first caliph, Abu Bakr, and accepted by
Muslim leaders (28)

f. 1case: prohibition by Abi Bakr (29)

g. 1case: practice of ‘Umar (22)

h. 1case: practice of *Ali b. Aba Talib (42)

i. 1case: practice of ‘Umar b. ‘Abdul *Aziz (25)

J. 6 cases: based on the practice of Muslims and their leaders (6.9,

14, 19, 24, 32)
k. 2 cases: Auza‘ls deduction from the Qur’an (16, 21)
13 cases: his personal analogy (11, 12, 15, 18, 27, 30, 33, 35, 41.
43, 44, 45, 46) :
m. In case 40, no opinion of Auza is recorded.

In only 15 of the 50 cases, therefore, does Auza'i refer to the con-
tinuous practice of the Muslims,3” and only nine of these are related to the
Prophet.*® Given that 22 cases contain reference to traditions from the
Prophet*! and 13 of these are not supported by any reference to
practice,*2 it is highly disputable to say that “continuous practice is the
decisive element’ or that “reference to the Prophet . . . is optional.”

Auza'i was very precise in referring to his authorities to the best of his
knowledge. Sometimes he refers to the Prophet, sometimes to the early
caliphs, sometimes to the practice of the Muslims, and in almost a third of
the cases he simply gives his own opinion. This itself is enough to refute
Schacht’s claim that Auza‘ is “inclined to project the whole ‘living
tradition’, the continuous practice of the Muslims, as he finds it, back to
the Prophet and to give it the Prophet’s authority, whether he can adduce
a precedent established by the Prophet or not.™43

Moreover, we may note that a practice established in the time of
‘Umar, even though it was established by *‘Umar himself, has no authority
in the doctrine of Auza‘i. Schacht refers to the same case but distorts the
evidence, using it to show that “Auza‘l opposes the fictitious constant
usage of the Prophet and of the caliphs to the actual administrative
practice.”# '

We may conclude that Schacht’s statements regarding the “living tradi-
tion”" of the Syrian school have no basis and that his conclusions are based

* Sec a and j above.

40 See a above.

41.See a, b, and ¢ above.
“2 See b and c above.

43 Origins, pp. 72-73.
M Origins, p. 70.



on assumptions rather than on exact analysis of Auza'l’s writings. Au-
za'T's own writings, in fact, tend to refute Schacht’ thesis.

The Iragians and the Living Tradition
The Iraqians. says Schacht.

hardly use the term “amal, “*pracuce”, even where their doctrine endorses
actual administrative procedure . . . We have seen Abu Yisuf inveigh
against Auza’t's concept of practice, although his own idea of sunna comes
down to the same. Shafi'i’s Basnan-opponent, when charged with making
“practice” prevail over traditions from the Prophet, replaces this term in his
own answer by sunna.**

This is simply not true. The Basrian opponent was not charged with
making practice prevail over traditions. neither did he replace the term
practice with sunna.*® Schacht goes on to say:

However it be formulated. the Iragian idea of “living tradition " 1s essentially
the same as that of the Mcdinese. and Shifi'i can say, addressing the
Egyptian Medinese: “"Some of the Easterners have provided you with an
argument and hold the same views as you™ (Tr. fif, 148, p. 242). This “'living
tradition™ is meant when an Iragian opponent of Shafi‘i says that there
would be nothing to choose between two doctrines, each of which is repre-
sented by a tradition, “'if there were nothing to go by but the two traditions™
(Ikh. 158f). It corresponds to the accepted doctrine of the school, and a
scholar from Kufa, presumably Shaibani himself, can comment on the fact
that a well-authenticated tradition from the Prophet is not acted upon
because “all people™ have abandoned it, saying: By ‘people’ | mean the
muftis in our time or [immediately] before us, not the Successors™; he
specifies the people of Hijaz and Iraq; for Iraq, he can only mention Aba
Hanifa and his companions, and he is aware that Ibn Abi Laila holds a
different opinion which. however, “we do not share’; he knows nothing
about the muftis in Basra (Ikh. 336 f). The Iraqians, therefore, like the
Medinese, take their doctrine “‘from the lowest source.” The scholars of
Kufa in particular find this doctrine expressed in the opinions ascribed to
Ibrahim Nakha'1.4’

This passage raises many issues which are not relevant to our discussion
here; however, much of it bears upon the problem of the “living tradi-
tion.” First, it is an unreasonable assumption to say that it is the living
tradition that is meant when the Iragian opponent of Shafi‘i comments on
the choice between two doctrines supported by a tradition. There is no
evidence in the text for this and no basis for assuming that anything other
than traditions from the Prophet are being cited.

Schacht tells us that the “living tradition™ is composed of two elements:

* Origins, p. 76.

“ Chapter Six discusses this further under the heading “Was the Sunna of the Prophet
Imposed on the Old Idea of Sunna®"

47 Origins, pp. 76-77.
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(1) customary or “generally agreed” practice which (2) should coincide
with the accepted doctrine of the school. Given this definition, we may
note that one of these essential elements — i.e., practice — is lacking in
the school of Abu Yusuf, or as Schacht calls it, the Iragian school. Aba
Yisuf attacks Auzai‘i severely on this issue, saying:
One should not decide a question of Haram and Halal this way, saying that
people always did so. Because most of what people always did is not allowed
and ought not to be done. There are cases which I could mention, where the
great mass acts against a prohibition of the Prophet. In these cases one has 10
obtain the knowledge or order from the sunna of the Prophet and from the
[ Farwa] of forbears from his Companions and from the lawyers.*

Schacht quotes this passage himself (in Origins, p. 75) noting that “'the
Iraqians hardly use the term . . . *practice,’ even where their doctrine
endorses actual administrative procedure.”? Yet he continues to main-
tain that the Iraqian idea of living tradition is essentially the same as that
of the Medinese. .

On this important point, Schacht adduces only one example, that of
Hadith musarrat, which says that if a man sells a goat and the buyer wants
to return it, he should return also a quantity of dates, since he has had the
use of the goat’s milk. But what Schacht quotes here is the polemical
writing of Shafi‘i — and the inadequacy of using anything other than the
original writings of the party concerned has already been commented on
at length. Where Shafi‘i says that Abu Hanifa did not act on this hadith,
Abu Yusuf quotes the same hadith as the reasoning of Abu Hanifa in
making Khiyar bai* for three days only,’ which means that this hadith
was accepted by Aba Hanifa and even used in other legal cases.

The second element in the “living tradition™ is that it should coincide
with the accepted doctrine of the school. In the case in question we find
little to show that there was an accepted doctrine. This is the opinion of
Abu Hanifa, as quoted by Shaibani, which was not even shared by Ibn
Abi Laila, who, as a judge, would have given judgments accordingly if he
concurred. Aba Hanifa was not a judge and has no forebears who shared
his opinion. Clearly this was not the opinion of all the Kafans. let alone all
the Iragians.

We may conclude that Schacht’s theory of a “living tradition™ in Iraq
flies in the face of all the available evidence. Abu Yusuf inveighs strongly
against using practice to decide legal cases, and there is no evidence to
suppose that there was any “accepted doctrine™ in the Iragian school: In
fact, there was no Iraqian school as such.

The aim of this chapter has been to show that the living tradition,
existing before the traditions from the Prophet, is largely a figment of
Schacht’s imagination. In the majority of cases, as we have seen, the

& Tr. ix. 24; Shafi'i Umm. (Cairo, 1321), vol. 7. p. 320.

** Origins. p. 76.

3 Abu Yusuf, fkhulaf Abi Hanifa (Cairo, 1957), p. 16. Cited hereafter as Ibn Abi Laila
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“practice” referred to is in fact practice based on a tradition from the
Prophet. The following chapter will seek to take the refutation a stage
further and show the untenability of Schacht’s view that traditions from
the Prophet, all fabricated, gradually supressed this ““living tradition™ in
the second century as a result of factional infighting among the so-called
““ancient schools of law™ and the traditionists.



CHAPTER FIVE

THE AUTHORITY OF
THE SUNNA OF THE PROPHET
IN THE
ANCIENT SCHOOLS OF LAW

In Part One of this book the status of the Prophet as far as the Qur’an is
concerned was discussed. It was shown there that he was to be seen as the
expounder of the Qur’an, as a legislator, and as a model for Muslim
behavior. The possibility always exists, of course, that practice may fall
short of what was commanded; let us therefore analyze exactly how
strong the commitment of the early lawyers to the sunna of the Prophet
was. For this purpose we shall discuss the attitudes of the Medinese, the
Syrians, and the Iraqians, respectively.

The Attitudes of the Medinese, Syrian,
and Iragian Schools

In the Muwatta’, Malik records the statement of the Prophet: *'I leave
with you two things after my death, if you hold on fast to them you can
never go astray: They are the Book of Allah and the sunna of the
Prophet.””! Although the mere recording of the statement is not evidence
that the Medinese actually used the traditions of the Prophet to support
their judgments,” we have quoted earlier Malik’s saying *“The sunna is
proof enough,” and this statement explicitly describes the Medinese
doctrine concerning the sunna of the Prophet. Moreover, if we study the
Muwatta’ more closely we find numerous instances of Malik basing his

' Muw., Qadr3, p. 899.

2 After quoting this statement of the Prophet from Muw., Qadr 3, Schacht claims that *'this
use of sunna is not part of Medinese legal reasoning proper” (Origins, p. 62) and thatin the
generation before Shafi't the Medinese supported their arguments with references to
practice, rather than to traditions from the Prophet. Although in fact basing his conclu-
sions on a misunderstanding of the text (as discussed in Chapter Six in the first example),
Schacht uses this reference as an exception that does not prove the rule.
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judgments explicitly on the Prophet’s orders.? These examples, while not
exhaustive, are surely sufficient to show that the use of sunna of the
Prophet was an essential part of Medinese doctrine.

The statement of Auza'iin Tr. ix 4 is an excellent demonstration of the
authority given to the sunna of the Prophet by the Syrians. Aba Hanifa
maintained that a soldier’s share of the spoils of war should be determined
according to his registration category. If he was listed as a rajil — a foot
soldier without horse — he should have the share of a rajil even if he
obtained a horse and entered battle on it. Auza'i objected to this judg-
ment. saving that the system of registration began in the time of ‘Umar,
while in the imz of the Frophet there was no register and a soldier’s share
was determined according to the extent of his real contribution to the war.
His refusal to accept Abu Hanifa's view was based entirely on a precedent
from the Prophet.

Of the Hanafi school. which Schacht calls the Iragian school, we have
some of the books written by Aba Yasuf and Shaibani — two of the most
distinguished companions of Abu Hanifa. Books such as Arhar by Aba
Yusuf and Athar. Muwatia’, and al-Hujja ‘ala ahl-al-Madina by Shaibani
are filled with traditions from the Prophet.

Abu Yusuf and the Sanna of the Prophet

Let us first examine some of Aba Yasuf's statements.
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As for the land of the Hijaz, Mecca. Madina, Yeman and those Arab
terntories which have been conquered by the Prophet, there should be no
increase or decrease in [land tax] because upon them the order of the Prophet
has been implemented. Therefore, the Caliphs are not allowed to divert it to
something else. ‘
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The Prophet awarded a prece of land to some people of the tribe of Muzaina

or Juhaina. but they did not utilize it. Some other people came and used it.
The Muzani or Juhini people complained to the Caliph ‘Umar. ‘Umar said:

P See pp. Y2-93, 105, 124, 145-146, 248, 263-264, 274, 283, 313-314, 323, 325, 337, 340, 342,
414,514, 644, 649, 663, 706, 725, 720, 761, 773, 779, 782, 789, 805. 833, 853-854, 859, 870,
87Y, 892,912,950, 983, 993, etc. There are many hundreds of cases in the Muwatra’ alone
where Malik deducts his doctrines from the traditions of the Prophet.

* Kharay, p. 58, also 60

* Kharaj. p. 61
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“*Had the land been granted by Aba Bakr or myself, I should have taken it
back, but it was granted by the Prophet [so I cannot change it.]’
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Amirul Mu'minin you have asked about the zakat. . . . Amirul Maminin
vou should order the officers [appointed for its collection] to collect the
rights and to give it to whom it is due and [to collect it] from whom it is due
and to work in this case after the manner of the sunan established by the
Prophet and then the Caliphs after him.”

The first quotation shows that no one has the authority to change what
has been fixed by the Prophet, and the second shows that ‘Umar followed
this view. One of the Prophet’s orders was that any man awarded a piece
of land should use it within three years or have it taken away from him. In
the case in question, the man left the land unused and other people began
to use it. Given the general injunction of the Prophet, *Umar should have
transferred the land to those who were using it, but he did not do <o and -
excused himself by saying: ““Had the land been granted by Abu Bakr or
myself, I should have taken it back, but it was granted by the Prophet.”™

In the third quotation, Abu Yasuf advises the caliph that he should
instruct the governors to collect zakar and dispense it according to the
sunna of the Prophet and that which has been laid down by the caliphs.

Finding contradictions in some of the ahadith, Abu Yusuf chooses one
which has more weight than others. Speaking about the partnership in
farming he says: )
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The best we have heard in this case — And Allah knows the best — is that it

is allowed and night [to do so]. We have followed the traditionis which came

down from the Prophet regarding the partnership of the Land of Khaibar.

For these traditions are more trustworthy and more in [number| and general

[in rules] than the traditions which have been related against these [tradi-

tions].

These quotations clearly show the overriding authority attached by Abi
Yusuf to the sunna of the Prophet.

Shaibani and the Sunna of the Prophet
In Shaibani’s Muwatta’, as well as in Athar, in almost every chapter and
often more than once he writes:

a1 w;l&._;.’-gfd_,j}h; .l.-;-i.‘.dSI.Lm

¢ Kharaj, p. 76.
" Kharaj, p. 89.



“All of this we follow: And it is Abu Hanifa's opinion.” This characteristic,
which has also been recorded by Schacht ® is in itself sufficient to show the
authority of the sunna of the Prophet in the Hanafi school. The explicit
statement of the Iraqi scholar ol «ls J e - - ERCED |
“‘that no one has any authority when placed alongside the Prophet ™ may
also be cited. Taking this together with Aba Yasuf's explicit'statements
quoted above and their practical adherence to the traditions from the
Prophet, there seems no room for doubt that the sunna of the Prophet had
overriding authority. Schacht does not and. indeed, cannot attempt to
deny the existence of the many references to the authority of traditions
from the Prophet. But he takes passages such as Muw., Shaib., 357,
where Shaibani insists on the decisive role of a decision of the Prophet.'?
and asks us to treat them skeptically on the grounds that the argument
that the opinion of the opponent is not based on traditions from the
Prophet is common to the Iragians and Medinese in their polemics against
onec another.!’ The point here, however, is surely that this argument
would hardly have been used in polemics unless both schools accepted the
overriding authority of the sunna of the Prophet, in theory at least;
without this acceptance, accusations that the opponent’s arguments were
not based on traditions from the Prophet would have been meaningless.
We must conclude, therefore, not on the basis of the polemical writings of
Shafi‘i but on the basis of the explicit statements of Aba Yusuf and
Shaibani, that the doctrine of the Hanafi school was based on the overrid-
ing authority of the Prophet’s sunna.

The Attitudes of the Ancient Schools
According to Schacht

In the preceding pages examples have been cited from the writings of
Malik of Medina, Auza'i of Syria, and Abu Yuasuf and Shaibani of Kafa to
show the attitude of the early caliphs, governors, lawyers, and judges -
towards the sunna of the Prophet. The examples have been deliberately
chosen from scholars and literature prior to Shafi‘i to show that that wus
the attitude of ancient schools of law toward the sunna of the Prophet,
prior to Shafi‘i. Let us see what Schacht says on these topics in his two
books on the subject. In An Introduction to Islamic Law, Schacht states
that *“as the groups of pious specialists grew in numbers and in cohesion,
they developed, in the first few decades of the second century of I«.am.
into the ‘ancient schools of law.’ "'12 He goes on to say that the ancient
schools of law, while differing in many details, shared a common legal

8 See Origins, p. 306.

? Umm, vii, 292. see also al-Hujja, i, 45, 204.
10 Origins, p. 28.

W Ibid., p. 27.

12 Introduction, p. 28.
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theory: ““The central idea of this theory was that of the ‘living tradition of
the school’ as represented by the constant doctrine of its authoritative
representatives.”'3 A little farther on, he writes: )

The movement of the Traditionists . . . in the second century of the hijra,
was the natural outcome and continuation of a movement of religiously and
ethically inspired opposition to the ancient schools of law . . . The main
thesis of the Traditionists, as opposed to the ancient schools of law, was that
formal “traditions™ . . . deriving from the Prophet superseded the living
tradition of the school . . . The Traditionists produced detailed statements
or “traditions™" which claimed to be the reports of ear- or eye-witnesses on
the words or acts of the Prophet, handed down orally by an uninterrupted
chain (isnad) of trustworthy persons. Hardly any of these traditions, as far as
matters of religious law are concerned, can be considered authentic: they
were put into circulation. no doubt from the loftiest of motives, by the
Traditionists themselves from the first half of the second ~entury onwards. 14

“Initially the ancient schools of law, the Medinese as well as the
Iraqians, offered strong resistance to the disturbing element represented
by the traditions which claimed to go back to the Prophet,!" says Schacht
in the same book, while in his Origins of Muhammadan Jurisprudence he
states that “‘the hostility towards traditions . . . was the natural reaction
of the early specialists on law against the introduction of a new element,
traces of which survive in the attitude of the ancient schools of law.™"16

“In the time of Shafi'1,” he claims, “traditions from the Prophet were
already recognized as one of the material bases of Muhammadan law.
Their position in the ancient schools of law was . . . much less certain.”!”?
Shafif, according to Schacht, identifies two groups of antitraditionists:

1. Those who rejected the traditions altogether, the Mu‘tazila.

2. Those who rejected the khabar al-khassa, that is, the traditions
based on the authority of individual transmitters only. “It was
Shafi‘t who, for polemic reasons, applied this name to them . . .
and they do not, in fact, reject the khabar al-khassa on
principle; . . . they are identical with the followers of the ancient
schools of law, who prefer the ‘living tradition’ of the school to
individual traditions from the Prophet.™!8

Schacht’s Concept of the Antitraditionists

Although Schacht claims that Shafi‘T knew of two groups of antiiradition-
ists, Shafi‘i names only one group: Those who rejected the traditions from
the Prophet altogether. We know nothing of them from their own writ-

13 Introduction, p. 29.
' Introduction, p. 34.
¥ Introduction, p. 35.
16 Origins. p. 40.
17 Idem.
18 Origins, p. 41.
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ings but only from Shafi‘T’s discussion in al-Umm. They were, therefore, a
very minor group. known only to few scholars. Their attitude is totally
contrary to the Qur'an, where the faithful are enjoined to follow the law
given by the Prophet and the life patterns established by him,!® and for
the following reasons it is highly questionable to identify them with the
Mu'tazila:

1. The Mu‘tazila did not dévelop any legal school in the early centur-
ies. Their activities were concentrated entirely on theological prob-
lems, a fact admitted by Schacht himself.20

2. There were many great traditionists who belonged to the Mu‘tazila.
Among them were Hasan al-Basri (d. 110 A.H.), Qatadah (d. 117
A H.),Sa‘idibn Abi Aruba (d. 155A.H.), ‘Aufb. Abu Jamila (d. 146
A_H.), and Matar b. Tahman (d. 125 A H.). These Mu‘tazila scho-
lars, who were the pioneers in the field of traditions, belong to the
first half of the second century A .H.?!

3. Early Mutazila writings and theories recorded by Khayyat before
300 A H. contradict this antitraditionist hypothesis, as do later au-
thorities such as Qadi *Abdul Jabbar and Abul Husain, whose book
al-Mu'tamad contains a wealth of information confirming our
statements.> Khayyat. for example, quotes a statement of Wasil b.
*A1a’ (d. 131 A H.) on a theological problem. In his opinion, where
scholars disagree. they should produce evidence from the Book of
Allah and the sunna of the Prophet.??> There are many other clear
references in the same vein.2* However, all these explicit statements
of Mu‘tazila writers — the parties concerned — have been rejected
by Schacht as it ““certainly does not represent the doctrine of the
ancient Mu‘tazila.”?%

Schacht’s only basis for identifying the ahl al- Kalam with the Mu‘tazila
is the evidence of the anti-Mu‘tazila writer Ibn Qutaiba of the late third
century, who ascribes antitraditionist attitudes to some of the Mu‘tazila.
This would hardly appear to be sufficient for his purposes, although this
still does not deny that there was a small, albeit relatively unimportant,
sect of antitraditionists who did exist. We shall now examine Schacht’s
evidence for the existence of what he calls “moderate antitraditionist™
groups in the Medinese, Iraqian, and Syrian schools.

Before going into a detailed discussion of this group, it may be men-

¥ Chapter One discusses this point in detail under the heading “*The Role of the Prophet in
Islamic Law.™

2 Origins, p. 258.

1 See Ibn al-Murtada, Tabagar Mutazila, pp. 133-140, which contains a lengthy list of
Mu'tazila traditiomsis. Though some of the names are disputed, many remain authentic.

22 Abu al Husain, al- Mu'iarnad. (Damascus, 1964) 337-87; S66-687.

3 Al-Khavvat. al-Intisar. { Beirut, 1957} p. 118.

** Sce al-Khavviat, al-fnusar pp. 65.75 and 118.

** Origins, p. 259.
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tioned briefly that it is wrong to label them antitraditionists; their conten-
tions pertained to the documentation and authentication of certain tradi-
tions, not to the question of the authority of traditions per se. One cannot
act according to a decree until it is proved to be authentic.

In the opinion of these people. a narrator relating something on the
authority of the Prophet needed another witness to corroborate his
statement, as is the case with witnesses in an Islamic court of law. One
witness is insufficient to prove the case. The same parallel was drawn
here. These people. however, do not belong to well-known schools of
Medina, Kufa, or Syria as we shall see.

By “moderate antitraditionists” Schacht means those groups who re-
jected the validity of the khabar-khassah (a tradition reported by a single
narrator), and identifies them as the followers of the ancient schools of
law. 2¢ )

In Chapter 6 of his Origins of Muhammadan Jurisprudence. ** Argu-
ments For and Against Traditions,” Schacht goes into some detail about
the devices used by the “antitraditionists.”” Much of the discussion is
repeated from Chapter 4, “Traditions in the Ancient Schools of Law.™
Both chapters will therefore be treated together to avoid unnecessary
overlapping of arguments.

Schacht cites 12 different devices used by the antitraditionist to “dispa-
rage” traditions from the Prophet:

1. Saying that traditionists reject some hadith as unacceptable, and
that if it is possible to do this with one hadith it is possible to do it
with all.Z7 ‘

2. Asserting that many traditions are contrary to reason and observa-
tion and therefore absurd and ridiculous.8

3. Rejecting traditions by comparing them with the Qur‘an. Schacht

maintains that “This kind of argument drawn from the Koran

against traditions from the Prophet is familiar to the Irag-
ians . . . [though] Shafi‘i and the Iragians [are] on common
ground against ‘those whé follow the outward meaning of the

Koran and disregard the traditions.” "'2?

Saying that the Qur*an repeals traditions.3¢

. Minimizing the importance of traditions from the Prophet by:

(a) unwillingness to relate traditions; (b) insistence on their small
numbers; and (c) warning against careless attribution of traditions

v s

26 Origins, pp. 41, 51.
77 Origins, pp. 44-45, based on Ikh., p. 366 [f. and Ibn Qutaiba. p 10
2 Origins, p. 45.
 Origins, p. 46.
% Origins, p. 46, based on Schacht’s understanding of Shafi'i, fTkhsilaf al-Hadith p. 48. Cited
hereafter as Tkh.
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to the Prophet. Schacht claims that these arguments were especial-
ly popular in Iraq.?!

6. Searching for contradictions between traditions and subsequently

rejecting one of them.*

. Explaining away a tradition by the assumption of repeal .*3

8. Maintaining that an injunction was for a particular case and not
meant as a general rule.

9. Claiming that the practice was the personal privilege of the
Prophet and not the general rule.*

10. Saying that it was the personal taste of the Prophet.3¢

11. Arguing that Companions could not be unaware of the sunna of
the Prophet and would know it best.*

12. Asserting that “isolated” traditions — that is, a tradition transmit-
ted by a single individual (khabar al-wahid, khabar al-infirad).
cannot be accepted as well authenticated.?® “The disparagement
of the khabar al-wahid was, in fact, so typical of the ancient schools
of law that Shafi'i. using a synonym, could refer to them as ‘those
who reject the khabar al-khassa’. . . . According to them, it is
ignorance to accept the khabar al-infirad.”3°

The Weaknesses in Schacht’s Thesis

Before going into detail about the specific attitude of each of the ancient
schools of law to the sunna of the Prophet, the mode of research which
Schacht used to reach these conclusions will be examined. In particular, it
will be argued that he made arbitrary use of source material, tended to
overgeneralize, and allowed internal inconsistencies to remain in his
thesis.

1. The Arbitrary Use of Source Material. Most of Schacht’s arguments
about the position of the sunna of the Prophet in the doctrines of the
ancient schools of law derive from the writings of Shafi‘l; they are based
either on Schacht’s own deductions from those writings or the accusations
of Shafi'i against his opponents. This would hardly seem a reliable
method, given that Schacht himself quotes dozens of examples of Shafi‘i’s
lack of objectivity. He says in so many words: “‘He (Shafi‘l) often miérep-
resents the Iragian doctrine,” and: “Shafi‘i-often misrepresents the

~J]

3! Origins, p. 47, referring to Darimi, Sunan.

32 Origins, p. 47, based on his understanding of /kh., p. 328.

3 Origins, p. 47, citing Muw., Shaib. 142, Tr., 1X., 29.

3 Origins, p. 49, quoting Muw., iii, 89.

3% Origins, p. 49, based on Muw., Shaib. Even Shafi‘i accepts personal privilege; see Umm,
vii, 329.

3 Origins, p.-49, based on Muw., Shaib., 280.

3 Origins, p. 50.

38 Jdem.

3 Origins, p. 51.
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Medinese doctrine,” and he provides a few dozen examples.*’ He also
gives several examples of Shafi'i's biased editing of his opponents’ texts.*!

Clearly, we are obliged to believe in the light of Schacht’s findings that
Shafi‘i is an unreliable source for tracing the doctrines of the ancient
schools of law, and yet Schacht is content to base his own theories on
Shafi'i's polemical writings. Moreover, Schacht apparently uses and dis-
cards Shafi'i’s assertions at will. Shafi'i’s accusations that opponents have
departed from certain hadith of the Prophet are expanded into a general
principle regarding the ancient schools of law. But when Shafi'1 and his
opponent explicitly admit that they are unanimous in recognizing the
overriding authority of the sunna of the Prophet, Schacht accepts neither
the claims of ShafiT nor those of the ancient scholars, the parties
concerned. .

Similarly, we seldom find Schacht referring to the original texts to
formulate the doctrines of the ancient schools of law. The Medinese
doctrine on the authority of the sunna of the Prophet, for example, is not
traced in-the Muwatta’ of Malik. Whenever Schacht finds explicit state-
ments of Malik which run counter to his arguments, he denigrates their
importance, preferring to refer to Rabi', the pupil of Shafii and *“self-
appointed” solicitor of the Medinese.*? This abuse of source material is
hardly consonant with sound scholarship, and it is therefore not surpris-
ing that the conclusions Schacht reaches are so wildly inaccurate.

2. Overgeneralization. Schacht’s imprecision in his naming of the
ancient schools of law has been commented on earlier. It will be remem-
bered that Schacht assumes the school of Malik b. Anas to be representa-
tive of the whole of Medina, and he generalizes the doctrines of the
Hanafi school of Kafa to cover the whole of Iraq. This he does against the
background of his own acknowledgment that *it would be a mistake to
generalize, even within the circle of the Kufians, the uniformity of
doctrine . . . "3

We are not concerned here simply with a matter of misnaming schools;
for it is central to Schacht’s thesis that there was a uniformity of doctrine
among the ancient schools of law, particularly with regard to their resis-
tance to traditions from the Prophet.

3. Internal Inconsistences. Although Schacht purports to advance a
coherent and comprehensive theory to explain the development of Isla-
mic law, inconsistencies and contradictory statements abound, not simply
between the theories advanced in his two books but within Origins of
Muhammadan Jurisprudence itself.

For example, at one point Schacht says, “Traditions from the Prophet

40 Origins, pp. 321-332.
41 See Origins, pp. 87 and 109-2.
42 See, for example, Origins, pp. 22-23.
3 Origins, p. 242.
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had to overcome a strong opposition on the part of the ancient schools o/
law, let alone the ahl al-kalam, before they gained general acceptance.™*
But elsewhere we read, ““The best way of proving that a tradition did not
exist at a certain time is to show that it was not used as a legal argument in
a discussion which would have made reference to it imperative, if it had
existed.™3 If the ancient schools of law were hostile to traditions from the
Prophet, then how could it have been imperative for them to refer to
them?

Another example is his argument to prove the inferior position of the
traditions from the Prophet in the ancient schools of law compared to
other traditions. After saying *“The first striking fact is that the traditions
from the Prophet are greatly outnumbered by those from Companions
and Successors,”"*¢ he then provides the following statistics:

Malik's Muw. Athar Athar

Muwwaria’ Shaib. AY. Shaib.
From the Prophet 822 429 189 131
From Companions 613 628 372 284
From Successors 285 112 549 550
From later authorities —- 10 — 6

In the Muwatta’ of Malik (d. 179 A.H.), the number of traditions from
the Prophet are almost equal to those transmitted on the authority of
Companions and Successors together, and more in number than those of
any single group. In the Muwatta’ of Shaibani (d. 189 A.H.), the number of
traditions from the Prophet is about haif of the others. In Athar Aba
Yasuf, the ratio is about 1 to 5, and for Arhdr Shaibani, about 1to 6.

The implications, in Schacht's view, are that traditions from the
Prophet were less important at the time of Shaibani than in the time of
Malik, who died ten years earlier. Yet we find Schacht asserting the

contrary when he says:

Being later, he [Abu Yasuf] is subject to a stronger influence from traditions
going back to the Prophet and Companions than. Abii Hanifa . . . Shai-
bani's technical interest in traditions is attested to by his edition of Malik’s
Muwatta’, and his habitual formula *We follow this™ shows the degree to
which he is, at least formally, under the influence of traditions.*’ '

Traditions from the Prophet either became more important as time went
on, or they became less important — but Schacht cannot ask us to believe
in both views.

One final example should serve to illustrate the inherent contradictions
on which this section of Schacht’s thesis is based. In An Introduction to

*¢ Origins, p. 57 (italics mine).
45 Origins. p. 140.

% QOrigins, p. 22.

7 Origins, pp. 33-34.
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Islamic Law, he says: ““An important aspect of the activity of the ancient
schools of law was that they took the Koranic norms seriously for the first
time.”**8 Later, writing about the ancient schools of law and their attitude
to traditions from the Prophet, he says: “Initially the ancient schools of
law, the Medinese as well as the Iragians, offered strong resistance to the
disturbing element represented by the traditions which claimed to go
back to the Prophet.”*® In Origins of Muhammadan Jurisprudence,
speaking about Shafi‘l, Schacht says: “‘Shafi‘i bases his unquestioning
acceptance of traditions from the Prophet on the Koranic passages which
make it a duty to obey the Prophet.”"30

The injunction of Almighty Allah to obey the Prophet is mentioned in
the Qur’an dozens of times. If the ancient schools of law took the
Qur’anic norms seriously, then they must surely have followed the tradi-
tions from the Prophet; yet Schacht wants us to believe that they offered
strong resistance to them.

The aim of this discussion has been to demonstrate the weak founda-
tions on which Schacht’s theories of.the position of sunna of the Prophet
are based. The following account of his assertions about the doctrines of
each of the schools he names should be viewed in that context.

Schacht on the Medinese School

Schacht’s broad view of the position of traditions from the Prophet among
the Medinese can be summarized in a few quotations. On one page he
says: “Malik enjoins that traditions be followed. . . [He] “harmonizes an
old-established tradition from the Caliph Abu Bakr with historical tradi-
tions from the Prophet.”’s! Yet on the next page, Schacht maintains that
Malik is far behind Shafi‘i in accepting traditions from the Prophet.5?
Earlier, he says,
The Medinese, then, and the ancient schools of law in general, had already
used traditions from the Prophet as the basis of many decisions, but had
often neglected them in favour of the reported practices or opinion of his
Companions, not to mention their own established practice .3

Let us first examine his use of these two words “many” and “often.” He
has provided the following figures for the number of traditions in the
Muwatta’ of Imam Malik:

Traditions from the Prophet — 822
Traditions from the Companions — 613
Traditions from Successors — 28534

8 Introduction, p. 29.

“ Ibid., p. 35.-

30 Origins, p. 16.

51 Origins, p. 22.

52 Ibid., p. 23.

53 Ibid., p. 13 (italics mine).



If we look at Malik's treatment of these traditions, we find that he
accepted 819 of the traditions from the Prophet and rejected only three. 55
Of the 613 traditions from Companions, he rejected 103¢ and challenged
the authenticity of one other.3? It is difficult to see how three rejections
out of 822 traditions from the Prophet can be the basis for the assertion
that they were “often neglected.” On the contrary. it seems clear that
Malik was firm in his acceptance of the overriding authority of traditions
from the Prophet.

Schacht. however, details a variety of means which he argues were used
by the Medinese to get rid of or to minimize the importance of traditions
from the Prophet. They can be listed as follows:

1. They chose freely among the traditions from the Prophet and from
others.

2. They even rejected both kinds altogether.

3. They put reason and analogy before traditions.

. Traditions from the Prophet were often superseded by traditions

from Companions.

5. Traditions from the Prophet were disregarded for no apparent
reason.

6. They were regularly interpreted in the light of tradition from Com-
panions. on the assumption that the Companions knew the sunna of
the Prophet best.

7. Opinions of a Companion prevailed over what the same Companion
might relate from the Prophet.

8. Traditions from the Prophet were interpreted restrictively unless
they were justified by traditions from Companions.>®

da

Schacht concludes: *“On the whole we can say that the Medinese give
preference to traditions from Companions over traditions from the
Prophet. This attitude, which is reflected in an anecdote on Zuhr and
Salih b. Kaisan in Ibn Sa'd . . . is of course unacceptable to Shafi‘i.”?

If we examine each of the *“‘rules” in the above list in turn, we find that
there is little basis for any of Schacht’s assertions.

““Rules” 1 and 2. The Medinese (1) “chose freely among the traditions
from the Prophet and from others,” and (2) “even reject both kinds
altogether.” Rabi* says explicitly: “Our doctrine is to authenticate only

3 Ibid., p. 22.

% See Muw., pp. 387, 486, and 617.

se Ibid., pp. 86, 125, 206, 396, 449, 472, 608, 748, 826, and 851.
57 Ibid. , p. 576. ;

S8 Origins, pp. 23-24.

** Origins, p. 24.
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those traditions that are agreed upon by the people of Medina, to the
exclusion of other places (7. iii, 148, p. 242)."'%

Rabi’s statement does not logically lead to Schacht’s conclusion.
Rabi‘’s statement means that they had doubts about traditions related by
those other than the Medinese — i.e., they challenged their authenticity,
not the authority. He himself uses the word “*authenticate.” But challeng-
ing their authenticity does not constitute “‘choosing freely’’; on the con-
trary, it implies that there were rigid rules to validate the authenticity of
traditions.

But even if we were to accent Schacht’s interpretation, we are again
confronted with the fact that this is not the writing of an accredited
Medinese scholar but of an opponent. Rabi* was not Medinese by birth,
nor did he follow the Medinese school. His biographers describe him as a
follower of Shafi‘i.®! No one mentioned that he was a Medinese who was
subsequently converted by Shafi‘T — which is what Schacht suggests.®?
Thus we can hardly accept him as the spokesman for the Medinese.

““Rule’’ 3. “In the opinion of the Medinese, sound reason and analogy
supersede traditions ( 7r. iii, 145 [a])."%3 It should again be noted that this
statement is based on Shafi‘i’s writing, not on Malik’s. Even so, it is
falsely based. Shafi‘i does not make this assertion. In fact, Shafi‘i says that
Malik related a decision of Ibn ‘Umar — not a tradition from the
Prophet®* — but gave a decision somewhat different from that of Ibn
‘Umar. Shafi‘i criticizes Malik for rejecting Ibn ‘Umar’s opinion, saying
what Malik holds is even against sound reasoning and analogy. He says:

0S5l Yy ot | v i 0225 L 0S50
“And you abandon whatever you wish, without a sound argument for
what you have accepted or for what you have rejected.” There is no basis
here for supposing that reasoning and analogy supersede traditions from
the Prophet. Rather, the reverse is the case: Reasoning and analogy were
used to show the weakness of an athar which was not followed by Malik.

““Rules” 4 and 5. Schacht has given us no evidence to support his asser-
tion that traditions from the Prophet were often superseded by those from
Companions and even disregarded for no apparent reason. We have

% QOrigins, p. 23. Since Schacht did not bring forward any argument concerning rule 2, it has
been left without any discussion.

51 See, for example, Nawawi, Tahdbib Asmd’ (Reprinted in Beirut), vol. 1, pp. 188-189.

52 Origins, General Index, p. 347.

53 Origins, p. 23.

* It ought to be noted that Schacht is discussing the position of the traditions of the Prophet,
thus he should not mention this example here.

5 See Tr. iii, 145 (a), referring to Umm vii, 218, line 33.
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already analyzed Malik’s treatment of traditions from the Prophet and
from Companions.™ %

*“Rules’” 6, 7, and 8. The last three points deal with essentially the same
subject — the relative weight given to the traditions from Companions as
against those from the Prophet. Schacht claims that traditions from the
Prophet were interpreted in the light of traditions from Companions. that
opinions of a Companion prevailed over what the same Companion might
relate from the Prophet. and that traditions from the Prophet were
minimized or interpreted restrictiveiy .nless justified by traditions from
Companions.

To clarify the misunderstandings underlying these assertions, we need
to examine the special position accorded to the Companions. All scho-
lars, even Shafi'l. grant them a special position. Schacht has criticized
Shafi'i for this. saving that there is no theoretical basis for accepting the
opinions of the Companions and it is only a remnant of the early doctrine
of sunra.%7 There is. of course, both a theoretical and a practical basis for
according them a privileged position.

First, one must consider the honor conferred on them by Allah. Thus,
we read in the Qur'an that Almighty Allah says:
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Thus we have appointed you a middle nation that ye may be witness against

mankind, and that the Messenger may be a witness against you.

Allah, speaking about the Muslims, of whom the Companions were the
first, says:
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Ye are the best community that hath been raised up for mankind. Ye enjoin

right conduct and forbid indecency; and ye believe in Allah.

Speaking about the Companions, Almighty Allah says:
e ol 20 Wbl oagadl cpddly L slaiVly o Ldl e O Y b,ig‘-—{'_q
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And the first to lead the way, of the Muhajirin and the Ansar, and those who

followed them in goodness — Allah is well pleased with them and they are
well pleased with Him. . . .

Allah comforting His Messenger says:

8 Chapter Five analyzes Malik’s treatment under two headings, “The Attitudes of the
Medinese, Syrian, and Iragian Schools™ and “*Schacht on the Medinese School.”

57 Qur'an, 2:143. .

& Qur’an 3:110.

% Qur'an, 9:100.
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O Prophet! Allah is sufficient for thee and those who follow thee of the
believers.

Elsewhere Allah’s attitude to the Companions is described as follows:

rtele TSN T30 gl Lo odad 3 ol oF Sl pnsls 3] (il el 5, 48

O gl 6y b s el
Allah was well pleased with the believers when they swore zllegiance unto
thee beneath the tree, and He knew what was in their hearts, and He sent
down peace of reassurance on them and hath rewarded them with a near
victory.

And the Qur’an draws the following picture of the Muslim community of
Medina and their sacrifices:
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And those who made their dwelling in the abode of Hijra and who were firm
in belief, before them, they love whosoever has immigrated to them, not
finding in their breasts any need for what they have been given, and prefer-
ring others above themselves, even though poverty be their portion. And
who so is guarded against the avarice of his own soul, it is those who attain
ultimate success.

These few verses show the position granted to the Companions in the
Qur’an. If one looks at their historical deeds, one finds further reason for
according them a special place in Islam. They helped the Prophet when he
was forced to migrate to Medina, and devoted all they had to the cause of
Islam. In their generation, the Muslim faith was spread from India to
Morocco, and in this endeavor they sacrificed not only their property but
often their own lives and the lives of their families.

The third factor that explains the special position accorded to the
Companions is that it was they who witnessed the birth of the Islamic
state. In the life of the Prophet, all the rules and regulations of Islam were
implemented through them, primarily in Medina. Some were appointed
judges and governors by the Prophet, while others were made teachers
and judges by the early caliphs. The Companions were thus among the
first administrators of Islamic law. Clearly, then, they would have the
closest understanding of Islamic jurisprudence in theory and practice,
based on their experience of the life and teachings of the Prophet. Thus
their opinions were given due weight in cases where the Prophet’s state-
ments needed interpretation.

70 Qur'an, 8:64.
7 Qur'an, 48:18.
72 Qur'an, al-Hashr, 59:9.



For all these reasons, the schools of law in the Muslim community
accepted their position. It was therefore natural and logical for Shafi'i to
attack the Iraqians and Medinese for not following the opinions of the
Companions. just as he attacked them for not following certain traditions
from the Prophet. The special status accorded to the Companions cannot
properly be used as evidence of opposition to or neglect of traditions from
the Prophet. since this status was granted because of their scrvices to the
Prophet in the course of Islam. It was unthinkable to the Muslim com-
munity that a Companion would knowingly go against a clear order of the
Prophet. Thus. if he related something on the authority of the Prophet,
and later came to hold a different view, it was believed that he had learned
that the tradition he had originallv related had been abrogated.

Schacht’s overall conclusion is that “‘the Medinese give preference to
traditions from Companions over traditions from the Prophet.””3 Let us
examine the anecdote of Zuhri and Salih b. Kaisan to which he refers.
The latter was a contemporary of Zuhri [51-124 A.H.], who was born a
little earlier but studied with him in Medina. Here is the original text.
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Salih says: I met with Zuhri. while we were both seeking knowledge. Thus
we said, “Let us write down the sunna.” We wrote down what was related
from the Prophet. Then he [Zuhri] said, “Let us write down what is related
on the authority of the Companions, foritis [also] sunna.™ I told him that it is
not sunna. therefore, we should not write it down. Zuhri wrote it down, and
I did not write it. He attained success. while I met with failure.

Does this really prove that the Medinese gave preference to traditions
from the Companions? The two scholars agreed that what was related on
the authority of the Prophet was sunna but differed on whether what was
related on the authority of the Companions was also. Zuhri’s theory was
clearly new and not commonly accepted. Salih’s final comment — that
Zuhri succeeded whereas he failed — on which Schacht apparently rests
his case, could mean no more than that Zuhri had more knowledge than
Salih. Even if it did mean that traditions related on the authority of the
Companions eventually were regarded as sunna, we should note that
Zuhri clearly gives such traditions second place to the sunna of the
Prophet, as he recorded first what was related on his authority.

An interesting final comment on the issue is that this example refutes
another of Schacht’s most important theories. He holds that all the
traditions from the Prophet were fabricated in the second and third
centuries. Yet here he quotes a scholar’s statement which belongs most

73 Origins, p. 24.
74 Ibn Sa'd, vol. ii, part 2. p. 135.
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probably to the third quarter of the first century and in whose time much
information was recorded about traditions from the Prophet.

We may conclude that Schacht’s theories about the Medinese view of
the authority of the sunna of the Prophet are unfounded. I have shown
that Malik’s view was that traditions from the Prophet had overriding
authority, and that Schacht's mistaken ideas are based primarily on his
use of polemical writings, on overgeneralization from them, and the
arbitrary conclusions he draws from them. In the next two sections I shall
demonstrate that he is similarly mistaken about the doctrines of the

so-called Iragians and the Syrians.

Schacht on the Iragian School

Schacht’s overall conclusion about the Iragians is that

the attitude of the Iragians and of the Medinese to legal traditions is
essentially the same, and differs fundamentally from that of Shafii. Ikh. 30
ff. shows that both the Iragians and the Medinese neglect traditions from the
Prophet in favour of systematic conclusions from general rules, or of opin-
ions of the Companions; Shafi'i argues first (pp. 30 ff.) against the Medinese
from the point of view of the Iraqians, and then (pp. 34 ff.) in tum against
these; he says: “These same arguments apply to you when you follow the
same method with regard to other traditions from the Prophet™; he states
that both groups of opponents use the same arguments, and that his own
arguments against both are the same, and he uses each party in order to
refute the other.”

It must yet again be emphasized that these conclusions are based
entirely on Shafi't and not on the writings of the parties concerned — an
objection that will by now be familiar to the reader. A further point of
note, however, is the illogicality of the underlying assumption that both
schools use the same methods in neglecting traditions from the Prophet.
Were this the case, then they would have always been in agreement about
accepting or rejecting certain traditions. But Shafi‘i points out that this is
not the case — sometimes the Iragians were with him and the Medinese
against him and at other times the reverse was the case. Clearly, there was
considerable disagreement. In fact, Schacht himself seems to accept that
there were basic differences in attitudes and approaches when he says:
“The interpretation by the ancient Iragians of those traditions which they
accept, confirms that their decisive criterion is the previously established
doctrine.”"76

Let us now look more closely at the “‘general rules” and arguments
which Schacht claims the Iragians used.to restrict the use of traditions
from the Prophet. He cites the following patterns:

7S Origins, p. 21.
7 Origins, p- 30.



. Rejection of irregular tradition.””

Subordinating traditions from the Prophet to those from the
Companions.”

. Rejecting traditions because they disagreed with the Qur’an or

because the rule expressed in them was not mentioned in the Qur'an
or in parallel traditions from the Prophet or because nothing was
said about them by the four caliphs who carried out the divine
command after the Prophet.”

. Arguing that “everyone has abandoned it.”80
. Saying that the general opinion was different and the tradition from

the Prophet to the contrary could be explained away or considered
repealed.®!

. Looking for contradictions in traditions and rejecting one of those

that were in contradiction.??

. Being unwilling to relate traditions from the Prophet, insisting on

their small number and warning against careless attribution of tradi-
tions to the Prophet.®3

1. Irregular traditions. This “general rule” is easily explained. The re-
jection of irregular (shadhdh) traditions was not confined to the Iragians.
They were universally rejected® in order to ensure that genuine tradi-
tions from the Prophet were not adulterated by spurious traditions — a
matter which I shall go into in greater detail in the next two chapters.

2. Preference for Traditions from the Companions. Schacht says: “The
Iragian thesis of the overruling authority of traditions from the Prophet is
definitely relegated to a subordinate place by the importance which the
Iraqgians attach, in theory and practice, to traditions from Companions.
We find this principle explicitly formulated in many places, for instance,
Tr. 1, 89.785 Here is the text:
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Shafi said: They [Abi Hanifa and his School] claim that they never differ

from anyone of the Companions of the Prophet, yet they opposed the ruling
of ‘Umar. And they [also] claim that never accept from anyone to violate

77 Origins, p. 28, quoting Abu Yiisuf.

™ Origins, p. 29.

™ Origins, pp. 21, 28, 30, and 46.

%0 Ibid., p. 30.

8 Jdem.

£ Origins, p. 47.

& Jdem.

8 See Suyiti, Tadrib, (Cairo, 1379), vol. i. pp. 232-236.
&8s On'gi!ls, P- 29.
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analogy, yet they themselves violated analogy, and brought forward contra-
dicting opinions.

Here we have a perfect example of Schacht’s arbitrary, self-contradictory
use of his source material. The reference is to Shafi'i quoting Abu
Hanifa’s claim that he never differs from any of the Companions of the
Prephet, nor does he violate analogy. But Shafi'i points out that this is not
so, since Aba Hanifa in a particular case opposed the ruling of ‘Umar.
Shafi'i even accuses the Iraqians of violating analogy. Nowhere is there
any indication that traditions from the Companions are preferred over
those from the Prophet — the entire discussion centers on the Compan-
ions themselves. Therefore, Schacht’s reference does not help in this
regard. I have already explained at some length the reasons for the special
status accorded to the Companions.®” What must be remembered is that
they gained this status because they had responsibilities as the guardians
and transmitters of Prophetic knowledge. Their authority thus springs
from the Prophet himself, so it is hardly likely that any scholar would
accord them more importance than the Prophet.

To prove his point successfully, Schacht would need to show first that
the Companions differed from the Prophet knowingly and second that
Abu Hanifa in the majority of those cases preferred the opinions of the
Companions rather than the traditions from the Prophet. This he has not
done.

3. Comparison with the Qur’an. Schacht says:

The Iraqgians reject traditions from the Prophet, because the tradition in
question disagrees with the Koran [/kh. 345 f.]; or because the rule express-
ed in it is not mentioned in the Koran [here Schacht notes in a footnote that
Malik argues against this reasoning of the Iraqians in Muw., iii, 183] or in
paraiiel traditions from the Prophet, and nothing similar to it is related from
the four Caliphs who carried out the divine command after the Prophet [ Tr.
iii, 10} . . .

As far as nonconformity with the Qur’an is concerned, the two inst-
ances used by Schacht are in fact one case — that is, the judgment of an
issue based on one witness and the oath of the plaintiff. Malik enters into
a lengthy discussion to show that this tradition is not in disagreement with
the Qur’an, where two witnesses have been required for judgment.
Malik, since he clearly accepts the rule that what contradicts the Qur’an
cannot be sunna, goes into great detail to prove his point to the Iragians.
All the scholars, including Shafi‘1, agree that what contradicts the Qur’an
cannot be sunna.®®

Schacht’s inference that traditions were rejected on the grounds that

& Chapter Five discusses the Companions’ status under the heading “Schacht on the
Medinese School.”

8 QOrigins, p. 30.

® Shafi', Risala, (Cairo, 1940) p. 228.



they contradicted parallel traditions or the actions of the four caliphs is
similarly unfounded. His reference is to a difference of opinion between
Abu Hanifa or Ibrahim Nakha'l and other scholars concerning zakat on
agricultural produce, though he does not quote the complete discussion.
Nakha'i and Aba Hanifa consider every product liable to taxation, while
others consider products of less than five wasag (a unit of measurement)
to be exempt. It seems that Aba Hanifa considered three factors:

1. The divine order to take zakat from everything.*®

2. A tradition from the Prophet that demands one-tenth of all produc-
tion, if it was irrigated by rainwater only.?!

3. Another tradition from the Prophet that there is no zakat on pro-
duction below five wasaq.%?

Abu Hanifa considers factors 1 and 2 to reinforce each other, and
therefore challenges the authenticity of 3. In support of this challenge, a
spokesman for Abu Hanifa comments to Shafi'i that zakar has been
collected by the central government since the time of the Prophet but that
he has seen no letter of the Prophet written for this purpose which may
support the doctrine otherwise, nor has he knowledge of any instruction
about the matter from the four caliphs.

Schacht’s statement is clearly misleading. As far as Abu Hanifa is
concerned, the choice is between a tradition supported by a divine order
and a tradition supported by no other evidence. This is hardly proof that
traditions were rejected wholesale because they were not supported by
the deeds of the four caliphs. Moreover, three other Iragians — Al-
Thaun of Kafa,?? Abu Yusuf,? and Shaibani® — all disagree with Aba
Hanifa and Nakha'i. The weight of evidence, therefore, indicates that
more Iragians accepted than rejected the traditions, favoring no zakar on
less than five wasagq. Therefore, Schacht’s conclusion is invalid.

4. General Disuse. The argument that traditions were rejected on the
grounds that “everyone has abandoned it” is based on Shafi‘T’s record
Ikh. 336 relating to the lraqgian attitude. Sources prior to Shafi‘i reject this
statement. Ibn Abi Laila, for example, did not accept it, and the very
hadith Schacht refers to is quoted by Abu Hanifa who deduced certain
rules from it.% Tahawi tells us of Aba Yusuf's opinion, which agrees with
the hadith;%" and although it is not so well known as Abu Yusuf’s opinion,

iy

Abu Yusuf's own writing tends to support Tahawi’s statement. Given

% Qur'an, 6:141.

91 See Khardj, p. 54.

2 Idem.

9 See Musannaf, iv, 142; Thauri [97-161 A H | was a contemporary of Aba Hanifa.
%4 See Khardj, p. 53.

5% See Muw. Shaib. . p. 169.

% Ibn Abi Laila, 16-17. .

97 Tahawi, Sharah Ma'ani al-Athar (Cairo), 18, 19.
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these disagreements among the Iragians, it is wrong to say that they
typically used this device to discredit or disregard traditions from the
Prophet. All that can be said is that this particular hadith was rejected by
certain Iraqi scholars and accepted by certain others.

5. General Opinion and Repeal. For the next device — that general
opinion was different and the tradition from the Prophet to the contrary
could be explained away or considered repealed — Schacht takes as his
source Muw. Shaib. 142. This concerns the reciting of the Qur’an in an
evening prayer, at which time. according to a tradition from the Prophet.
the shortest siiras are preferred. Sarar Taris lengthy. and Shaibani gives a
different interpretation for this hadith. This does not, however, mean
that “gencral opinion™ was given precedence over a hadith from the
Prophet. The sunset prayer is said all over the Muslim world, and people
learned this through daily practice from the time of the Prophet as well as
through verbal ahadith from the Prophet. Shaibani interpreted this tradi-
tion in the light of these facts.

6. Contradictions. Schacht’s assertions that the Iragians sought to find
contradictions in two traditions and then reject one of them is again based
on Shafi‘i (7kh. 328) rather than on explicit or implicit statements by the
Iragians. There are, no doubt, ahadith that contradict each other and
others that appear to be contradictory. Few scholars achieved Shafi‘l’s
success in harmonizing these apparent contradictions and, in the passage
cited, Shafi‘i is simply teaching his opponent the art of reconciliation.

7. Reticence and Conservation. Schacht says:

The antitraditionist attitude showed itself further in (1) unwillingness to
relate traditions from the Prophet, (2) insistence on their small number, (3)
warning against careless attribution of traditions to the Prophet, and similar
considerations which were especially popular in Irag.™

But Schacht does not appear to have paid sufficient attention to the
heading of the chapter. Darimi calls it LzaJl Uls s L which means
“chapter on those who were afraid of giving judicial opinion [farwa],”” and
the chapter contains 27 dathar, primarily on this subject. Clearly, a Mufti
would be conscious of his résponsibility to give correct opinions and show
the right way to Allah’s Shari"a. He could hardly be considered antitradi-
tionist if he preferred to be certain that his opinions were based on
authentic traditions and warned others to do the same. To stigmatize this
protection of the purity of traditions as antitraditionist is tantamount to
calling a mathematics teacher who advises his pupils to follow the rules
carefully an “‘antimathematician,” or to say that every government with a
department to check on counterfeit currency is “antimoney.” This is
obviously an absurd conclusion.

8 Origins, p. 47. Schacht's reference is to Darimi, Sunan, bab man hab al-futya.
% See Darimi, Sunan, vol. 1. pp. 50-64.
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Schacht does not tell us how many traditions were rejected by the
Iragians as a result of these numerous “general rules” and how this
number compared with those that were accepted. In fact, only a handful
were rejected as against thousands that the Iragians as a whole accepted.
Scholars will always disagree, finding traditions unacceptable on the
grounds of lack of documentation or some other reason. Even Shafi‘i,
who is the champion of the cause of sunna, according to Schacht, has been
charged by Ibn ‘Abdul Hakam of neglecting the Qur’an and the sunna of
the Prophet in a work entitled al-Radd ‘ala ash-Shafi'i fima Khalufa fthi
al-kitab was sunna.'®

If we were to believe every scholar's accusations against his fellows, few
would be found who were total adherents of the Qur’an and the sunna of
the Prophet. This indicates that we should formulate the doctrine of a
school only on the basis of its own explicit statements, and not on the basis
of opponents’ texts. But, as we have seen, Schacht has often overlooked
or disregarded explicit statements by those he calls the Iraqians, prefer-
ring to rely on conclusions based on Shafi'T's polemics. It may therefore
be instructive at this point to quote statements by Aba Yusuf and Shai-
bani that show conclusively the position of the sunna of the Prophet
among these scholars. Abu Yusuf says: “That has been fixed by the
Prophet, thus it is not allowed for the Caliph to change it.”’1%! Shaibani
echoes him with “No one has authority besides the Prophet.”'%? These
are not isolated sentiments but are repeated in hundreds of other exam-
ples throughout their books.

Schacht on Auza‘l’s Attitude

According to Schacht, **Auza‘iis the only representative of the Syrians on
whom we have authentic information in Tr. IX and in Tabari, and his
attitude to traditions is essentially the same as that of the Medinese and
the Iragians.’103

On this, at least, we may agree with Schacht. Auza‘ is in agreement
with the other scholars, who are unanimous in their view of the overriding
authority of the traditions from the Prophet, as has been shown. Schacht’s
view of the attitude of the Iragians and the Medinese is, however,
fundamentally different, as we have seen. Let us look at his evidence.
To support his case, Schacht says:

Auza‘ states, quoting Koran xxxiii. 21, that “the Prophet is a good exam-

ple” (Tr. IX. 23), and that “the Prophet deserves most to be followed and to

have his sunna observed™ (#50), but in order to establish the practice of the

100 See Subki, Tabagat al-Shafa ‘iva al-Kubra, (Cairo, 1964), vol. 2, p. 69.

101 See Chapter One for discussion of the Medinese and Synian concepts of the Living
Tradition. Sce also Khardj, p. 58.

102 Sce Al-Hujja, 1, pp. 45,204,

193 Origins, p. 34.
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Prophet he refers to “what happened at the time of the Prophet and
afterwards™ (#26 and elsewhere). He refers to Ibn ‘Umar beside the
Prophet (#31), and to Aba Bakr, ‘Umar, and the Umaiyad Caliph ‘Umar b.
‘Abdal‘aziz by themselves. 1™

From this the reader is doubtless meant to infer that the Prophet’s
words or practice could not stand alone and required the support of
others’ actions, while others stood for themselves. If this supposition is
correct, we need only refer to Auza'i’s treatise to refute it. In this work,
Auza'i cited actions of the Prophet that were later followed by Muslims,
10 times; actions of Muslims and their /marmns, six times; actions of the
Prophet alone, nine times; traditions from the Prophet, three times; and
practices of others, five times — Aba Bakr twice and ‘Umar, ‘Ali b. Abi
Talib, and ‘Umar b. ‘Abdal‘aziz once.1%5

Thus we find 12 references to the Prophet alone and 22 references to
the Prophet’s actions in total, as against 11 references to others alone.
Add to this Auza‘t’s own assertion, quoted by Schacht, that “the Prophet
deserves most to be followed.”'% This fact explicitly contradicts
Schacht’s assumption. We can only conclude that Auz'i’s attitude to the
authority of the sunna of the Prophet is the same as that of the rest of the
scholars. He conforms with the Divine order: Obey Allah and Obey the
Messenger. 107

Further Questions on the Methods of the
Antitraditionists

Before going on to the next chapter, specific devices of the antitradition-
ists, as cited by Schacht,'%® a few cases remain for discussion.

Schacht’s citation number 1:
‘“. . . traditionists reject some hadith as unacceptable on certain grounds
and that if it is possible to reject some it is possible to reject all.””1%7
First, it ought to be noted that this is simply a hypothesis and does not
indicate that the argument was used in rejecting hadith. Second, it is
hardly possible to prove that the said scholar belongs to an ancient school
of law. Furthermore, even if he belongs to one of the schools he might not
have been able to reconcile the problem in the face of the problem he
mentioned. Therefore, his statement cannot be taken as a device to get
rid of the traditions of the Prophet. Abu Hatim Al-Razi [d. 275 A.H.], one
of the most famous critics of hadith, says that one of the lawyers brought a

104 Origins, p. 34.
105 For more detail, see the discussion of the Syrian and Iragian concepts of the Living
- Tradition in Chapter One.
106 Origins, p. 34.
107 See, Tr. IX, #50.
108 See Origins, pp. 44-45.
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book to him containing ahadith. After going through it, Razi declared
that some of them were authentic and some weak and unacceptable. The
lawyer objected to his judgment, asking ““Has the author of the book
informed you that he committed certain mistakes or that he told a lie in
certain other hadith?”"'*? Imam Muslim also records the objection of
some people on the statements of Muhaddithin that a certain hadith is cor-
rect and a certain other one is wrong, i.e., that this amounted to claim-
ing unseen knowledge. impossible to obtain:  J] Jey ¥ b (e s 110

Can we assume from these two statements that this was the trend of
Muhaddithin, that they thought it was impossible to differentiate be-
tween correct hadith and false ones? As far as this objection is concerned,
Imam Shafi‘i has provided a very sound answer. He explains the case
giving an example of a judge who accepts the evidence of a witness whom
he knows to be reliable. rejects one whose character is objectionable, and
rescrves judgment on the evidence of a third whose status he does not
know.'! Likewise, if one challenges a tradition, it does not mean that all
the traditions should be challenged.

Schacht’s citation number 2:
. . . many traditions are contrary to reason [nazar] and observation and
therefore absurd and ridiculous.™

Schacht ascribes this to the ahl al-kalam, saying: *'It is worth noticing
that this kind of reasoning which occurs continuously in Ibn Qutaiba, is
not discussed by Shafi‘i.”"112

It ought to be noticed that this sort of objection is mentioned by the
ahl-kalam, who, after all, were not lawyers (fugaha’); therefore, this
device should not be mentioned by Schacht as representative of the
ancient schools of law. Furthermore, as Schacht notices this sort of
objection is frequently mentioned in Ibn Qutaiba (d. 276 A.H.) and not
discussed by Shafi‘i (d. 204 A H.) It indicates that this is a later trend after
the death of Shafi'i; otherwise he would most likely have discussed it.
Therefore it is a post-Shafi‘i development and not pre-Shafi‘1.

Schacht’s citation number 4:
**. . . the Qur'an repeals traditions.”
It ought to be noted that there are verses in the Qur’an which were

abrogated by Almighty Allah. He says:
”3_ ;_-J.i ;J;UKSJ.:-«UI .,){‘,.Llﬁgl - L‘J.'.a}llfuJ:,uQLl‘.-—_:J'ino'c_nh)

For whatever verse we abrogate or cast into oblivion to be forgotten, we

9% Tbn Abi Hatim al-Razi, Inrroduction, (Hydrabad, 1360), pp. 349-351.
10 Muslim, Tamyiz. (Riyadh, 1395), p. 123.
Y Jkh., pp. 366-368.
12 Origins, p. 45.
113 Qur'an, 2:106.
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bring a better in its stead or the like of it. Knowest thou not that God is
powerful over everything.

There are differences of opinion as to whether or not the Qur’an can be
abrogated by sunna. Some of the scholars maintain that the Qur’an can be
abrogated by the sunna.''* Would it be rational to suppose that those
scholars who hold the later doctrine are antiQur’an? How can a Muslim
be labelled as antiQur'an? If one is antiQuran then one would no longer
remain a Muslim. The same could be applied in this case.

Schacht citation number 8:
. .. an injunction was for a particular case and not meant as a genera!
rule.”

Here Schacht says: “Another easy method of disposing of traditions
from the Prophet by interpretation was to represent them as particular
commands, applicable only to the occasion on which they were given.™ 15
By way of illustration he cites the example of “‘artificial creation of
foster-parentship between adults [Muw. iii. 89]. According to it, ‘A’isha
made a habit of this practice, but the other wives of the Prophet regarded
his ruling as a special one for the benefit of the individual in question.'!¢
Schacht comments:

The argument is meant to invalidate the tradition related from *Aisha in
favour of the practice. The antitraditionist argument in its turn was met by
two counterarguments. According to one, ‘A'isha referred, against her
fellow wife Umm Salama, to the example of the Prophet . . . According to
the second the other wives of the Prophet were engaged in the same
practice.!!7

The explanation of this case as an attack and a counterattack seems to
me out of the question. We find judges sitting on the same bench, hearing
the same case, having the same written law, possessing the same academic
degree, yet differing widely on their judgments in many cases. Are such
disagreements then genuine? Scholars often agree and on other occasions
disagree honestly. Or do they reflect underlying pro- and anti-law atti-
tudes on the part of the men involved? If scholars often honestly disagree
today, then why should it not also be the case with these early scholars
that they disagreed honestly and sincerely on certain issues, one of them
mentioned above. If Schacht wanted us to believe otherwise, he ought to
have proved that this rule cannot be applied to those scholars.

Let us discuss the case on his own terms. First, the Qur’an refers to the
practice of foster-parentship.!!® Furthermore, it mentions the period of

114 See al-Bihari, Musallam ath-thubat, vol. i, p. 349.
115 Origins, p. 48.
16 Jdem.
17 Jdemn (italics mine).
118 Qur'an, 4:23.
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nursing, or in other words feeding by breast for two years.!"' Thus the
scholars are unanimous on this sort of parentship, if the baby was fed
within two years of age. However, there is disagreement about the
quantity: i.e., whether it ought to be fed several times or whether it is
sufficient for it to have had just one nursing.!2° But the case under
discussion pertains to adults: Can foster-parentship be established evenin
adulthood? The case referred to concerns a grownup boy. *A’isha alone
took it as a precedent, while others thought it a personal concession.
Apgainst this background, let us check Schacht's arguments:

According to Schacht. the argument was made by an antitraditionist to
invalidate the tradition of *A’isha and was met by two counterarguments
by traditionists. A few points may be noted here:

1. Both traditions have been recorded by traditionists'?! and they did
not perceive any “‘antitraditionist feeling.”

2. If the traditionists transmitted two arguments in favor of *A’isha
against the counterargument of an antitraditionist, then why they
did not formulate their own doctrine in accordance with the tradi-
tion of *A’isha? They unanimously held the opposite view.!22

3. According to Schacht, the second counterargument of the tradition-
ists in favor of ‘A'isha’s doctrine was that other wives of the Prophet
were engaged in the same practice. However, this is contrary
to the text cited. The original text is: > pno g2y (“He
was a baby under nursing’).!?> And in another one:

5 35 e mad )l ¢ 325 (““And when she fed him by her breast,
he was a baby under nursing™).!2* The meanings are the same. Thus
it is out of context, because there is no difference of opinion in the
case of the child under two years of age.

It has been argued in this chapter that, both in theory and practice,
Schacht was wrong to assert that the ancient schools of law offered strong
resistence 1o traditions from the Prophet, although a small group of
uninfluential antitraditionists (who ought not to be confused with the
Mu‘tazila sect as Schacht has done) did exist. Rather than hostility and
resistance, the schools of Malik, Aba Hanifa, and Auza‘i evidence strong
adherence to the traditions from the Prophet. It has also been demon-
strated that Schacht’s misconceptions about these schools arise from
arbitrary use of source material and a tendency to generalize from a few

examples.

19 Qur'an, 2:233.

120 Zurqani, Commentory on Muwana (Cairo, 1310), iii, 242-243. Cited hereafier as
Zurgani or Muw. , giving the volume and page numbers.

121 See Mus., Rida'a, p. 29.

122 Zurqani, iii, 247.

123 Zurqani, iii, 242.

124 Muw. Shaib, 272.
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In the following chapters we turn to an examination of Schacht’s
theories on how the traditions from the Prophet imposed themselves on
the old idea of the sunna, and how scholars of the ancient schools of law
projected :heir sayings back to the Prophet.

95



CHAPTER SI1X

THE SUNNA OF THE
PROPHETIN TRANSITION

Was the Sunna of the Prophet Imposed
on the Old Idea of Sunna?

Given the thesis that the sunna of the Prophet came into existence at a late
stage, and that the “‘living tradition™ was the basis for legal judgments in
the formative period of Islamic law, Schacht needs to show how the sunna
of the Prophet came to achieve its ultimate status in Islamic law.

He infers from the writing of Ibn Mugqaffa* that the early scholars’
definition of sunna was different from that of Shafi‘i. Although it has
already been shown that this inference is erroneous, let us, nonetheless,
follow Schacht along his chosen path. In his own words: *The early texts
contain numerous traces of the process by which traditions from the
Prophet imposed themselves on the old idea of sunna and thereby pre-
pared the ground for Shafi‘i’s identification of sunna with them.”! He
uses three examples in support of this.

EXAMPLE 1

Schacht says:
In fkh. 284, the Iragian opponent points out that Shafi'T's reasoning, which
starts from traditions, is new compared with that of Shifi‘’s companions, the
Medinese, who base themselves on practice. Shafi‘i replies: I have told you
before that practice means nothing, and we cannot be held responsible for
what others say; so stop arguing about it.”"

Schacht’s main point here is that the Medinese reasoning used to start
from practice while Shafi‘ introduced a new methodology — arguing
from traditions from the Prophet.

The case at issue is that of speaking during prayer. Shafi‘i reported a
well-known tradition from Ibn Mas‘ad, who said:

We used to give salams to the Prophet, even if he was praying, and he used to
answer our greeting (saldm), but when I came back from Ethiopia [where he

! Origins, p. 59.
2 Origins, p. 59.
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migrated in the early years of the Meccan period] I gave saldm to the Prophet
while he was praying, and he did not return my salam. After praying, the
Prophet informed him that Allah had decreed it forbidden to speak with
anyone while praying.?

Another related tradition is transmitted by several Companions who
prayed with the Prophet in Medina. The Prophet inadvertently ended the
prayer without completing it, praying only two rak ‘as instead of four. One
of them asked the Prophet whether it had been reduced to two or whether
he had forgotten to pray four. The Prophet replied neither. The other
Companions confirmed that he had prayed only two rak‘as, upon which
the Prophet prayed two more rak‘as and thus completed the four. This
tradition is known as the tradition of Dhul Yadain.

These two traditions have given rise to differences of opinion among
scholars about the validity of prayer interrupted by speaking in the case
referred to above. Shafi‘T’s view is that if the man spoke without realizing
that he had not finished his prayer and then he realized that he had not
done so, the earlier part of the prayer was valid and he only needed to
complete his prayer. However, if he became aware that he had not
finished, yet nonetheless spoke, then he would have to repray. The
second view is that if the man realized that he had not completed the
prayer and even then he spoke about that prayer itself, the earlier prayer
was valid and he needed to complete his prayer. This is the Medinese
view.

However, the Iragian view is that the prayer is invalid (fasid) if one
speaks without completing the prayer, whether one has spoken inten-
tionally or inadvertently. The opponent charged Shafi‘i with deviating
from tradition in certain cases (see /kh. 278). Shafi‘i denied the charge.

Both Shafi‘T and his opponents considered their own views to be backed
by traditions from the Prophet. The following is the last portion of the
dialogue:
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Opponent: May 1 ask you a question to know whether or not you have

deviated [from the Prophet’s tradition]?
Shafi': Ask.

Opponent:  What do you say regarding an Imam who left the prayer having
performed two [rak‘a instead of three or four rak'a] and who
was told by a follower who prayed behind him that he prayed

* See margin of Umm, vol VII, pp. 282-284.

98



Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi'r:

Opponent:

only two rak‘a? He [Imam] asked others from the congregation
and they said that the man told the truth.

As for the follower who informed him and the others who bore
witness that he told the truth — all knowing that the Imam did
not complete the prayer — their prayer is invalid (fasid).

You transmit that the Prophet made up for his incomplete
prayer [in a similar case] and hold that those present with him in
the prayer did the same though you do not mention that in the
tradition?

I do [accept your statement].

Then you have deviated.

No. But the position of our Imam is different from that of the
Messenger of Allah.

Where is the difference between them concerning the prayer
and imama [the leading of prayer]?

Allah revealed unto his Messenger obligations one after the
other, commanding him new obligations not revealed before or
reducing previous obligations.

Yes.

And neither we nor you or any other Muslim doubts that the
Prophet ended the prayer in the full conviction that he had
completed it.

Yes.

When he did, Dhul Yadain [the man who informed the Prophet
that he did not complete the prayer] did not know whether the
prayer was shortened by a command from Allah or whether the
Prophet had forgotten, and that was clear from his question [to
the Prophet]: “Has the prayer been shortened or have you
forgotten?”

Yes.

And the Prophet did not accept Dhul Yadain’s statement, since
he asked others.

Yes.

And when he asked others, then it is possible that he asked
someone who did not hear his previous conversation, thus he
would be like him [Dhul Yadain]. And it is [also] possible that
he asked someone who heard Dhul Yadain’s enquiry but did
not hear the reply of the Prophet. When he did not hear the
reply of the Prophet to Dhul Yadain, he was like him, that the
Prophet did not accept his statement, and did not know
whether the prayer was shortened or the Prophet forgot it.
Then he replied to the Prophet. His case is similar to that of
Dhul Yadain, and it was obligatory upon them to reply to the
Prophet. Do you not notice that when they informed the
Prophet, and he accepted their statements, he did not speak,
nor did they, until they completed their whole prayer.

And when Allah called back his Messenger, Allah’s obliga-
tions were completed, never to be added to or decreased later
on by anyone else.

Yes.



Shafi'i: This is the difference between us and the Prophet.

People

present: This is such a clear difference that no knowing person would
oppose it because of its clarity.

Opponent:  But some of your fellows said that if the man spoke about the
prayer [the act of speaking] it did not invalidate his prayer.

Shafii: Verily our responsibility is for what we have said and not for
what we have not said.

Opponent: T have spoken to more than one of vour fellows and they did not
reason as vou did but said that the practice was thus.

Shafi'i: I have informed you that the practice has no meaning and you
have no argument against us because of the statement of other
persons.

Opponent: Yes.

Shafi‘i: Then leave that for which you have no argument.

Schacht uses this example to try to show how traditions from the
Prophet supplanted the old idea of sunna — in this case defined as
Medinese “*practice.” His conclusions, however, are based on false pre-
mises. 1tis important to note that both parties are arguing from traditions
from the Prophet; their differences revolve around interpretation only.
Shafi'1 is defending himself against the accusation that he opposes a
tradition from the Prophet which he narrated himself. Thus the case
reverses — far from imposing a tradition from the Prophet that runs
counter to pragmatic reasoning, he is in fact applying his rational faculty
to a tradition from the Prophet and nullifying its effect.

Moreover, while the Medinese used the word “practice” to explain
their doctrine in this case, they were actually referring to this well-known
tradition, that is, a practice which started from the Prophet.

EXAMPLE 2

Schacht says: “Similarly, in Tr. III, 148 (p. 243), Shafi‘i addresses a
Basrian opponent: If you answered consistently with your principle, you
ought to hold that men are obliged to act, not according to what is related
from the Prophet, but according to a corresponding practice or lack of
practice after him.” The opponent replies: ““I do not hold that.” But this
refers only to the negative consequence which Shafi‘i forces on him, as
appears from his further reply: “There can be no sunna of the Prophet on
which the caliphs have not acted after him.”’>

As in the first example, it is difficult to see how this quotation can be
used to prove that traditions from the Prophet imposed themselves on the
old idea of sunna. The point at this issue is not “practice” as opposed to
traditions from the Prophet, but rather the procedure for the establish-
ment of sunna of the Prophet. Because of the possibility of a tradition
being abrogated, or some mistake being made in its transmission, some

5 Origins, p. 59.
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scholars from Basra held that a tradition was only to be accepted if the
caliphs had acted upon it. Again, both parties accept the overriding
authority of traditions from the Prophet; their disagreement is only on
how these sunna are established. Let us look more closely at the discus-
s1on:
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Shafi'i:

Opponent:

Shafi'i:

Opponent:

Shafi‘i:

Opponent:

Shafi'i:

Opponent:
Shafi'i:

Opponent:

Shafi's:

Opponent:

Shafi'i:
Opponent:
Shafi'i:
Opponent:
Shafi'i:
Opponent:

. edw
Do you agree that we as well as those before us are equal in
obligation to follow the sunna (traditions) of the Prophet?
Of course.
If Abu Bakr was the successor of the Prophet and the one who
was in charge [of the community] after him came to know about
a tradition from the Prophet, although there is no time gap
between Aba Bakr and the Prophet, he would be able to act
upon it and thus not abandon it; what do you say about this
sunna?
He would accept it and act accordingly.
The tradition is thus confirmed although nobody after the
Prophet acted upon it to confirm it because there was no Imdm
(Caliph) between them [the Prophet and Aba Bakr] to acton it
or abandon it. In this way Aba Bakr is different from those after
him.

Now. suppose that the tradition was known in the last days of
[Abu Bakr] and he neither acted upon it nor acted contrary to it
in his early days and he lived working for more than one year
[after the Prophet]; what do you say?

He would accept it.

Then he would have accepted a tradition not preceded by an
action. If you are fair to your principal statement you will have
to accept that people are not obliged to act according to a
tradition of the Prophet except when such a tradition was acted
upon or it should be abandoned because if the first Imam could
abandon it then all following Imams would be in the same
situation, as action must be started by the first, the second. or
the succeeding Imam.

I do not say so.

What do you say then about ‘Umar [and Abu Bakr preceded
him as fmam] if he received a tradition not acted upon by Aba
Bakr nor contradicted by him?

He should accept it.

Should he accept it although it was not acted upon by Abi
Bakr?

Yes. He [Abu Bakr] did not act contrary to it.

Would it be confirmed though it was not preceded by an action?
Yes.

And so with ‘Umar in the beginning and the end of his
Caliphate?

Yes.

And so with ‘Uthman?

Yes.

& Umm, vol. Vi1, p. 243.
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Shafr'i: You claimed that a tradition of the Prophet is obligatory even
when not preceded by an action nor when the Imdms have
passed without acting accordingly or contrary to it.

Opponent: There would not be a tradition of the Prophet but it was
something acted upon by the Imdms who followed him.

It is clear from this argument that in the opinion of the opponent of
Shafi‘i, for a hadith to be a valid sunna of the Prophet, it is necessary that
the caliph or caliphs had acted according to it. This practice of the caliphs
based on the reported sunna of the Prophet produces confidence in the
said sunna in two ways: (1) that the said sunna was not abrogated, and (2)
that its narrator did not commit a mistake while transmitting it.

Moreover, in the whole discussion there is nothing such as *“practice™
opposing the tradition of the Prophet. Indeed, the very practice referred
to is in itself based on the traditions narrated on the authority of the
Prophet. Thus the practice was based not on the act of the community or
caliphs but on the statement of the Prophet. Therefore, Schacht’s evi-
dence to show how the traditions from the Prophet imposed themselves
on the old idea of sunna fails to prove it.

EXAMPLE 3

In Schacht’s third example he says: “In Ris. 58, commenting on a tradi-
tion which makes ‘Umar change his decision when a decision of the
Prophet to the contrary became known to him, Shafi‘i says: ‘A tradition
from the Prophet must be accepted as soon as it becomes known, even if it
is not supported by any corresponding action of a Caliph.” >’ He goeson to
say: “The opponent acknowledges that if this were correct, it would prove
that the sunna, in Shafi'T’s sense, superseded all contrary practice, that
one could not pretend that validity of the sunna required confirmation by
evidence of its subsequent application, and that nothing contradictory to
the sunna could affect it in any way. This shows what the actual doctrine
of the opponentsis.”™”

Here is the text:
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To paraphrase in English:
If someone said: “Give me an example indicating that ‘Umar changed his
practice when a tradition from the Prophet became known to him, [Shafi'i]
replied. [What will be the advantage of] my giving you one?"” He said, “*Such
an example will establish two rules: First, that opinion may be accepted in
case there is no sunna. Second, that if the sunna reveals that one must do a
certain thing, one must abandon what he [previously] had been doing [if it
was contrary to it]. For one must discard practices contrary to the sunna.
One must also abandon [the idea that] the sunna is confirmed only by a
narrative that has preceded it, for he sheuld know that it is not vitiated by
anything that contradicts it.™

Lengthy discussion of this example 1s unnecessary, since the subject
matter is the same as in the second example. In the time of Shafi‘i there
were some scholars, not belonging to the known schools of Medina,
Svyria. and Iraq. who held the opinion that a mere narrative on the
authority of the Prophet was not sufficient but needed also to be con-
firmed by subsequent actions by the Companions and early Muslims in
accordance with it. It is interesting to note that both Schacht and Majid
Khadduri, the translator of Shafi'i’s Risalah, used the word *“‘confirma-
tion” and “confirmed™ respectively.

Again, this is not a problem of the authority of the sunna of the
Prophet, but a question of its documentation and confirmation. Shafi‘i
precedes this paragraph with a discussion of the difference between
witness, narration of hadith, and the judgment of the judge, going into
considerable detail on the difference between witnesses and the narration
of hadith. Some people held that two witnesses were required, and a
hadith transmitted by a single narrator was only one witness. To compen-
sate for this, some scholars decided that such hadith, to be valid, must be
followed by action on the part of the early caliphs or by others.!? Clearly,
this discussion by Shafi'i in no way supports Schacht’s contention that
traditions from the Prophet gradually superseded or imposed themselves
on the old idea of sunna; that is, “‘generally agreed practice.”

The main point of this section may be summarized as follows: The idea
that traditions from the Prophet imposed themselves on the old idea of
sunna is an imaginary construct made necessary only by the earlier
theories and disproved by the evidence.

Having argued that Schacht’s concept of the meaning and usage of the
term sunna and its authority in the ancient schools of law is untenable, we
shall move on to discuss his theory that the ancient schools of law simply
renamed their ““living tradition™ under the aegis of the Prophet and called
it the sunna of the Prophet.

# See Maypd Khadduri, fslamic Jurisprudence (Balumore, 1961), p. 263 (italics mine).
10 See Umm, vol. VII. p. 243; Ris. p. 424 (Shakir’s edition).
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Was the Living Tradition Projected Back into the
Mouth of the Prophet?

In this section of the chapter we examine Schacht’s argument that the
concept of the sunna of the Prophet was coined by the Iragi school
sometime in the second century A H.'! and that the sunna of the Prophet is
therefore, *‘simply the ‘living tradition’ of the school put under the aegis
of the Prophet.”'? In other words, the second-century scholars projected
back their theories and judgments into the mouth of the Prophet to add
authority to them.

We have seen, however, that the Qur'an describes the life of the
Prophet as the model that ought to be followed, and that the word sunna
has been used in the Qur’an in several places.!? Clearly, then, the term
“sunna of the Prophet’ must have been in use in the time of the Prophet
himself — and this is further proved by the hundreds of ahadith contain-
ing this usage which were current in the time of the Prophet.

Schacht, in fact, contradicts his own theory. Although he wants to
argue that the concept "sunna of the Prophet” is a second-century
accretion, he quotes Goldziher, whose opinion is that the term sunna was
originally a pagan term that was adapted by Islam. It is difficult to see
how the term could be current in the pre-Islamic era, used frequently in
the Qur’an, and then not be used again by scholars or by the community at
large until the middle of the sccond century.

Leaving aside Schacht’s cynical view of human nature that underlies
the assumption of dishonesty and collusion on & massive scale among
second- and third-century scholars's (never mind the logistics of mount-
ing such a deception), let us nonetheless analyze the examples Schacht
brings from the writings of the Iragian and Syrian schools in support of his
thesis.

Opinions of Companions Allegedly Ascribed
to the Prophet

In his attempt to show that the opinions of the Companions were ascribed
to the Prophet, Schacht refers to Ibn Mas‘ad. He says:

It was claimed that their [the Companions] opinions were likely to coincide
with the decisions of the Prophet: ‘Ibn Mas'ad was asked about a problem
[concerning dowry, etc.]; he replied: I am not aware of any decision of the

" Origins, p. 76: “'In any case, it was the Iragians and not the Medinese to whom the
concept of ‘sunna of the Prophet’ was familiar before the time of Shafi‘i.”

12 Origins, p. 76.

'3 Meaning norms, line of conduct and course, etc.

% Origins, p. 58.

15 Chapter Eight discusses this topic under the heading ** Arbitrary and Careless Creation of
Isnads.”
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Prophet on this™’; asked to give his own opinion (ra’y), he gave it; thereupon
one of the men in his circle declared that the Prophet had given the same
decision, and Ibn Mas'ad was exceedingly glad that his opinion coincided
with the decision of the Prophet."'®

Later, Schacht says, ““We have seen that the opinion of Ibn Mas‘ad was
supposed to coincide with the decision of the Prophet.”!7 But is this what
the text really shows? A man like Ibn Mas‘id who lived in the service of
the Prophet for some 20 years, a period sufficient to make him understand
the mind of the Prophet, gave a decision. According to the testimony, his
decision coincided with the decision of the Prophet. Does this really imply
a false projecting back? Even if it is a false ascription, this is only one
incident which Schacht stretches to cover the life and legal activities not
only of Ibn Mas'ad but of all the tens of thousands of Companions.

The Syrian School: Auza‘i. Speaking of Auza'i, Schacht says that *“‘he is
inclined to project the whole ‘living tradition,’ the continuous practice of
the Muslims, as he finds it, back to the Prophet and to give it the Prophet’s
authority, whether he can adduce a precedent established by the Prophet
or not. He has this feature in common with the Iraqians.”®

In fact, Auza'i refers to the practice of the Prophet and the Muslims in
only nine cases out of 50. In six cases, he refers to the practice of the
Muslims but does not refer to the practice of the Prophet. In five cases, he
refers to authorities such as Aba Bakr, ‘Umar, and so on and not to the
Prophet.' Thus, Schacht’s statement that he projects back *‘the whole
living tradition™ to the Prophet does not tally with the real references of
Auza'l.

Moreover, although Abua Yusuf disagrees with Auza‘l in the majority
of cases, we find him in agreement with Auza‘ in his references to the
Prophet and some early authorities. For example, Aba Yasuf agrees with
Auza‘i on the authentication of traditions on the authority of the Prophet
in 14 cases (Nos. 1-5, 20, 26, 34, 38-39, and 47-50) and other authorities
in four cases (Nos. 22, 25, 28, and 29) and challenges the authenticity or
correctness of the information i only five cases (Nos. 7, 9-12).

If Auza'i were merely projecting back the practices of his time into the
mouth of the Prophet, we would be unlikely to find Abia Yasuf~— an
opponent — agreeing with him. Although he agrees with Auza‘i on the
authenticity of 14 traditions from the Prophet, he mostly disagrees on
their interpretation. Had the two been in agrecement on the interpreta-
tions, it might have been possible to say that their “living tradition™ was
similar and that they had projected their traditions back to the Prophet

* Origins, p. 29.

17 Origins, p. 32.

8 Origins, pp. 72-73.

1% For more detail, sec Chapter Four's discussion of the Syrian and Iragian Living Tradi-
tions.
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and accidentally tallied with each other — which was, as a matter of fact,
impossible. Their agreement on the authenticity of the traditions while
differing about their implications means that those traditions originally
belonged to a common stock far from the inventions of the schools. That
common stock is the personality of the Prophet.

The Iraqi School: Aba Yasuf. Let us look at a second example from the
same source. Schacht says: “In 7r. 1X, 18. Abu Yusuf applies the term
‘sunna of the Prophet’ to a case in which nothing to the contrary is known
on the authority of the Prophet and of the Companions.”?" Later he says:
“The ancient schools of law shared the old concept of sunna or ‘living
tradition’ as the ideal practice of the community, expressed in the
accepted doctrine of the school. It was not yet exclusively embodied in
traditions from the Prophet, although the Iragians had been the first to
claim for it the authority of the Prophet, by calling it the ‘sunna of the
Prophet.” 2!

The case being referred to is that of a slave who ran away from his
master and was later recaptured. Auza'i said that if the slave was non-
Muslim his punishment would depend on the decision of the /mam, who
might behead him or crucify him. Abu Yauasuf objects to this farwa
(decision) of Auza'l, saying that there is no sunna of the Prophet to this
effect.

Schacht seems to be trying either to give the impression that Abu Yasuf
applied the term “sunna of the Prophet” to a case when no sunna existed
or that it was sufficient for sunna to be established if nothing contrary was
reported. In fact, the point Abu Yasuf raised was that there was no sunna,
and that punishments of this type ought to be based on precedent from the
Prophet. Abu Yusuf says:

uaJ_:-IJpY_,dle).-Jume‘lqu.afrbg.l.ajiédﬁ L‘IJ
: P"L” | wlbowsal
(“However, his [Auza‘i’s] decision concerning crucifixion, there is no
executed sunna from the Prophet to this effect, neither from anyone of his
Companions as well, according to our knowledge.") This is hardly con-
vincing proof that doctrines were falsely projected back to the Prophet;
rather, it is a vindication of the classical view that scholars faithfully
followed the Prophet to the best of their knowledge and ability, although
Schacht has altered the evidence from negative to positive.

Shaibani. Schacht ascribes the same kind of dishonesty to Shaibani.
“The degree to which Shaibani puts the doctrine of the Iragians under the
aegis of the Prophet,” he says, “‘becomes clear frem Muw. Shaib. 361,
where he calls it ‘something we have heard on the authority of the

20 Origins, p. 75.
2! Origins, p. 80.



Prophet’; but his whole evidence for this consists in statements of Zuhri
and *Ata’ on a change of a practice in Umaiyad times."'??

The case referred to is a point of the law of evidence — whether or not
one witness and one oath are a sufficient basis for a verdict. Malik
transmitted a hadith in its favor. Shaibani savs, “We heard something
from the Prophet against it.” Then he quotes the statement of Zuhri and
*Ata’ that the first to accept one witness and one oath were Mu‘awiya and
‘Abdul Malik.

The most one can say in this case is that although Shaibani claimed to
have heard something on the authority of the Prophet against the hadith,
he had. nevertheless. failed to report it. It would be false to say that he put
the doctrines of the Iragians under the aegis of the Prophet, because he
ascribed to the later authorities what he knew about them, and did not
ascribe the statements or verdicts of later authority to the Prophet.
Moreover, it was common practice among Aba Yasuf, Shaibani, and
others to mention the existence of ahadith and drhar on the subject
without recording them in their books.??

We have thus seen that Schacht’s accusation that the Syrians and
Iragians projected their own doctrines back to the Prophet is baseless and
contrary to the evidence he himself adduces. However, we have seen that
the examples provided by Schacht to prove his theory of projecting back
the others’ statements to the Prophet have hardly any bearing on his
claim. The natural result of Schacht’s theory of back projection would be
the “growth of hadirh literature.” Schacht has devoted an entire chapter
to this. We will now examine his treatment of this theme.

22 Origins, pp. 75-76.
#* For example, see Auza'i, p. 21; Hujja, vol. 1, p. 269.
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CHAPTER SEVEN

ONTHE GROWTH
OF LEGAL TRADITION

Earlier in this book the position of the sunna of the Prophet in the light of
the verses of the Qur’an has been discussed. The way in which the ancient
schools of law used the sunna of the Prophet as a binding and original
source for the deduction of Islamic norms has also been indicated in some
detail. The ahadith of the Prophet are repositories for the sunna of the
Prophet and the sole source of knowledge about it. Hence itis natural that
all possible steps should have been taken to preserve and diffuse the
ahadith from the time of the Prophet.

The Diffusion of Ahadith

The Prophet himself gave explicit instructions about this when he said:
“Pass on information from me even if it is only one verse.”! And in the
same tone at the farewell Hajj ceremony: “Let those who are present
convey the information to those who are absent.”? Elsewhere, we find the
same order, but in the form of prayer: **Allah fills with light a man who
hears what I say, preserves it carefully in memory, and passes it on to
others.”? Deputations coming to Medina were ordered to teach their
people about the ahadith on their return.* Malik b. al-Huwairith is a
specific example of someone thus ordered by the Prophet; the same order
was given to the other delegates. When the deputation of ‘Abdul Qais
visited the Prophet, they asked him to teach them how they might best
convey his message and teach the people after them ¢

Various practical arrangements were made for the diffusion of the
sunna. We find the Prophet teaching the sunna himself.” To facilitate
memorization and understanding, he used to repeat important things
three times.® After teaching, he used to listen to his Companions reciting

! Bukhari, Sahih (printed with Fathul Bari, Cairo, 1380) Anbiva, 50 cited hereafter as Bu.
2 Bu, ‘lim,9, 10, 37; Mu, Hajj p. 446.
3 Tirmudhi, Jam®, "Illm T; (Cairo, 1936) Hanbal, 1, p. 437.
% Bu, 'llm, 25.
3 Bu, ‘llm, 25; Ibn Sa‘d, vol. vii, pp. 29-30.
¢ Bu, Managqib. 5.
7 See al-Khatib, al-Fagqih (Riyadh) vol. ii, p. 124.
8 Bu, ‘llm, 30.
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what they had learned.? Deputations arriving from outlying areas were
given into the custody of the Medinese, not only to be accommodated but
also for education in the Qur’an and the sunna. The Prophet asked them
questions to discover the extent of their learning.'?

Method of Learning Ahadith

The Companions used to listen to every word of the Prophet with the
utmost care, learning the Qur'an and the sunna from him, mostly in the
mosque. When the Prophet left them for any reason, they immediately
began to go over what they had learned. This practice was described well
by Mu‘awiya!! and is also found in the statemnents of Abo Al-Darda’,2
culminating in the statements of Anas, the servant of the Prophet. He
says: “We sat with the Prophet, maybe 60 persons in number, then the
Prophet taught them Hadith. Later on, if he went away for any work then
we used to memorize it among ourselves, and by the time we left, it had
been cultivated in our hearts.”!3

The Companions had the same obligations of daily life as everybody
else. So it was not practically possible for all of them to attend the circle of
the Prophet on every occasion. Those who were absent therefore used to
learn from those who had been present.!* This has been well described by
the Companion Bara' b. ‘Azib.15 This was the order of the Prophet, as we
have seen earlier. It therefore became a common practice among them to
inform absentees about the Prophet’s sayings and deeds. Some of them
came to an agreement between themselves to attend the circle of the
Prophet in rotation. ¢

After the Prophet’s death, the pattern of transmission remained much
the same. ‘Umar, the second caliph, entrusted his governors with the duty
of teaching the Qur’an and the sunna of the Prophet.!” He used to send
out many teachers for this purpose. '® Memorization of hadith was consci-
entiously performed, just as it had been when the Prophet was alive. Aba
Hurairah used to divide the night into three portions: one third for
sleeping, one third for prayer, and one third for the memorization of
hadith of the Prophet.!®

‘Umar and Abu Miisa al-Ash‘ari would also memorize hadith untif the

? Bu, Wudia', 75.

10 Hanbal, vol. iv, p. 206.

U1 See M.A. Al-Hakim, al-Mustadrak (Hyderabad), vol. i, p. 94.

12 Hanbal, vol. vi, p. 443.

13 *Ayad al-Qadi, al-llma’ (Cairo, 1970) p. 142; al-Khafib, al-Jami’, 43a, Ms. Alcxandria
Municipal Library.

'* Al-Hakim, al-Mustadrak, vol. i, p. 95.

15 Ibid., vol. i, p. 127, 95; Ibn Hanbal, al-'llal, 96b.

16 Bu, ‘llm, 25; Ibn Sa‘d, vol. viii, p. 136.

17 Hanbal, vol. i, p. 48.

18 Sa'id b. Mansir, Sunan (Malegaon, 1967), vol. i, Parti, p. 1.

'* Darimi Sunan (Damuscus, 1349), vol. i, p. 82; al-Khatib, al-Fagih, vol. i, p. 128.
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morning,2° as did Ibn ‘Abbas and Zaid b. Argam.?! Ibn Buraidah reports
a similar situation in Hims with Mu‘awiya.?2

Many of the Companions themselves advised the Successors on the
memorization of hadith— notably ‘Ali b. Abi Talib,2 Ibn Mas*ud,2* Ibn
‘Abbas,?> and Abu Sa‘id al-Khudri.2® They used to memorize hadith
either in groups?’ or individually,?® and they passed omthe same kind of
advice to their students.

The official recording of hadith may be said to begin with the letters
sent by the Prophet to kings, rulers, chieftains, and governors. There are
many of these covering a wide range of legal matters, zakar taxation,
forms of worship, and so on. The extent of this activity may be seen from
the number of scribes — as many as 65 — who wrote for the Prophet at
one time or another.?? Recordings of the ahadith dictated by the Prophet
to various Companions, notably *Alib. Aba Talib and ‘Abdullah b. ‘Amr
b. al-‘As, may be called official. But there must have been many more
unofficial recordings. Several of the Companions kept ahadith in written
form, although it is not always possible to tell whether these were commit-
ted to writing during the life of the Prophet or later. This problem is
covered in more detail in my book Strudies in Early Hadith Literature.

Precautions Against Errors and Forgeries

Although the early scholars took extensive precautions against the possi-
bility of human error entering the memorization and copying of ahadith,
and themselves continuously revised what they had written down and
advised their students to do likewise, errorg did inevitably find their way
into the body of hadith literature. Scribes made mistakes, memories
failed, and there were deliberate forgeries. We now turn to a discussion of
the rigorous tests to which ahadith were subjected before they were
accepted as valid. There were basically three methods of testing: (1) the
character of the narrator, (2) textual comparisons, and (3) rational critic-
1sm.

1. The Character of the Narrator. The first of these tests was that of the
character of the narrator. A reliable narrator needed to be ‘Adl—that is,
acceptable within the Islamic code of ethics. The scholar Ibn al-Mubarak

20 Khatib, al-Fagih, 132a.

21 Hanbal, vol. iv, p. 374.

2 Al-Hakim, al-Mustadrak, vol. i, p. 94.

2 Darimi, Sunan, vol. i, p. 150.

24 Darimi, Sunan, vol. i, p.150.

# Khatib, Shraf Ashab al-Hadith, Ms. 56a.

26 Abi Zur‘ah, Tarikh (Fatih Ms. 4210, Istanbul) 95b: al-Hakim, al-Mustadrak, vol. 1, p.
94.

27 See, for example, Abi Khaithamah, ‘llm, 127; Darimi, Sunan, vol. i, p- 149.

28 See, for example, Abu Khaithamah, “flm 126; Darimi, Sunan, vol. i, p. 148.

 See Azami, Kutidb an-Nabi, pp. 25112, read with Baqillani, al-Intisar (Bayazit Ms. No.
18671, Istanbul) Fol. 132.
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(118 —181 A.H.) defines the reliable narrator as one who prays in con-
gregation, does not drink nabidh,3 is not lawless in his life, does not lie,
and suffers from no mental defect.3! A man may be a great scholar, but if
his morals are suspect, then a hadith related by him is not acceptable.

All scholars, apart from the Companions themselves, whose characters
had never been doubted, were measured against this yardstick. In most
cases, however, it must be admitted, one has to rely on contemporary
authorities for evidence.

2. Textual Comparisons. The second test, or series of tests, was to make
cross-comparisons between ahadith, for example:
Comparing the ahadith of different students of the same scholar.
Comparing statements made at different times by the same scholar.
Comparing oral with written versions.
Comparing a hadith with a related text in the Qur’an.
Some examples of these methods are given below.

A. Comparing ahadith of different students of the same scholar. This
method was approved by early scholars. Ayyub al-Sakhtiyani, a Succes-
sor (68 —131 A.H.) says: “If you wish to know the mistakes of your
teacher, then you ought to sit down with others as well.”"32 Similarly, Ibn
al-Mubarak (118 —181 A.H.) says: “To reach an authentic statement one
needs to compare the words of scholars with each other.”33
The method itself is illustrated by the work of the third-century scholar
Ibn Ma‘in (d. 233 A.H.). He visited 18 of the pupils of the great scholar
Hammad b. Salamah to read their versions of his books. When ques-
tioned about his purpose in doing so, he replied:
Hammad b. Salamah committed mistakes, and his students added some
more mistakes. So I want to distinguish between the mistakes of Hammad
and those of his students. If I find all the students of Hammad committing a
certain mistake unanimously, then the source of the mistake is Hammad. If
find the majority of the students of Hammad say something, and some of
them go against them, then this mistake was committed by those particular
students. In this way, I make a distinction between the mistakes of Hammad
and those of his students.3¢

This method allowed Ibn Ma‘in not only to identify mistakes, but also
to grade Hammad'’s students according to their accuracy. The method
was not, of course, invented by Ibn Ma‘in, nor was he the first to apply it
— we find it operating from the time of the first caliph, Aba Bakr.

Another example comes from Muslim, the student of al-Bukhari. Ibn

30 A drink usually made by dates or raisins into a pot and pouring water on them. If the
mixture was left, it fermented and became alcoholic.

31 Khatib, al-Kifdya, (Hydrabad, 1357), p. 79.

32 Darimi, Sunan, vol. i, p. 153.

3 Khatib, al-Jami', folio 5a.

34 Ibn Hibban, al-Majriihin’ (Aya Sofiya Ms. 496, Istanbul) 11a.
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‘Abbas once spent a night in the room of his aunt Maimana. After a time,
according to his statement, the Prophet stood up, performed the ablu-
tion, and began to pray. Ibn ‘Abbas did the same, and after performing
the ablution went and stood at the left of the Prophet, upon which the
Prophet moved him from his left and made him stand at his right. This
incident was also narrated by one of the scholars, Yazid b. Abt Zinad. on
the authority of Kuraib, from Ibn *Abbas; but in his version Ibn *Abbas
stood at the right of the Prophet and later on he was made to stand at his
left.

To determine which was the correct version, Muslim applied the
following method: He gathered all the statements of the colleagues of
Yazid, the students of Kuraib, who unanimously agreed that Ibn 'Abbas
first stood at the left of the Prophet. Then he gathered all the statements
of the colleagues of Kuraib, the students of Ibn *Abbas, who unanimously
agreed that Ibn ‘Abbas first stood at the Prophet’s left. He next collected
reports of occasions when a Companion had prayed with the Prophet
alone. In all these cases it was confirmed that the other man stood at the
right of the Prophet. The weight of evidence served to prove that what
was related by Yazid b. Aba Zinad was a mistake. .

B. Comparing statements made at different times by the same scholar.
*A’isha once told her nephew ‘Urwah to go to ‘Abdullah b. *Amr and ask
him about the ahadith of the Prophet, as he had learned a lot from the
Prophet. One of the ahadith ‘Urwah learned from him was about the way
knowledge will be taken away from the earth. He reported to ‘A’isha
what he had learned, and she became disturbed about this particular
hadith. After a year or so, she sent ‘Urwah back to *Abdullah b. ‘Amr to
ask him about the same hadith. ‘Urwah reported that ‘Abdullah b. ‘Amr
repeated the hadith once again exactly as he had reported before. Upon
which she said, ““I cannot but think him correct, as he has neither added
anything to it nor shortened it.”’36

C. Comparing orally transmitted ahadith with written versions. There
are many examples of the use of this method, but two will suffice.
Muhammad b. Muslim and al-Fadl b. ‘Abbad were learning hadith in the
presence of Aba Zur‘ah. Muhammad transmitted a hadith which was not
accepted by al-Fadl, and they argued together, then asked Abu Zur‘ah to
say who was right. Aba Zur*‘ah referred to a book to find the said hadith,
where it became clear that Muhammad b. Muslim was mistaken.3?

A hadith was transmitted by Sufyan through Ibn Mas‘ad, regarding the
raising of the hands while going into Ruku'. Yahya b. Adam said that he
checked the book of ‘Abdullah b. Idris, and could not find the sentence in

35 Muslim, Tamyiz (Riyadh 1395) pp. 136-138.
36 Mu, ‘Ilm. 14,
7 Ibn Abi Hatim, Introduction, p. 337.



question. Commenting on this, Bukhari commends the practice because
book is more accurate [Ahfaz] in the eyes of scholars.38

D. Comparing the hadith with related verses of the Qur’an: We find tha
this method was used by ‘Umar in rejecting the hadith of Fatima bint Qai
concerning maintenance money for divorced women.3? ‘A’isha also ap
plied the same method in several cases.

3. Rational Criticism. The two tests described above were applied tc
ascertain the validity of narrators or chains of narrators, but rationalit)
[‘Agl | was also given its proper place. According to al-Mu‘allami al
Yamani, it was applied at every stage — in learning hadith, in teaching
hadith, in judging narrators, and in evaluating the authenticity of
hadith 41

According to Ibn Abi Hatim al-Razi, the essential rational test is that
the hadith be worthy of the Prophet. He says:

The goodness of a dindris known when it is measured against another. Thus

if it differs in redness and purity. it will be known that it is counterfeit. A

diamond is evaluated by measuring it against another one. If it differs in

brilliance and hardness, it will be known to be glass. The authenticity of a

hadith is known by its coming from reliable narrators and the statement itself

must be worthy of being the statemnent of Prophethood.?

Ibn al-Qayyim adduced several general rules for recognizing a false
hadith without going into isnad criticism. Some of the features he consid-
ers indicative of false ahadith are:

1. Fanciful statements that the Prophet could not have made. For
example, a false hadith attributed to the Prophet was: *“Whoever
pronounces La ilaha ill Allah, God creates from this sentence a bird
with seventy thousand tongues . . ."”

2. Statements that can be shown to be false empirically.

3. Nonsensical kinds of attribution.

4. Contradiction of well-known sunan.

5. Statements claimed to have been made by the Prophet in the pre-
sence of many Companions, but which are reported by none of
them.

6. Statements that bear no resemblance to other statements of the
Prophet.

7. Phraseology that resembles that of sufis or medical practitioners.
Contradiction of the Qur’an.
Inadequacy of style.43

bl

3 Bukhari, Raf al-Yadain (Delhi, 1299), p. 9.

3 Mu. Taldgq., 46, versing the Qur'an, Talag, vol. i.

40 See A'zami, Introduction to Tamyiz, pp. 47-48.

41 See Muslim, Tamyiz, pp. 66-67.

42 See Muslim, Tamyiz, Introduction, pp. 68-69.

43 For details, see Muslim, Tamyiz, Introduction, pp. 69-70.
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These are only a few tests out of many that were applied by scholars to
evaluate ahddith on a rational basis. Supplemented by isnad criticism,*
these tests of rationality served to ensure that hadith literature was
transmitted in as pure a form as possible, with every effort made to
eliminate suspect material.

A Critique of Schacht’s View Regarding Ahadith

Schacht’s central contention is that the hadith literature was fabricated by
scholars in the second and third centuries who sought to justify their own
views by tracing origins back to the Prophet. His opinion is that “‘general-
ly speaking, the living tradition of the ancient schools of law, based to a
great extent on individual reasoning, came first, that in the second stage it
was put under the aegis of Companions, [and] that traditions from the
Prophet himself [were] put into circulation by traditionists towards the
middle of the second century A.H."%> He concludes: “We shall find that
the bulk of legal traditions from the Prophet known to Malik originated in
‘he generation preceding him, that is in the second quarter of the second
entury A.H., and we shall not meet any legal tradition from the Prophet
which can be considered authentic.”4 .

He further repeats the same conclusion in his Introduction to Islamic
Law, where he says: “The traditionists produced detailed statements or
traditions’ which claimed to pe the reports of ear- or eye-witnesses on the
words or acts of the Prophet, handed down orally by an uninterrupted
*hain [isnad] of trustworthy persons. Hardly any of these traditions, as far
1s matters or religious law are concerned, can be considered
wthentic. . .47

In short, Schacht appears to have believed that the entire body of
thadith literature is a confidence trick perpetrated by unscrupulous scho-
ars throughout the Muslim world.

Briefly, the classical viewpoint, as has been described earlier, is that
here exists an authentic corpus of information that has been traced back
o the Prophet. Spurious and questionable additions were made to this
ore in succeeding generations, but scholars made every attempt to verify
vhat was authentic and found the great majority of ahadith to be valid and
raceable back to the Prophet.

Given such a fundamental departure from the accepted view of Muslim
cholars, it is necessary to examine in the greatest detail the evidence
ichacht adduces to support his argument. Before doing so, it is important
o note that his thesis is based on the e silentio principle, which assumes
hat if one scholar at any given time was ignorant of a particular hadith or

See below, Chapter Eight.
Origins, p. 138.

Ibid. , p. 149 (italics mine).
Introduction, p. 34.
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failed to mention it or, rather, that if it was not mentioned by later
scholars that earlier scholars used that particular hadith, then the hadith
did not exist at that time. If the hadith is first found with incomplete isnad,
and, later, with complete isnad, then the isnad has been “improved,” in
other words. fabricated. In a reductio ad absurdum, this argument would
mean that if one writer in the Middle East failed to mention London as
one of the major cities in the world, then all other writers who mentioned
it later would be guilty of collusion in creating a fictional city. Even
allowing for the fact that Schacht did not have available to him many
important source books, he quotes from those that were available in a
way which sometimes appears to accept and reject authorities arbitrarily
and to ignore certain political and geographical realities.

Schacht devotes the whole of Chapter 2 of Part 11 of his Origins of
Muhammadan Jurisprudence. entitled “*The Growth of Legal Traditions
in the Literary Period. . . " to the defense of his thesis. Careful scrutiny
of his examples and repeated reference to the original source material,
however, reveals inconsistencies both within the theory itself and in the
use of source material, unwarranted assumptions and unscientific method
of research, mistakes of fact, ignorance of the political and geographical
realities of the time, and misinterpretation of the meaning of the texts
quoted, and misunderstanding of the method of quotation of early scho-
lars. In the following pages, these five assertions will be justified, making
reference to half of the nearly 50 examples Schacht uses to support his
case. Difficult as it may seem, it is necessary to go into this level of detail
to refute a false theory that threatens to divert the proper course of
Islamic scholarship.

Here is the list of the cases discussed by >chacht. When examining
them, I shall refer to them by number.

1. A difference of opinion between Aba Hanifah and Malik concern-
ing certain injuries and their compensation (not related on the
authority of the Prophet.)

2. An alleged letter of Hasan Basri to ‘Abdul Malik (not from the

Prophet).

Prostration after reciting certain verses of the Qur’an.

The position of a woman in congregational prayer.

Imprecation against enemies in the prayer.

The best‘time for morning prayers.

Regarding the sanctity of Mecca.

Regarding fasting.

. Tooth injury.

. Spoils belong to the killer.

. Those who join a people belong to it.

. Stealing by a slave from the booty.

. Running away of a slave to enemy territory (not from the

Prophet).
14. False testimony (not from the Prophet).
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15:
16.

17.
18.
19.
20.
21.
22.
23.
24.

25.

26.
21-
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.

Agricultural tithes.

About exchange (prohibition of sale of food grain before its pos-
session).

Tayammum (an act of ritual purification).

Zakat on orphans’ property.

The share of a boy who took part in war (age of maturity).
Ritual purity.

Certain transactions.

Prostrations in the Qur’an.

Sanctity of Mecca and the killing of snakes there.

Prohibition against destroying the property of the enemy in war
(tradition from Aba Bakr, not from the Prophet).

A person who has more than four wives when he becomes a
Muslim.

Taking a bath for Friday prayer.

The rate of exchange between gold and silver.

The cleaning of a pot that has been licked by a dog.

The sale of animals.

Ablution three times and once.

Eating lizards.

The black dog is a devil.

Triple divorce.

The witness of Jews against Christian and vice versa.

Saying ‘Amin out loud.

Reading something other than Fatiha in prayers.

Reciting certain Sirahs in Fajr Prayer.

The use of perfume before Hajj Ihram.

Wergeld for a Jew or Christian.

Wiping over one’s socks (ritual purification).

Covering one’s face during pilgrimage (not from the Prophet). .
The Prophet’s resting in Muhassab in pilgrimage. '
Making a vow to go to the Ka‘ba on foot.

Paying Zakat al-fitr before the end of Ramadan.

Hajamah?® in the case of a fasting man.

Cutting off the hand of one who denies what he has borrowed.
“I was given the Qur’an and ahadirh similar to it.”

Inconsistencies Both in Theory and in the Use of Source
Material

Schacht restricts himself to “legal traditions™ in the title of the chapter,
and states explicitly, after discussing 47 examples from different periods,
“So far we have discussed the growth of legal traditions from the Prophet

*4 Cupping — a method of drawing the blood to the surface of the body in the treatment of
certain diseases.
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only.”* In fact, examples 1, 2, 13, 14, and 24 out of 24 discussed do not
come from the Prophet, and the great majority of ahadith are not legal by
his definition, but ritual (examples 2-8, 15, 17, 18, 20, 22, and 23); the
only legal traditions related on the authority of the Prophet, in 24 cases
discussed below, are numbers 9-16, 19, and 21. In other words, only one
quarter of the material is relevant to the heading of the chapter.

In the classical Muslim view, since all facets of life are ruled by Islam,
no distinction can be drawn between ritual and legal ahadith. But as this
distinction is central to Schacht’s thesis, we may legitimately ask why he
has filled the chapter with nitual ahadith rather than restricting himself to
legal matters. At best, his definitions are applied inconsistently; a more
skeptical reading might be that the ritual ahadith were added to give
apparent weight to a shaky argument.

Unwarranted Assm?ptions and Unscientific
Research Methods

Schacht’s basic premise is that if a hadith was not referred to in a legal
discussion at one time and a later scholar utilized it in his legal argument,
then it must have been fabricated in the interim between the two scholars.
In his own words: “The best way of proving that a tradition did not exist at
a certain time is to show that it was not used as a legal argument in a
discussion which would have made reference to it imperative if it had
existed.”s0

In earlier chapters of the same books, Schacht argues: (1) that two
generations before Shafi‘i, reference to the ahadith of the Prophet were
the exception®!; and (2) that all the ancient schools of law offered strong
resistance to the ahadith of the Prophet_2 If we accept these statements
as true, it is clearly untenable to assert that a tradition could not have
existed if it was not used in a legal argument, since those resisting the
traditions would hardly have been likely to have used them. So Schacht’s
use of the e silentio argument is condemned by Schacht himself.

However, if we ignore this contradiction and examine Schacht’s argu-
ment on its own merits, the following points need to be proved:

a. That if a certain hadith was not mentioned by a certain scholar, it is
proof of that scholar’s ignorance of that hadith.

b. That all the works of the early scholars have been printed and
nothing is missing, so that we possess all that they compiled.

c. That one scholar’s ignorance of a particular hadith is sufficient
proof that the haditk did not exist.

d. That knowledge known to one scholar at a particular time must

49 Origins, p. 150 (italics mine).
59 Ibid. .p. 140.

31 Ibid., p. 3.

52 Ibid., p. 57.
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have been known to all his contemporaries in that branch of
knowledge.

e. That when a scholar writes on a subject, he uses all the evidence
available to him at that time.

Pure reason, not to mention knowledge of the practices of the time, is
sufficient to demonstrate the absurdity of these assumptions. The burden
of proof rests with Schacht, and he has failed to prove any one of these
points.

The absurdity of the assumption that anything not found in early works
but found in later sources must have been fabricated in the interim can be
demonstrated by turning the method upside down, that is, by testing
ahadith found in early works that are not found in later works.

Take, for example, Shaibani and Malik.53 Shaibani, as we know, was
younger than Malik and prepared an edition of Malik’s Muwarta’. A
comparison of the two works reveals many omissions in the latter work, as
the following list shows:

a. The section on timings of the prayers in Muw. (p. 3 ff) is contained
in all 30 ahadith; only three of these are mentioned in Muw. Shaib.
(p- 42 ff).

b. The disagreement between the Kifans and Medinese about the
time of the morning prayer is well known. The Medinese were in
favor of praying early, while it was still dark, while the Kiafans were
of the view that prayer should preferably be held when there was
some light. Muw. Shaib (p. 42) mentions this doctrine of the
Kufans, but makes no mention of a hadith from the Prophet that
supports 't, although one is mentioned in Muw. (p. 4 ff).

c. On the question of whether touching of the genital organs necessi-
tated fresh ablution, Muw. (p. 42 ff) has six ahadith, of which Muw.
Shaib. (p. 50) records only two. The omitted afhiadith include one
from the Prophet and another from Ibn ‘Umar.

d. On the question of ghus! owing to Janabah, Muw. (p. 44 ff) quotes
four ahadith, only one of which is found in Muw. Shaib. (p. 70 f).
The omitted ahadith include two ahadith from the Prophet.

e. The section “ghusl al-mar’ah idha ra’at fi al-manam” Muw. (p. 51
ff) contains two ahadith, while Muw. Shaib. (p. 79) contains only
one, omitting one recorded in Muw. (p. 51 ff) as a hadith from the
Prophet with the isnad: Malik — Hisham — his father — Zaynab bint
Abii Salmah — Umm Salmah — Umm Sulaym — the Prophet.

f. The entire section entitled “al-wudi’ min al-qublah” in Muw. (p.
43 ff), is not found in Muw. Shaib.

531 am indebted to Professo: Z. I. Ansari for this fundamentally important point and for
allowing these examples 1o be cited. See “The Early Developmeni of Figh in Kiifah™
(doctoral thesis, McGill University, 1966), pp. 237-241.
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The whole section entitled “al-tuhar fi al-ma’ ” (Muw. p. 22 ff) is
not found in Muw. Shaib.

The sections on “al-Bawl ga'iman” and “‘al-siwak™ (p. 64 ff) are
not found in Muw. Shaib.

The section “‘al-nida’ fi al-salah™ (Muw. p. 67 ff), if compared with
the corresponding section in Muw. Shaib. (p. 82 ff), shows that
several ahadith of Muw. (see numbers 1, 3, 5—7, and 9) are not
found in Muw. Shaib.

The section entitled ** Kafan al-mayyir” Muw. (p. 223 ff) contains
three ahadith, of which Muw. Shaib. (p. 162) quotes only one
(number 7 in Muw.), a hadith from *Abd Allah b. ‘Amr b. Al'As;
of the two omitted hadith, one reports the manner in which the
Prophet was wrapped in the coffin.

The section on zakat al-fitr in Muw. Shaib. (p. 176) does not
contain the hadith from Ibn ‘Umr found in Muw. (p. 283].

The ahadith contained in the sections of Muw. entitled “Man la
tajib ‘Alayh Zakat al-firr” (p. 285), “*Makilat zakat al-firr” (p. 284),
and “Man tajib ‘alayh zakat al-fitr'” (p. 283) are not found at all in
Muw. Shaib.

In the section on Isti'dhan al-bikr wa al-ayyim, three ahadith are
found in Muw. (p. 254 ff) while only one is found in Muw. Shaib (p.
239). Those missing include a hadith from the Prophet.

The section on Li‘an in Muw. Shaib. (p. 262) omits several ahadith
found in the corresponding section in Muw. (p. 566 ff).

The section on the prohibited forms of the“sale of dates in Muw.
Shaib. (p. 330 ff) contains only one of the three ahadith mentioned
in Muw. (p. 623 ff), even though all three go back to the Prophet.

These omissions alone should be sufficient to demonstrate that scholars
did not necessarily quote all the ahadith known to them — one of
Schacht’s basic assumptions. Nor is this particular comparison an isolated
example. The same point can be illustrated by comparing the works of
Abi Yasuf and Shaibani — particularly Athar A.Y. and Athar Shaib.

a.

b.
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Athar A.Y. 845, a hadith from Ibn Mas‘iid on Mudarabah, is not
found in Athar Shaib.

Athar A.Y. 830, a hadith from the Prophet regarding disagreement
on the price between the buyer and the seller, is not found in Athar
Shaib.

Athar A.Y. 666, a hadith from ‘Umar occurring in the section on
divorce and ‘iddah, is not found in Athar Shaib.

On the question nafagah and sukna, Athar, A.Y. embodies several
ahadith (592, 608, 726, and 728). These are not found in Athar
Shaib.

Athar A.Y. 704, 707, and 709, which are related to li'an, are not
found in Athar Shaib. )



f. Athar A.Y. 492,692, and 696, which deal with zihar, are not found

in Athar Shaib.

g. Athar A.Y. 857, a hadith from Salim on muzdra‘ah, is not found in
Athar Shaib.

h. Athar A.Y. 779 and 780, which refer to fara’id, are not found®in
Athar Shaib.

i. Athar A.Y. 399,401, 597, and 607, on miscellaneous subjects, are
not found in Athar Shaib.

There is no reason to suppose that Shaibani was ignorant of the ahadith
he omitted. In fact, reference to other published sources proves that he
did know some of the ahadith he omitted, but simply did not record them
in his own work. In Malik's Muwatta’>* we find reference to the letter of
‘Umar to his governor Abu Musa al-Ash‘ari, instructing him on the times
of daily prayer. Malik quoted three ahadith on this matter. Shaibani
omitted all three in his version of Muwatta's® but later refers to one of
them to support his doctrine in his polemical book against the
Medinese. ¢

A typical pattern among scholars seems to have been to quote more
ahadith in support of their doctrines than against them. But even then,
few scholars quote all the relevant evidence. In discussing the differences
of opinion on the best time for morning prayer, for example, Shaibani
says: “There are many different ahadith supporting both views but we
prefer Isfar.”” After this statement he gives only one hadith in favor of
dusk prayer, but quotes five ahadith in support of his own doctrine.?
Similarly, in a disagreement between Abua Yusuf and Aba Hanifah about
the share of a horse used on the battlefield, Abu Yusuf records two
ahadith in favor of his doctrine that it should be given double the share of
a warrior. He adds: “The ahadith and arhar in favor of giving a horse
double share and a man a single share are more numerous and more
authentic.”%8 In other words, he knows other ahadith that support his
point, but contents himself with quoting only two.

In another place Abu Yusuf says:

Foas s Al easd els Jpb ¥y 5,05 Cusb Y1 e lda 6l Ly
There are many ahadith concerning this. Had I not been afraid of making
this book too lengthy,- 1 would have mentioned very.many.

It would be tedious to enumerate all of Schacht’s examples whose
validity is challenged by the simple recognition that scholars did not feel
the need to cite all the ahadith available to them. His assumption that they

s Wagat, 6-8.
5 See Bab Wagut as-Salat, pp. 42-45.
36 Al-Hujjah ‘ald Ahl al-Madina, vol. 1,p. 7.
57.Hujja, vol. 1, p. 1; for further examples see Hujja, vol. 1, pp. 457-462.
58 Kharaj, p. 19.
% Auza'i, p. 38.
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did feel this need is the basis on which his theory rests — and the rock
against which it founders.

Mistakes of Fact

Many of the examples Schacht cites to demonstrate the fabrication of
ahadith can be invalidated by reference to other sources that give evi-
dence that contemporary or earlier scholars were aware of the ahadith in
question. For this we may refer to examples4,6.7,10, 17, 19, 23, and 24.

Ignorance of Political and Geographical Realities

Schacht asks us to believe that a massive confidence trick was perpetrated
by scholars throughout the Muslim world in the second century A.H. This
in itself may strain our credibility, given any belief in human rectitude and
honesty.

There is no way of proving to a cynic that scholars do not deliberately
falsify records, but we may suggest that the political and geographical
realities of the time militated against collusion on such a wide scale. Are
we really to believe that without the benefit of telephone, telegraph. or
modern methods of transportation, scholars were able to communicate so
well that the same ahadith grew up in such widely disparate areas?%

Misunderstanding of the
Quotation Methods of Early Scholars

Schacht’s methodological errors are compounded by basic misunder-
standings and misinterpretations of the methods of early scholars in their
writing and farwa. Let us scrutinize some of his examples to determine
how a careful scholar could have fallen into this error. In discussing these
cases, almost the same pattern set by Schacht will be followed and almost
always only the same sources will be used. (Had classical collections of
hadith been used, it would have been much easier to demonstrate the
errors). The cases will be referred to by number.

An Examination of Schacht’s Examples
ExAMPLE 1: COMPENSATION FOR INJURIES®!

Schacht seems to be using this as an example of the fabrication of !_;adﬂh
by the Iragians. The case in point is a difference of opinion between Abi
Hanifah and Malik about compensation for various injuries. In his discus-
sion, Schacht justifies his approach thus:

The evidence collected in the present chapter has been chosen with particu-

lar regard to this last point [that it is proof that a hadith did not exist at a given
time if it was not cited in a legal discussion that demanded reference to it),

® For a full discussion, see Chapter Eight, “Beginning and Development of the Isnad

System.”
&1 My title, deduced from Schacht’s arguments.
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and in a number of cases one or the other of the opponents himself states that
he has no evidence other than quoted by him, which does not include the
tradition in question. This kind of conclusion e silentio is furthermore made
safe by Tr. VIII, 11, where Shaibani says: *[This is so] unless the Medinese
can produce a tradition in support of their doctrine, but they have none. or
they would have produced it.”®?

Commenting on this statement, Schacht says: “We may safely assume
that the legal traditions with which we are concerned were quoted as
arguments by those whose doctrine they were intended to support. as
soon as they were put into circulation.”** Here is the original text:
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Abii Hanifa said: If any slave’s hand or leg were afflicted by an accident,
the compensation for it would be from his price [meaning the difference in
his price before and after the injury].

The Medinese says: In case of Midiha ®* injury the compensation would
be five percent of his value. They agreed with Abua Hanifa in four types
[cases] of injury, but in other cases they said that the compensation would be
as much as his value has been decreased. Shaibani objects, saying: How is it
legitimate for the Medinese to make arbitrary decisions? So in different
types of injury they picked up only four types of injury . . . People ought to
be just, and should not say things arbitrarily, saying Do as I say.” In cases
where the Medinese bring traditions to this regard showing different sorts of
compensation for different injuries, we will follow them. But they have no
tradition in this regard to make differentiation in compensation. Had they
some traditions we would have learned them from them. Therefore, if they
have nothing of this sort, they must be fair in treatment. Therefore, the right
decision would be what Aba Hanifa has decided.®

The first striking fact in the discussion is that there is neither a reference
to a hadith from the Prophet nor to any other authority. The discussion
soncerns the decision [farwa] of Abu Hanifa about compensation for
sertain kinds of injuries to slaves. The Medinese scholars agree with Aba
Hanifa in some cases and disagree in others. Al-Shaibani thinks the

6 Origins, p. 140.

63 Jbid., pp. 140-141.

& Umm, vol. vii, p. 288.

& **A wound in which the head or face is broken that shows the whiteness of the bone.” -
E.W. Lane, Arabic English Lexicon (Edinburgh, 1867), p. 2947.

% Umm. vol. vii, p. 288.
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Medinese attitude illogical and asks them the reason for their discrimina-
tion in certain matters. He wants to know why they agree with Abu
Hanifah’s decision only halfway and if they have any Athdr to this effect.
If they had. the Iragians would follow them in their discrimination.

In the whole discussion there is no reference to any hadith, nor was any
higher authority quoted; yet Schacht was able to discover a forged hadith
from the Prophet in it.

EXAMPLE 2: THE ALLEGED LETTER OF HASAN BASRI
Under the heading “Traditions Later Than Hasan Basri,” Schacht says:

Although the dogmatic treatise ascribed to Hasan Basri is not concerned
with matters of law, it is appropriate to begin with it, because it shows that
even dogmatic traditions which are, generally speaking, earlier than legal
ones, hardly existed at the time of its composition towards the end of the first
or in the very early years of the second century A.H. There is no trace of
tiadizions from the Prophet, and the author states explicitly: Every opinion
which is not based on the Koran, is erroneous.t’

To understand the treatise we have to look at its background. Accord-
ing to its writer, ‘Abdul Malik asked Hasan Basri about his doctrine of
free will, whether he had learned it from the Companions of the Prophet,
whether it was his personal opinion, or whether there was any argument
in its favor from the Qur’an, for he had not heard anyone speak on the
subject before Hasan. He explicitly says:
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This opinion which you hold, is it based on something that has been related
on the authority of any one of the Companions of the Prophet or is it your
opinion which you think [right] or is it something which could be verified by
the Qur'an? Because we did not hear this opinion. neither in arguments nor
simply in the [personal] statements of anyone before you.

In his reply, Hasan reports that the early scholars, who followed the
sunna of the Prophet and were capable of true understanding of the
Qur’an, did not believe in predestination. They spoke neither in its favor
nor against it. When pe=ople later began to discuss the subject and to
wrongly interpret the Qur’an, he spoke on the subject to clear the issue.
He says:

CA S oy L S e el o ST L L

We initiated argumentation in this matter only insofar as the people initiated

the custom of denying it . . . and altered [the meaning of] the book of Allah.

Once again, the treatise repeats the same accusation. It reads:

S7 Origins. p. 141.
124



Loyl g 40 h_;'l:S W}ll J_u[ L f}i'“ call>- aal,
O Commander of the Believers, these people have gone against the Qur’an
and altered its [meaning|.

We know that there are verses in the Qur’an which have been used to
support the doctrine of predestination and other verses which have been
used to support the doctrine of free will. The treatise explains some of the
verses quoted in support of predestination, showing that it was not the
right interpretation. After discussing the interpretation of a few verses in
this regard, Hasan says:
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And all verses in the Our'an similar to this are construed by the ignorant as

forbidding them [from free actions] by virtue of His Decree and His prede-
termination.

As Schacht did not find in this treatise any tradition quoted on the
authority of the Prophet on the matter of creeds, he concludes that any
tradition recorded anywhere on the subject of creed must be later than
the compilation of the treatise, which “*cannot be,” according to Schacht,
“later than the very early years of the second century.”8

Before accepting this conclusion, there are some serious questions that
ought to be resolved. First, Schacht himself doubts the attribution of the
work to Hasan®: therefore, it is highly questionable to put it under the
aegis of Hasan. Secondly, Schacht did not provide any basis for his
assumption that the treatise cannot be dated later than the early second
century A.H. There is, however, positive reason to believe that this
treatise did not belong to Hasan or any author of early centuries of Islam,
because Hasan Basri was a traditionist. In his period, anything which was
written must have been transmitted through the isnad system. Furth-
ermore, any treatise which was written by the scholars of that time must
have a reading certificate in the beginning of the book, at the end of the
book, and even in the margins here and there. This was the procedure
followed for many centuries.”® But the printed text of the treatise does not
contain any isnad at the beginning or anywhere else. On these grounds,
anyone who is acquainted with the style of the period finds it difficult to
attribute it to Hasan Basri or to date its origin early in the second century.

But let us assume that it is the work of Hasan Basri. Earlier, I have
explained the background of the treatise based on its own contents.”! Its
main theme is to prove the error of those scholars who based their
doctrine of predestination on the certain verses of the Qur’an, and to
explain the correct method of interpretation of those verses. Schacht
notices that “the author states explicitly: ‘Every opinion which is not

8 Ibid., p. 7A.
9 Idem.
70 See my Hadith Methodology and Literature (Indianapolis, 1977), p. 22.
71 See above, pp. 221-223.
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based on the Koran is erroneous.” 72 However. this comment does not
appear to be in its proper context. The author was not writing the treatise
to explain the sources of creeds, because the opponent of the author had
already quoted so many verses from the Qur’an in the favor of the
doctrine, a fact which was recorded by the author of the treatise himself.
Therefore, the main issue, in the view of the author, is the correct method
for the interpretation of the Qur’an, not the source of the creed. There-
fore, the author does not quote any tradition in this regard. However, the
enquiry of ‘Abdul Malik to Hasan Basri as to whether or not he had
learned this doctrine from the Companions of the Prophet and Hasan's
reply that the Companions did not speak on the subject for or against i1,
are indication of the importance of the traditions of the Prophet.

EXAMPLE 3: THE MAKING OF PROSTRATIONS AFTER RECITING
SURATSADINTHE QUR'AN

Schacht says, under ~“Traditions Originating Between ‘Ibrahim Nakha'i
[d. 95 A.H.] and Hammad' [d. 120 A.H.]™":

Athar A.Y. 206: Abu Hanifa - Hammad — Ibrahim — Ibn Mas'ad did not
follow a certain practice. Athar Shaib. 37: Aba Hanifa - Hammad - Ibrahim
did not follow it: the same is related from Ibn Masad. But there is a tradition
from the Prophet to the contrary. Athar A.Y. 207: Abii Hanifa - Hammad -
*Abdalkarim — with an isndd going back to the Prophet, that he did follow it.
Athar Shaib. 37: Shaibani - ‘Umar b. Dharr Hamdani — his father — Sa‘id b.
Jubair — Ibn *Abbas — Prophet: a tradition in favour of the practice, polemi-
cally directed against the other opinion. The same tradition with another
Iraqian isnad occursin Tr. 11,19 (1).

It will be shown that the name of Ibrahim Nakha'i is often a label for the
ancient Iragian doctrine. This and the then recently produced tradition from
the Prophet to the contrary were transmitted by Hammad to Aba Hanifa.
and the tradition from the Prophet soon acquired better isndds.™

Schacht’s argument may be summarized as follows: It is quoted by Aba
Yusuf, through Abi Hanifa, Hammad, and Nakha'i, that Ibn Mas'ud did
not prostrate himself after reciting Sirar Sad; the same is ascribed to
Nakha‘i, as quoted by Shaibani.

However, Schacht mentions three other traditions which show the
practice of the Prophet was contrary to the practice of Ibn Mas*ad. These
chains are:

1. Abu Hanifa —- Hammad - ‘Abd al-Karim — the Prophet.”

2. Ibn ‘Uyaynah — Ayyub — ‘Ikrimah — Ibn ‘Abbas — the Prophet.?

3. ‘Amr ~ His father — Ibn Jubair — Ibn ‘Abbas — the Prophet.”®

72 Origins, p. 141.
7 Ibid., p. 141.

74 AY.,207.

75 Umm. vol. vii, p. 174.
76 Shaibani, Athar, p. 111.
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Schacht asks us to believe that these ahadith were fabricated between the
period of Nakha‘t and Hammad. It should be pointed out here that there
are other traditions on the subject, recorded either by the same author-
ities Schacht quoted or by authorities older than Shafi‘i [150 - 204 A H.]
and Shaibani [135 — 189 A.H.] such as ‘A. Razzaq [127 - 207 A.H.].
Additional traditions from the Prophet in this regard include:

Abu Yusuf - Aba Hanifa - Hammad - *Abdul Karim - the Prophet.”’

Shaibani — ‘Umar — Abih — Ibn Jubair [d. 93] — Ibn ‘Abbas [d. 68] - the
Prophet. 78

‘A. Razzaq - 'Umar - Ibn Jubair - Ibn ‘Abbas — the Prophet.”

‘A. Razzaq — Ma'mar - Ayyub - ‘Ikrima [d. 107] - Ibn ‘Abbis — the
Prophet.80

Shaibani — Ibn ‘Uyayna — Ayyab — ‘lkrima — Ibn ‘Abbas — the
Prophet.8!

Shafi‘i—Ibn ‘Uyayna — Ayyub - ‘lkrima — Ibn ‘Abbas — the Prophet.®?

Humaidi — Ibn ‘Uyayna — Ayyib - ‘Ikrima — Ibn ‘Abbas - the
Prophet .83

Shaibéni — Mis‘ar - ‘Amr — Mujahid [d. 105] — Ibn *Abbas — the
Prophet.84

Shaibani-Sallam - Laith-Ata’ [d. 117] - Ibn ‘Abbas - the Prophet. 5

Ibn Wahb — Hafs - Zaid - *Ata’ - Ibn ‘Abbas — the Prophet.86

Ibn Wahb - Hisham - Zaid - ‘Ata’ — Ibn Abbas — the Prophet.#7

Shaibani — Thauri — Suddi — Aba Malik — the Prophet.58

‘A. Razzaq— Thauri - Suddi — Aba Malik — the Prophet.3?

Ibn Wahb — ‘Amr - Sa‘id - ‘Ayad [b. 100] - Aba Sa‘id Khudri [d. 74] -
the Prophet.®

‘A. Razzaq - Ibn ‘Uyayna — ‘Asim — Bakr [d. 106] — the Prophet.®!

Further traditions regarding the subject are related on the authority of
other than the Prophet:

7 AY., 207.
78 Shaibzni, Athar, p. 111, Hujja, 1, 109.
7 Musannaf, vol. iii, p. 337.
8 Musannaf, vol. iii, p. 337.
8 Hujja, 1, }09.
8 Umm, VII, 174.
8 Humaidi, Musnad (Karachi, 1963), Hadith, 477.
8 Hujja, 1, 110.
85 Hujja, 1,111-113.
8 Ibn Wahb, Jami* (Cairo, 1939), 43b.
87 [bn Wahb, Jami~, 43b.
88 Hujja, I, 110.
® Musannaf, vol. iii, p. 337.
% [bn Wahb, Jami*, 43a.
9 Musannaf, vol. iii, p. 337.
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‘A. Razzaq - Ibn ‘Uyayna — ‘Ubaidullah [40 — 126] - Iba *‘Abbas.2
‘A. Razzaq— M‘amar — Aba Jamara [d. 128] — Ibn *Abbas.?3

‘A. Razzaq-b. Juraij b. Khalid - Ibn Jubair [d. 93] - Ibn *Abbas.%*
‘A. Razzaq— Ma'mar — Zuhri— 82’ib — ‘Uthman_%

Shaibani - Ya‘qib — Husain — Mujahid [d. 105] - Ibn ‘Abbas. %

*A. Razzaq - b. Juraij — Sulaiman — Mujahid - Ibn *Abbas.%7

‘A. Razzaq - Ibn 'Uyayna - ‘Abdah — Ibn ‘Umar.%

‘A. Razzaq - b. Juraij - Sulaiman — Mujahid - Ibn *Abbas - *Umar.*
Shaibani — Mis‘ar — *Amr — Mujahid - Ibn *Abbas.1®

Shaibani - Ibn *Uyayana - *Abdah - Ibn *Umar.'?

We may summarize the above by saying that against the act of Ibn Mas'ud
and Nakha'i, the practice of the Prophet has been reported through
several Companions. The practice of Ibn *Abbas, Ibn ‘Umar, *Uthman,
and "Umar has been similarly reported.

As these ahadith are contrary to the view of Ibn Mas'ad and Nakha'i
Schacht argues that they must have been fabricated between Nakha'i and
Hammad. Again. Schacht fails to prove the following points: First, that
every scholar has a complete knowledge of his subject and cannot be
ignorant of anything in his field; and second, that one scholar’s ignorance
of a particular hadith invalidates the positive knowledge of other scho-
lars. Moreover, it seems that Schacht did not keep in mind what he had
written earlier in his book and thus contradicted himself. This can be seen
by referring to his opinion about Ibn Mas*ud and whether or not it can be
reconciled with his conclusion in this particular hadith.

There is an additional issue to be covered here. As part of his discussion
of this example, Schacht says, “The name of Ibn Mas'ad is usually an
indication of the prevailing doctrine of the school of Kufa . . .12 and
later, “Ibn Sa‘d (vi. 232) identified Hammad’s own doctrine with what
Hammad put under the aegis of Ibrahim . . .”'93 In this case, however,
the hadith runs counter to the prevailing doctrine of the Kifians!® school
and their sponsors, Ibn Mas'ad and Nakha'l. Are we expected to believe
that second-century Iraqi scholars fabricated a hadith simply for the
purpose of rejecting it? Surely, they would be more likely to attribute to

92 [bid., vol. iii, p. 337.
93 [bid., 335-336.

%4 Ibid., 335.

95 Ibid., 337.

% Hujja, vol. i, p. 111.
97 Mugannaf, vol. iii, p. 336.
% [bid., 338.

* Ibid., 336.

1% Hujja, vol. i, p. 110.
101 Jbid., p. 111.

192 Origins, p. 232.

103 Jbid., pp. 238-239.
1% Hujja, vol. i, p. 109.
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their sponsor statements supporting their doctrine. If they were as un-
scrupulous in exnloiting the names of earlier scholars as Schacht would
have us believe, would they not have suppressed evidence that ran
counter to their doctrine and fabricated evidence in support of the
doctrine? Moreover, how were these Iragians able to persuade their
- _ponents, that is, traditionists from Mecca, Medina, and Egypt, as well
as the followers of the Medinese and Egyptian schools of law to fabricate
evidence for the benefit of Iragians? Far from proving Schacht’s point,
the existence of opposing ahadith serves to illustrate the scholars’ good
faith in recording the material they learned. Thus the positive knowledge
of many cannot be invalidated by the misinformation of a single man.

EXAMPLE 4: POSITIONS IN CONGREGATIONAL PRAYER

In discussing the hadith concerning the arrangement of people standing
behind the Imam for prayers under the heading ““Traditions Originating
Between Ibrahim Nakha't" and Abu Hanifah,” Schacht comments that
the hadith was “‘unknown to Ibrahim (Athar Shaib. 22), known to Abu
Hanifah without isnad (Athar A.Y. 251), and appears with a full isnad in
Muw. i. 275; Muw. Shaib, 122; Tr. II. 19 (g) and in the classical
collection.”1%5 From this he concludes that: (a) the hadith was fabricated
between the time of Ibrahim Nakha‘i and Abu Hanifah; (b) it was known
to Aba Hanifa without isnad; and (c) it appeared with full isnad in Muw.

It is interesting to note Schacht’s use of the words “known™ and
“unknown.” Ibrahim Nakha‘1 did not say explicitly that he did not know
this hadith. All that can be said i1s that Aba Yusuf or Shaibani did not
record this hadith through Nakha'i in Al-Athar, and we have already
established that Aba Yusuf or Shaibani, like other scholars, did not
usually quote all the evidence available to them.!% Contrary to Schacht’s
claim, we find Nakha‘i reporting the practice of Ibn Mas‘ad and ‘Umar,
and preferring the practice of ‘Umar, which corresponds to the said
hadith.'*7 Thus he differed from the opinion of Ibn Mas‘ad, who is,
however, in the view of Schacht, the aegis under which the Iragian school
developed. This deviation of Nakha'l implies that he might have known
the practice of the Prophet as reported in this hadith.

Even if Nakha'i did not know the hadith, this is hardly sufficient proof
that it did not exist. It would be safer to believe that all the ahadith were
not known to every individual scholar. In fact, this same hadith was
known to scholars earlier than Nakha‘i — notably Anas b. Malik (d. 93
AH.),Jabir b. Zaid (d. 93 A.H.),!%8 and Ishaq. It would be comforting to
believe that Schacht’s oversight in this regard was due to his inability to

105 Origins, p. 141.
106 See the discussion in this chapter under the heading “Unwarranted Assumptions and
“Unscientific Research Methods.™
197 Shaibani, Athar, p. 70, hadith 93.
108 See Rabi', Musnad (Damascus, 1388), p. 54.
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obtain source matenal. But evidence that these scholars knew the hadith
is found in the same sources that Schacht cites to prove Nakha'i's
ignorance.!® This point proves the illogicality of assuming that the
ignorance of one scholar “proves™ the nonexistence of the hadith in
question. There is no proof in this case that Ibrahim Nakha'i was ignorant
of the hadith, and Schacht himself seems not to accept the positive
knowledge of other scholars as proof of its existence.

This example also serves to illustrate Schacht’s arbitrary application of
his thesis. Typically, when he finds a hadith in an early collection with
incomplete isnad and the same hadith with complete isnad in a later
collection, he concludes that there was an “improvement,” i.c., fabrica-
tion of the isnad. In other words, he starts from the earlier available
records and bases his discussion on them. In this example, however. it is
the earlier source, the Muwatta’ of Malik, that contains the full isnad; the
later source, "Arthar A.Y. 251. gives no isnad. Rigorous application of
Schucht’s theory at this point would tend to prove rather than disprove
the validity of hadith and isnad system. Schacht chooses to ignore the
discrepancy.

EXAMPLE 5: IMPRECATION AGAINST ENEMIES

Schacht places this case under *“Traditions Originating Between Ibrahim
Nakha'i and Aba Hanifa.”'''Y Earlier, he says: Ibrahim is aware that the
imprecation against political enemies during the ritual prayer is an in-
novation introduced only under ‘Ali and Mu‘awiyah some considerable
time after the Prophet. He confirms this by pointing out the absence of
any information on the matter from the Prophet, Abua Bakr, and ‘Umar.
It follows that the tradition, which claims the Prophet’s example for this
addition to the ritual and which Shafi‘i of course accepts, must be later
than Ibrahim.!"! Here are the quotations:

Sl phoy ade alll oo 1 e ool ol e sl e 2 Gl e - Y84
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% See Muw. Safar, 31.

0 Origins, p. 141.

"1 jbid, p. 60.

Y12 Aba Yasuf, Athdr (Cairo, 1355), Hadith numbers 349, cited hereafteras A. Y.
03 4. 350,
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349. Abua Hanifa - Hammad — Ibrahim. The Prophet did not imprecate
in dawn prayers except for one month; when he was fighting some
polytheist tribes, he imprecated against them. He was seen impre-
cating neither before nor after that.
350. Aba Hanifa — Hammad — Ibrahim - ‘Algama — Abdullah. The
Prophet, as above [mentioned].
351. Aba Hanifa — Hammad — Ibrahim. Aba Bakr never imprecated
during his whole life.
352. Abu Hanifa — Hammad - Ibrahim. ‘Ali imprecated against
Mu‘awiya when he was fighting, so the Kifans took it from him, and
Mu‘awiya imprecated against ‘Ali, and the Syrians took it from him.

In this text, Nakha'T narrates two ahadith, one with complete isnad and
another with imperfect mursal isnad, describing the practice of the
Prophet. It is difficult to see how Schacht deduces from this that the
imprecation against enemies is an innovation introduced some consider-
able time after the Prophet unless he complete disregarded the text or
misunderstood it.

EXAMPLE 6: TIME OF MORNING PRAYER

Schacht: (“Traditions Originating Between Ibrahim Nakhai and
Malik™):

Athar A.Y. 98: Ibrahim says: “There is nothing with regard to prayer on
which the Companions of the Prophet agreed so fully as saying the morning
prayer in full daylight.” This seems to be an authentic statement of Ibrahim.
Later than this and in favour of saying it in early dawn are traditions from
*Ali and Ibn Mas‘iid (ibid.) and from the Prophet (first in Muw. i. 19).116

Malik reported the practice of the Prophet, and Abu Yusuf is silent on
the matter. Malik quoted a letter of Caliph ‘Umar to his army comman-
ders concerning prayer times. The letter was reported by Safiya, wife of
Ibn ‘Umar, 7 and quoted by Nafi‘ (d. 117 A.H.) in his book, 118 as well as

DA Y. 351

ns AY., 352,

116 Origins, p. 142.

117 See Ibn Hajar, Tahdhib ai-Tahdhib (Hydrabad, 1325). vol. 12, pp. 430-431. Cited
hereafter as Tahd.

118 See Al-A'zami. Studies in Early Hadith Literature (Beirut 1968), p. 117 Arabic section.
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reported by Malik b. Aba ‘Amir (d. 74 A.H.)""%and ‘Urwa [d. 95 A.H.].120
Furthermore. this letter was accepted as authentic by Shaibani, who
utilized part of it to support his doctrine.!'?! Thus, scholars earlier than
Nakha'i [d. 96 A.H.] and sources much earlier than Athar Aba Yusuf
contain information contrary to the report of Nakha'i. The most one can
sayis that Nakha'i reported what he knew to the best of his knowledge but
was mistaken, as has been shown.

Thus early positive information cannot be invalidated by the silence of
later scholars or negative information from them. But for the purpose of
proving ““fabrication of hadith,” Schacht chose to believe that the state-
ment made by Ibrahim Nakha'i is authentic. even against the evidence of
Muwatita’ and other sources. He knew that most scholars were of the
opinion that Nakha‘i had no direct contact with any of the Companions!22
and thus had no firsthand information. Schacht himself rejects statements
of Nakha'i elsewhere although documented through the same channels of
isnad as this statement which he accepts.!?* He impugns the isnad as
spurious in that discussion yet chooses to accept it here. One may ask on
what grounds Schacht accepts Nakha't's statement in this case as an
authentic one.

Furthermore, there is no tradition from Ibn Mas‘ad in favor of saying
the fajr prayer in early dawn. Thus the impression which Schacht wanted
to create, that this hadith of Ibn Masu‘ud was fabricated later, is unfound-
ed and falsely ascribed.

EXAMPLE 7: REGARDING THE SANCTITY OF MECCA

According to Schacht “Tradition Originating Between ‘Ata’ and Sha-
B

Tr. 1, 181: Abu Yusuf refers to and follows the opinion of *Ata’, which he
heard personally from Hajjaj b. Artat. Itis likely that this opinion goes back
not even to "Ata’ himself but only to Hajjaj. But in Shafi'’’s time it was
expressed in a tradition from the Prophet. 124

In the Qur'an. the salilctity of Mecca has a unique position.'?> The Qur’an
recorded the order to fight in the cause of Allah, but prohibited it in the

19 Tahd.. X, 19.

120 For detail see Muw. Wagiit, 6-8.

12 Hujja. 1.7.

122 See Tahd. vol. 1, pp. 177-179.

133 Schacht says. “Athar A.Y. is a largely coextensive collection of Ibrahim’s alleged
opinions and traditions, made by Aba Yusuf™ (Origins, p. 86. italics mine). However. in
the first 50 ahadith recorded by Abu Yisuf in his book Athar, the following have been
recorded through the isnad Abii Hanifa - Hammad - Ibrahim: 6, 7, 9-13, 15, 19-23,
25-29,33-34, 36-39_ 42, 44, 46, and 48 - that is, 29 out of 50. See also Hadith Barira in
A.Y. 141 by the same isnad , which Schacht has stigmatized as spurious (Origins, p. 174).

124 Origins. p. 142.

12% See Qur'an. 2: 125, 3: 97, and 5: 97.

132



sanctuary of Mecca unless it was begun by polytheists.'26 In view of the
unique status of Mecca, there was a difference of opinion among scholars
about grazing animals on the grass of Mecca and cutting down its trees.
Abu Yusuf reported their views as follows:

Abu Hanifa disliked grazing or cutting down of trees in Mecca.

Ibn Abu Laila allowed both grazing and cutting.

Hajjaj b. Artat (d. 145 A H.) reported the opinion of ‘Ata: he allowed
grazing but not cutting down of trees.127

Schacht finds it likely that this opinion goes back “not even to ‘Ata’
himself but only to Hajjaj.”!?8 He further says in this case that Hajjaj
“must be suspected of putting into circulation recently forged
traditions. ™29

Schacht, however, fails to justify his conclusion that this opinion could
not be ascribed even to *Ata’. Pilgrims were coming to Mecca for the
Hajj, even in the pre-Islamic era. They had to sacrifice animals, which
had to be fed. Both pilgrims and scholars faced this practical problem in
the very early days of Islam. There does not seem, therefore, to be any
situational or historical reason to reject the argument that the problem
was discussed in the earliest Islamic days.

Schacht’s claim that this opinion was only expressed in a fabricated
tradition from the Prophet in Shafi‘T’s time may be refuted by referring to
the Sira of Ibn Ishaq (d. 151 A.H.)'3 at the birth of Shafi‘i (150 — 204
A.H.), the Ibadi scholar Rabi* bin Habib [d. 160 A H.],!3! and Wagqidi (d.
207 A.H.), a contemporary of Shafi‘i.'3 The same hadith has also been
recorded by Shiite scholars.133

EXAMPLE 8: REGARDING FASTING

According to Schacht, this hadith was not known to Ibn Abi Laila [d. 148]
but known to Aba Hanifa (d. 150 A.H.) with imperfect mursal isnad and
with the suspected transmitter ‘Ata’ Khurasani in the isnad, and known
with uninterrupted isnad at the time of Malik. Schacht therefore assumes
that it was invented between Ibn Abi Laila and Abu Hanifa and that the
isnad was “improved” during Malik’s time.

In fact, Malik records the hadith from two chains:'3* Zuhri —- Humaid -
Abi Hurairah — the Prophet; and ‘Ata’ Khurasani — Ibn al-Musayyab —

126 Qur'an, 2: 191 - 192.

127 |bn Abi Laila, p. 138.

128 Origins, p. 142.

129 Jpid. , p. 250.

130 Sirg (Cairo, 1375) vol. 3, pp. 415-416.

131 Rabi', Musnad, p. 105.

132 Wigqidi, Magazi (London, 1966) p. 835-836.
133 A 1. Ya‘qubi, Tarikh al-Ya'qabi, vol. 2, p. 59.
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the Prophet.!35 AbG Yusuf reports its isndd as Aba Hanifa-‘Ata’ b. Abi
Rabah - Ibn al-Musayyab — the Prophet.!*¢ Thus, Malik reported this
hadith on the authority of Zuhri (d. 124 A H.) and *Ata’ Khurasani (d. 136
A.H.), and Aba Hanifa narrated it on the authority of Ata’b. Aba Rabah
(d. 114 AH.).

If we suppose that these chains are genuine, it would imply that this
hadith was known to Ibn al-Musayyab (d. 93 A H.), Humaid (d. 95 A.H.).
and Abd Hurairah (d. 59 A H.), who, of course, were much older than Ibn
Abi Laila (d. 148 A.H.). But if Schacht suspected that the isnad was
“improved.” then at least he had to accept the statement of Malik and
Abu Hanifah. ascribing the knowledge of this hadith to *Ata’ and Zuhri.
The only reasonable assumption would appear to be that Ibn Abi Laila
was not aware of this hadith, while his contemporaries and earlier scho-
lars knew it.

One more point needs to be made about this ex»mple. According to
Schacht. early lawyers offered strong resistance to accepting ahadith from
the Prophet.!?7 In this example, as well as in almost all the other examples
of this chapter, it is implied that Ibn Abi Laila or other lawyers would
have followed the hadith if they had known it. Since Ibn Abi Laila was a
lawyer and judge, we would expect him — according to Schacht - to have
resisted the hadith, and yet — according to Schacht — he would have
followed it had he known it.

Other mistakes of fact can be found in the same example. Schacht
brands Khurasani as a suspect transmitter, when in fact he is well
authenticated.'*® He is also mistaken in saying that Aba Hanifah trans-
mitted through Khurasani.'?® He is further mistaken in saying that Abu
Hanifah knew this hadith with imperfect isnad and that it was known with
uninterrupted isndd at the time of Malik. Malik recorded it with the same
imperfect isnad as used by Aba Hanifa, as quoted above.

Although it may be argued that these are only minor errors with little
impact on the overall thesis, they do serve as examples of a lack of
rigorous analysis that makes one immediately skeptical of the validity ~f

" other, more important arguments. The problem of isnad and its interrup-
tion will be discussed in detail later. !0

EXAMPLE 9: COMPENSATION FOR TEETH

According to Schacht, Ibn Abi Laila is ignorant of a hadith from the
Prophet that appears in Aba Hanifa (or Aba Yasuf), Shafi‘i, and the

134 Origins, p. 142.
135 Muwata', Saum, 9.

136 A.Y. 795.

137 See Origins. p. 57.

138 See Tahd. vii, 212 -215.

139 See Origins, p. 142.

140 Chapter Eight discusses the isnad system in detail.
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classical collections. Schacht assumes that this means the hadith was
invented between Ibn Abi Laila and Aba Hanifa.!%!

His contention may again be refuted by reference to earlier sources,
one of whom, ‘Ata’. was some 50 years older than Ibn Abi Laila. The
hadith was recorded by Ibn Juraij (80— 150 A_H.) on the authority of “Ata’
b. Abu Rabah (27 - 114 A H.) from Ya‘la b. Umayyah - his father — the
Prophet.'#2 It was also recorded by Thauri (97 - 161 A.H.) from Humaid
(d. 130 A .H.) — Mujahid - the servant of Ya‘la b. Umayyah — the Prophet,
almost with the same wording as reported by Abu Hanifa.’** Thus the
hadith was known to Thauri, Aba Hanifah, Humaid, "Ata’ and many
others in the lifetime of Ibn Abi Laila. Some of them were older than Ibn
Abi Laila by 50 years.

ExAMPLE 10: SpoiLs BELONG TO THE ONE WHoO KirLirs His
OPPONENT

In “Tradition Originating Between Auza‘i and Malik,"'** Schacht im-
plies that:

1. The legal maxim which Auza'i in paragraph 13 takes as a proof of
“valid sunna going back to the Prophet™ does not say that this is
related on the authority of the Prophet.

2. Abua Yuosuf does not know it to be a hadith from the Prophet,
otherwise he would have mentioned it.

3. The first time it appeared was in the Muwatta’ of Mahk.

4. In later sources some additional authorities were mentioned.'*?

He further comments: ““Whereas this calls for caution in the use of the
argument e silentio, it also shows that the tradition was not widely known
in the time of Malik. 46 This statement of Schacht contains mistakes of
fact as well as misunderstandings of the text.
1. The saying of Auza'‘iis:
Cal bade 15 e oy ade dlt Jo Al J g e £ s
The sunna which has been executed by the Prophet ‘s that whoever kills [in
the battlefield] an infidel. his spoils belong to the killer. . .
It means this practice was established by the Prophet. Auza'i did not relate
it with the isnad. This was the method of early lawyers, as will be seen in the
next chapter. Furthermore, it is not an original writing by Auza‘i, but most
likely an abridgement by Aba Yasuf. We do not kngw whether or not Auza'i
related it with isnad. Itis simply a quotation or reference.

141 Origins. p. 142,
142 Musanraf, X, 354-355.
143 Ibid. , IX, 355.
144 Origins, p. 142, referring tc thid. . p. 70.
145 See Origins, pp. 70~ 71
146 Ibid. . p. 142.
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2. We cannot say whether Abu Yusuf knew it or not. The most one can
say is that the few books of Aba Yusuf which are extant do not mention it.
Abu Yuasuf most probably did know it. His objection was not about the
authenticity of the hadith but about the method of applying it. Moreover,
the hadith was recorded by Ibn Ishaq,'4” whose work was well known to
Abu Yuasuf who quoted from it time after time. 48
3. Schacht’s claim that it appeared for the first time in the Muwatta’ of
Malik is wrong. It was recorded by Ibn Ishaq (80 — 115 A.H.), who was
earlier than Malik (91 - 179 A.H.), and recorded by Auza‘i (88— 158 A.H.)
who was also older than Malik. Moreover, Schacht cannot give us a list of
works that were compiled earlier than Muwatta’ and still exist in their
original form. When Schacht says that it appeared for the first time in
Muwarta’, he implies that he has consulted a number of books prior to
Malik and all lacked this particular hadith. But he does not give refer-
ences.

Schacht’s comment that his argument e silentio needs to be used with
caution is. of course. applicable not only here but in all the other exam-
ples we have dealt with above and those to follow.

EXAMPLE 11: WHOEVER JOINS A PEOPLE BELONGS TO IT
Schacht claims that this lawyers’ maxim originates between Auza‘i and
Ibn Sa‘d.'*? He refers to the statement of Auza‘i:
“Whoever joins a people belongs to 11”7 and in a footnote he states that “it
appears as a tradition from the Prophet only in a somewhat different form
from Ibn Sa‘d onwards.™

What he does not seem to have taken into consideration is that many
lawyers used the wordings of a hadith in their writings without explicitly
ascribing them to the Prophet. For example, in a difference of opinion
about zakar on vegetables Shaibani says:

B Sl ir fy o L. Bae padl Gl U U
*“In our opinmion there 1s no zakat on a vegetable till it reaches five wasag.”
He did not record any hadith of the Prophet. But Malik, who was 4('years

older than Shaibani and happened to be Shaibani’s teacher, recorded the
hadith of the Prophet in almost identical words:

150 4 Bds Gyl i O30 |3 =

“There is no zakat on less than five wasags."”

147 Ibn Hisham, Sira 1. vol. 3. p. 448.

13% See Auza'l, pp. 7, 32-33, 38, 43. 48, 85, 90, etc.
1% Origins. p. 142, referring to ibid. . 180, n.1.

150 Shaibani, Athar, p. 143.

15! Muw. zakar. 1-2.
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The same hadith is also recorded by Shaibani.'5?

This indicates that the hadith is genuine and that Shaibani considered it
authentic and well established enough to use it without referring to the
Prophet to prove its validity. Given this habit, it is more logical to assume
that nonreference to a hadith coming down from the Prophet is proof of
conviction in its validity rather than to assume, as Schacht does, that the
hadith in question does not exist.

Furthermore, to err is human. Scholars do make mistakes. Muhad-
dithin were quite aware of this fact. It was quite possible that a certain
scholar might have ascribed to the Prophet a statement from a later
authonty. Muhaddithin themselves criticized scholars who made mis-
takc Hf this sort, and we find arguments along these lines among scholars
from the second century of Hijra — a further proof of their credibility,
sincerity, and honesty. 153 .

EXAMPLE 12: STEALING OF SLAVES FROM THE SPOILS OF WAR

Schacht considers this hadith to have originated between Abu Hanifah
and Abu Yusuf: “7r. /X, 42: Abu Yusuf adduces a tradition with an
imperfect isnad, not through Abu Hanifah who obviously did not vet
know it, but through an anonymous sheikh. Several similat cases occur in
Athar A.Y."154

There is not enough evidence to show whether or not Aba Hanifa knew
this hadith. The most that can be said is that Aba Yusuf did not quote it
through Aba Hanifah. We know early scholars used to give decisions
( farwa) without mentioning the basis of their decisions. For example,
Shafi‘i gives nis fatwa (Umm, VIil, 133) for fasting two months without
mentioning the relevant hadith of the Prophet, while it is recorded by
Malik in Muw.,'55 a book well known to Shafi‘i. However, I could noi
trace the hadith in discussion in later works except in Musannaf,'5¢ where
‘Abdur Razzaq reported it on the authority of ‘Abdullah b. Muharrir, a
contemporary of Aba Hanifa who died between 150 and 160 A .H.'57 He is
a very weak (Matritk), unreliable narrator, which implies that the hadith
was known in the life of Abi Hanifa but not acceptable to scholars, and
thus had no legal value. Moreover, it shows the honesty of scholars in
ascribing and naming the authorities. If they had been engaged in
wholesale fabrication, Aba Yasuf would surely have named Aba Hanifa
as his authority in this hadith.

152 Muw. Shaib, 169, for a further example see Musannaf, vol. viii, p. 52.

153 For examples, see: Ibn Abi Hatim al-Razi, Al-Jarh wa al-Ta'dil, vol. 2, part 1, p. 279;
Al-Dhahabi, Mizan, (Cairo, 1382), vol. 1, p. 23; Daraqutni, Sunan (Ansari Press,
Delhi, 1310). p. 198 (in the commentary).

15¢ Origins, p. 143.

155 See Zurgani, vol. 2, pp. 171-174.

156 Musannaf, X, 212.

157 See Tahd., V, 390.
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ExXAMPLE 13: RUNNING AWAY OF A SLAVE IN ENEMY TERRI-
TORY

He claims that:

There was a common ancient doctrine on slaves captured by the
enemy and recaptured by the Muslims, a subject for which Auza‘i
and Abu Hanifa did not yet know a tradition.

The tradition from the Prophet on the subject appears for the first
time in Abu Yasuf in 77. /X. 18 as a ruling in general form. The
version is improved. and a further personal touch is added in the
versions in Daraqutni (d. 385 A .H.) and Baihaqi (d. 458 A H.).
Hasan b. ‘Umara in the generation preceding Abu Yusuf is the
lowest common link in the three isnads of the above-mentioned
hadith , and he or a person using his name must have been responsi-
ble for the creation of this tradition.

Ibn ‘Umara was a weak narrator and was discredited; it was alter-
natively related on the authority of *‘Abdul Malik b. Maisara, who
was also considered weak. .

The same doctrine was expressed in two Medinese traditions with
first-class isnads, Abu Yusuf — *Ubaidulla — Nafi’ — Ibn ‘Umar.
Both were quoted for the first time by Aba Yasufin 7r. I.X, 18 and
Kharaj, 123. The first gives it as the general ruling while the second
purports to describe the loss by Ibn *‘Umar of a slave and a horse to
the enemy.

This anecdote was recorded by Malik in its older form without
isnad and without the reference to the Prophet. None of it is
genuine.

The Prophet is made directly responsible for the ruling in a later
version by Bukhari (see footnote Nos. 2, 3, p. 158, Origins).58

Let us analyze these points in the same sequence.

a.

Schacht’s use of the argument that certain scholars knew so much
only or even did not know has been commented on several times
already. -

It is also difficult to appreciate the claim that it was quoted for the
first time by Abu Yusuf, because there is little extant which was
compiled prior to Aba Yasuf in its original form. Even using
Schacht’s methodology, we may conclude that this hadith was well
known before Abu Yasuf.

According to Schacht, Hasan b. “‘Umara is the lowest commmon
link in the three isndds, and he or a person using his name must
have been responsible for the creation of this tradition and the
fictitious higher part of the isnad. Thus Schacht asks us tc accept
that Abu Yusuf, who was so accurate that he did not transmit this

158 Origins. p. 143, referring 1o ibid. . p. 158.
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hadith through Aba Hanifah — as he most probably did not leara it
from him — failed to recognize the man from whom he learned it,
calling him Hasan while he was actually someone else. But this
man was the chief justice in the Caliphate of Harin al-Rashid. Itis
highly questionable that someone might have used Hasan b.
‘Umara’s name fraudulently and that Aba Yusuf would have
accepted him as Hasan.

In addition, there are not three isnads, but two — those of Migsam and
Ta'os:

1. Abu Yusuf - Hasan — Hakam — Migsam — Ibn *Abbas — the Prophet.'

2. Yazid - Hasan - * Abdul Malik — Ta"is - Ibn * Abbas — the Prophet.'®

3. Qasim — Hasan — ‘Abdul Malik — Ta’us - Ibn *Abbas — the Prophet.!6!

4. Mis‘ar — Abdul Malik — Ta s — Ibn “Abbas — the Prophet.162

It is also evident that the lowest common link is “Abdul Malik and not
Hasan. *Abdul Malik died, according to Bukhari, in the second decade of
the second century.!63 Accepting Schacht’s own theory of the common
lowest link, therefore, would lead one to conclude that this hadith was
known at the very beginning of the second century.

d. Schacht’s claim here is very interesting. But his conclusion is

confusing, for *Abdul Malik b. Maisara is unanimously well aut-
henticated and trustworthy.'®* But let us suppose, as Schacht
claims, that Hasan was a weak narrator and that someone wanted
to improve the isnad and fabricated a new one with ‘Abdul Malik
b. Maisara. This person would not have chosen another weak
narrator.
Moreover, Hasan himself is one of the narrators from ‘Abdul
Malik, as is evident from my quotations in which he is referred to
by Schacht. If it was a case of fabrication to improve the value of
isnad, why did they produce the weak authority of ‘Abdul Malik —
according to Schacht, a weak narrator — and insert the name of
Hasan once again in this newly fabricated isndad? Were these
fabricators so blind that they did not even notice whether or not
their fabrication served their cause?

e. Schacht’s argument here is based on the point that since Abu
Yusuf did not quote a hadith on the subject through Aba Hanifah,
Abu Hanifah did not know it. Suppose Schacht is right: he says that
the doctrine was expressed in two Medinese traditions with first-
class isnad: Abu Yusuf - ‘Ubaidulla— Nafi— Ibn ‘Umar. Both were

159 Tr., IX, 18.
160 Daraqutni, Sunan (Cairo, 1386) vol. 4, pp. 114-115.
161 Baihaqi, Sunan, (Hydrabad, 1344) vol. 9, p. 111.
162 Ipid., vol. 9, p. 111, margin.
163 Tahd, vi, 426.
164 Tahd., vi, 426.
139



quoted for the first time by Abiu Yasuf. The question that arises
here is that of lack of documentation by Abu Yusuf through Abu
Hanifah being proof of the nonexistence of the said hadith: Why is
the positive recording of Aba Yusuf through ‘Ubaidullah not
evidence for its existence?

‘Ubaidullah died in 145 A_H_,'%° five years before the death of Aba
Hanifah and thirteen years before Auza‘i’s, which indicates that
this hadith was known in the lifetime of Aba Hanifah and Auza‘i.
Even ifit could be established that Aba Hanifah and Auza‘i did not
know it, other scholars must have known it.

Schacht also contends that the doctrine expressed in the hadith of
Hasan b. ‘Umara is being expressed in two Medinese traditions with a
first-class isnad. Aba Yusuf — ‘Ubaidullah b. ‘Umar — Nafi — Ibn
‘Umar.'® However, there are fundamental differences between the
narrations of Hasan and *Ubaidullah. Here is the original text:

‘U1JJ“JJ“U"L-“‘C?'-"L')"‘r"‘i‘y‘;::‘;ﬁfg"ér“bl“;ﬂérﬂj‘l ==Y
W ey J ¢ g b o5 gl L85 ol g de § pley e Ul Jo
0 g Al )5 Lol O 2 Ll

O e dinsy Gl e Ol as o o U 06 ot alll e B = Y
o Al J gy il (3235 LAl e 55 ad o Wt e ghas paadl 550
P S P L R

.x Yo C‘}‘ »

J.ujluj}:-[.l.._.ﬁéhw«ljlwéJr;wlyéﬁyﬁ&:dllJ:pl:ﬂ:- -r
' 167 4l Jo 033 Ogad i 4 ki

1. Hasan — Hakam — Migsam - Ibn ‘Abbas reported that the Prophet was
asked about a slave and a camel, both of which belonged to a Muslim but
were captured by enemy but were then recaptured by Muslims. The
Prophet said to their owner, “'If you have taken possession of them before
the booty was distributed then they are yours.”

2. A slave of Ibn ‘Umar ran away and took away his horse and entered into
enemy territory. Khalid b. Walid conquered them, and returned one of
them to Ibn ‘Umar. It was during the life of the Prophet, and the other
one was returned to Ibn "Umar after the death of the Prophet.

3. “Ubaidulla — Nafi* — Ibn ‘Umar stated that the enemy captured the slave,
then the Muslims recaptured him, and then he was given back to his
owner.

According to Hasan’s version, if the owner of the slave found him

165 Tahd, vii, 40.

16 Kharaj, p. 200. The same hadith is repeated by Abu Yusuf in his two books with shightly
different wording. Schacht has counted it two ahadith.

167 Auza'i, pp. 58-59.
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recaptured by Muslims before the booty was distributed, he had the right
to take him back without paying for him; but if the owner found him after
distribution of the booty, he had to pay. This ruling was a direct injunc-
tion of the Prophet.

‘Ubaidullah did not give this detail. He reported that the horse of Ibn
‘Umar was returned to him by Khalid after having been recaplured
(without involving the authority of the Prophet).

There are different legal opinions in this matter. These are: (1) as
related above in the hadith of Hasan; (2) that he had no right to receive his
property back (the decision of ‘Ali, Zuhri, and others)'%8; and (3) that he
had the right to regain his property without paying, whether or not booty
had been distributed.

Schacht appears unable to differentiate between the implications of
these two ahadith, but if one supposes that there is no difference between
the versions of Hasan and ‘Ubaidullah (d. 145 A H.), the implication is
that this hadith was known to scholars in the life of Aba Hanifa.

f.  Schacht’s point that this anecdote was recorded by Malik without
isnad is correct. But his objection arises from lack of knowledge of
the methodology of the early lawyers. His claim that *‘none of this
is genuine” is simply a statement, not an argument. We are justi-
fied in asking for reasons. Were there, for example, no wars
between Muslims and non-Muslims in that period? Were or were
not horses used on the battlefield? Could or could not a slave or
horse run away and be recaptured? Was booty distributed or not?
Were Ibn *Umar and Khalid real persons or not?

g. Reference to Bukhari refutes Schacht’s claims that ““the Prophet is
made directly responsible for the ruling in a later version in
Bukhari” and that “another version in Bukhari . . . dates it to the
time of Aba Bakr.”"1¢?

Here are the original texts:170
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168 Musannaf, vol v, pp. 193-194.

169 Origins, p. 158 (n.).

170 For translation of Hadiths 1 and 2, see page 140, numbers 2 and 3.
171 Kharaj, p. 200.

172 Auza‘i, pp. 58-59.

173 Muw. p. 452
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3. Malik reported that he was informed that a slave of Ibn ‘Umar ran away,
and his horse also ran away. They were captured by the enemy, then they
were recaptured by the Muslims and were returned to ibn *Umar. This
happened before the booty was distributed.

4. It was reported that a horse of Ibn *“Umar ran away, which was taken by
the enemy. Then the Muslims recaptured it, and it was returned to him.
This happened during the life of the Prophet. His slave also ran away and
joined the Byzantines, then the Muslims got him back. Then Khalid b.
Walid [the commander] returned him to Ibn ‘Umar. This happened after
the death of the Prophet.

No difference exists between the versions of Bukhari and Aba Yusuf, nor
is there any direct reference to the Prophet or Abu Bakr.

Other sources which were not consulted by Schacht tell us that the
hadith of Ibn ‘Umar was recorded by Ibn Juraij of Mecca [80 — 150 A.H.]
and by Ayyub of Basra (68 — 131 A.H.). This hadith was thus known to
scholars of Medina, Mecca, and Basra on the authority of Nafi* (d. 117
A.H.).175 It therefore goes back to Nafi‘.!75 Even if we suppose that Nafi*
was a liar and fabricated it, we must acknowledge the fact that he died
some 33 years before Aba Hanifa. But not even Schacht’s methodology
can lead to his conclusion that the hadith originated between Aba Hanifa
and Abua Yusuf. Clearly, it was in existence before Aba Hanifa started his
legal career, when he took leadership of his circle after the death of
Hammad (d. 120 A.H.).

EXAMPLE 14: PUNISHMENT FOR FALSE TESTIMONY
To quote “Traditions Originating Between Abi Hanifa and Shaibani”:

Tr. II, 18(y): Aba Hanifah, for a rule of penal law, can refer only to a
tradition from Sha‘bi. Shaibani gives a tradition from the Prophtt, not
through Abia Hanifah but through another transmitter. The underlying
doctrine was not yet acknowledged by Ibn Abi Laila (see Tr. 1, 112). Similar
cases occur in Athar Shaib. 7

The case mentioned concerns Ta'zir; there is no reference either to Abu
Hanifah or Sha‘bi. Going through 77. /, 112, one finds the case concerns

174 Bu. Jihad, 187.

175 See Musannaf, V, 193 - 194.

176 One reaches the conclusion even following Schacht’s methodology - that is, the theory
of the lowest common link.

177 Ibid., p. 143.
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Ta'zir on false testimony. Schacht’s statement implies that Abu Hanifah
did not know a hadith on the subject of false testimony and that later
Shaibani transmitted a hadith to this effect from the Prophet.

Here are the original texts quoted in sequence, in addition to the
relevant chapter from Athar Shaib:
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1. A man - Shu‘ba - A‘'mash — Qasim b. ‘Abdur Rahmin - his father, Ibn
Mas'ad: A man was found with a woman in her bed under her blanket. Ibn
Mas*ad punished him fifty [lashes], upon which his people went to the Caliph
‘Umar and complzined to him. ‘Umar asked Ibn Mas‘id: *“Why did you do
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that?"" He replied, “*Because it is my opinion [legal decision].” He ['Umar]
said, I am of the same opinion." ’

In the views of our fellows one can punish in ra'zir this much or even more,
but less than eighty [lashes], according to the crime.

They say: In ta'zir punishment one should not reach the limit of forty
[lashes] and thus diverge from what they have related of the opinions of
‘Umar and Ibn Mas*ad. '™
2. Aba Yasuf said that Aba Hanifa was of the opinion that there is no ra'zir
on the false witness, except that he should be sent to the marketplace, if he is
a merchant. or to the masjid, if he belongs to some Arab tribes, and there it
would be declared thus: “The Qadi sends you his greetings [salams| and says
we found this man guilty of false witness, to beware of him, and warn others
about him. Abu Hanifa ascribed this opinion to Shuraih.”
2a. Ibn Abi Laila was of opinion that he [the one who gives false witness]
must be punished by the way of ta‘zir, and may be flogged up to seventy-five
lashes. Abtu Yusuf later on was of the opinion that he may be flogged up to
seventy-five. '™

Abu Hanifa - Haitham — some narrators — Shuraih [the judge]: That if he
caught someone from the rural area who was guilty of false witness, he would
send him [to his locality] and say to the messenger: Tell them, Shuraih sends
his greetings to you and says, “We have caught this man bearing false
witness, thus be aware of him.” If he belonged to some Arab tribes, he
would send him to the masjid of the tribe when the people were in great
gathering, and say to the messenger as has been reported earlier.
3a. Muhammad Shaibani says: The same was the opinion of Aba Hanifa, in
whose opinion there was no flogging. However, in my own opinion he
should be beaten on the basis of ta‘zir but it would not exceed forty lashes.
3b. Abu Hanifa reported on the authority of a man that the judge Sha'bi
used to flog the man guilty of false witness up to forty lashes.

Shaibani says that he follows this opinion. 8¢

Itis evident from the above that Aba Yusuf recorded different precedents
from the early judges. Some of them used to denounce the man in his
locality, while others punished him directly. On punishment, they dif-
fered about whether he should be beaten less than forty lashes or up to
eighty. Schacht, however, fails to provide a reference in Shaibani’s work
for a hadith from the Prophet on the subject. This, in fact, is precisely
because no hadith from the Prophet on the subject is recorded by Shaiba-
ni at all. 18! '

EXAMPLE 15: AGRICULTURAL TITHES

The following is the background to this example, given by Schacht as a
“Tradition Originating Between Aba Hanifah and the Classical
Collections. 182

178 Umm. vol. vii, p. 170.

179 1bn Abi Laila, pp. 75-76; Urnm, vii, 116-- 117.

180 Shaibani, Athdr, p. 284.

181 Shaibani, Athdr, p. 284, numbers 628629, recorded above.
182 Origins, p. 143.
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There are differences of opinion regarding zakat on farm produce
based on (a) the kind of the produce and (b) the quantity. Some scholars
think that zakat is due on wheat, barley, dates, and so on but that green
vegetables are exempt. Many believe that the minimum quantity on
which zakat can be levied is five wasags (about 600 kg). Aba Hanifah
disagreed with both points. He imposes zakat on every kind of farm
product and has no minimum weight for its application. Aba Hanifah says
that this i1s the doctrine of Ibrahim An-Nakha'i as well, but he does not
mention any hadith on the subject. In Schacht’s view, any hadith which
supports Abu Hanifa’s doctrii.e must have been fabricated later.

There are two relevant ahadith from the Prophet:

A G il e

1. The Prophet said: {Zakat on the produce of] land which has been irri-
gated by rain, spring, or natural water supply would be one-tenth, and on
land which has been watered by irrigation would be one-twentieth.!83

2. There is no zakat on less than five wasags of dates.'®

Abu Hanifah interpreted the first order of the Prophet as including all
kinds of farm produce without exemption on the basis of quantity. Other
scholars restricted the general injunction of the first hadith in the light of
the second hadith.

However, let us see what Schacht records:

Tr. I, 169: Abt Hanifah can refer only to Ibrahim Nakha‘ [also in Kharaj,
Athar A.Y., and Athar Shaib.] traditions from the Prophet to the same effect
appear in the classical works and, with a fictitious isnad in which Aba
Hanifah himself appears, in a late version of the Musnad Abi Hanifah 1%

This can be easily disproved, since the hadith in question is recorded by
Malik (93-179 A.H.)!8 and Aba Yasuf (d. 183 A.H.),87 which means that
the hadith was well known in the life of Abti Hanifa and he, apparently,
deduced his doctrine from this hadith without mentioning it. The same
ahadith are recorded by Ibn Juraij (80 — 150 A.H.) and Ma‘mar {97 - 153
A.H.) who read them in the letters of the Prophet to different chiefs.18%
Schacht might say that neither Nakha‘i nor Aba Hanifah mentioned this
hadith and deduce from this that it was fabricated. But as has already
been pointed out, scholars did not always refer their legal decisions to
ahadith or to a particular verse of the Qur’an. In Muwarnta’ Shaib., 114, we

183 See Muw., zakat 33; Kharaj, p. 54.
184 See Muw., zakar 1; Muw. Shaib. p. 169.
185 Origins, p. 143.
186 Muwatta’, Zakat, 33.
'87 Kharaj, 54.
188 See Musnnnaf, iv, 133, 134, and 136.
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find Shaibani recording the hadith that there is no zakat due on less than
five wasags of produce. In Athar, 8% however, he mentions it as his legal
decision without mentioning the hadith from which it was derived. The
same is true in the case of Abi Yasuf. He says:
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There is no zakar on the herbs and green vegetables except wheat, barley,
and dry grains, and 1t must reach in quantity five wasags.

He uses almost the same wording of the hadith as recorded by Malik but
does not mention the hadith.

EXAMPLE 16: ABOUT EXCHANGE

To quote Schacht’s “Tradition Originating Between Malik and Shaiba-
ni':

Malik (Muw. iii, 129) knows a tradition only from Ibn ‘Abbas in a short
version which he interprets restrictively, in keeping with his own doctrine.
But Shaibani (Muw. Shaib. 331, without isnad ) and Shafi'i (Tr. 111, 95 with
full isnad ) know a fuller version which implicates the Prophet and is
followed by Ibn ‘Abbas’s own extensive interpretation.'?!

The implications are that the statement of Ibn ‘Abbas was put into the
mouth of the Prophet in the time of Shaibani, and that the task of
completing isnad was achieved in the time of Shafi‘i.

Schacht’s argument rests on a misunderstanding of the text. The main
subject under discussion is the Prophet’s prohibition of the sale of food
grain beforc taking possession of it. The ahadith to this effect were
recorded by Malik through the following chains: (1) Malik — Nafi‘ - Ibn
‘Umar — the Prophet; (2) Malik — Ibn Dinar — Ibn “‘Umar — the Prophet. In
this hadith, the Prophet orders that one who buys food grain should not
sell it until he has taken full possession of it.!?2 There follows: (3) Malik —
Nafi* — Hakim b. Hizam — ruling of ‘Umar, as above;'* and (4) Malik -
Zaid b. Thabit and another Companion of the Prophet - that is, Abu
Huraira — and their objection to certain buying and selling against the
above-mentioned hadith and Marwan's order to cancel those
transactions.1%4

The hadith on the subject was thus recorded by Malik on the authority
of Ibn ‘Umar from the Prophet, the ruling of “Umar, the protest of ‘Zaid

w9 143,

190 [bn Abi Laila, 125.

91 Origins, p. 143.

192 Muw., Buyit', 40; Muw. Shaib. , 331; Studies, 131, Arabic section.
193 Muw., Buyi', 43.

194 Muw., Buyi', 44.
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and another Companion, and Marwan’s order in accordance with it. The
ahadith on the subject were therefore well known.

Malik is silent about the hadith of Ibn ‘Abbas. He recorded only Ibn
‘Abbas’s legal decision, which is based on the above-mentioned hadith
and is intended to be general in its application. Ibn *Abbas holds that the
Prophet’s prohibition of the selling of food grain until the buyer had taken
full possession of it is a general order applicable to all goods, even clothes,
and so on, while Malik is of the opinion that it should be restricted to food
grain only.

However, it is quite clear that the ahadith on the subject were well
known. Mailik did not record a hadith on the topic through Ibn “‘Abbas as
he had recorded it from several other Companions; hence there was no
need of “fabrication.” The hadith of Ibn * Abbas has been recorded by Ibn
‘Uyayna with full isnad, %5 and Ibn ‘Uyayna was older than Aba Yuasuf
and Shaibani and preceded Shafi‘7 by 43 years. It was also recorded by
‘Abdur Razzaq on the authority of Ma'mar (d. 153 A .H.),' who was even
older than Malik. Schacht’s claim runs counter to the historical evidence.

ExampLE 17: Tayammum

There is a hadith concerning Tayammum which Schacht considers to have
originated between the time of Malik and Shafi’i, because of “Tr. I1, 2
(g): Neither the Iragians who refer to the consensus of the scholars as
against a tradition from Ibn Mas‘id nor the Medinese. (Muw. i., 100;
Mud. 1.31) know traditions from the Prophet on the problem in question.
Only Shafi’i gives a tradition from the Prophet.”" %7

There is much evidence to the contrary. Even if Malik had not recorded
the hadith, many earlier scholars did, both in Iraq and Hijaz, and it is
even referred to in the Qur’an (4:44). The hadith was transmitted by Aba
Hanifa via Hammad — Ibrahim — the Prophet.!¥® Aba Hanifa was older
than Malik, and died at about the time of the birth of Shafi‘i.

The same hadith was recorded by Ibn ‘Uyayna, who was forty-three
years older than Shafi‘i,'"® and several ahadith on the subject were
recorded by the Ibadi scholar Rabi* b. Habib (d. 160 A H.), the contem-
porary of Malik.200

It was also recorded by Abi Qilabah of Basra (d. 104 A .H.),29! whose
book came into the hands of Ayyub, (d. 131 A_.H.), and from Ayyub it was
transmitted by Ma‘mar2®2 and Ibn Juraij (d. 150 A .H.) of Mecca 202 That

195 Humaidi, Musnad (Karachi, 1963), vol. I, p. 236.
19 See Musannaf, vol. viii, p. 38.
197 Origins, p. 143.
198 See A.Y. 77, Humaidi, Musnad, 1, 79; Hadith, 144.
199 Rabi', Masnad, 46 — 47 see also Musannaf, i, 226-227, 230, 236_ and 238.
20 See Musannaf, i, 236—270.
01, Srudies, 63.
202 Musannaf, i,237.
203 fbid. , 1, 239.
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Mialik did not record the hadith does not prove that he did not know it.
Even if he did not know it, there were several scholars who did. Any
“igrorance™ on the part of Malik ¢annot contradict the positive know-
ledge of others.

EXAMPLE 18: ZAKAT ON ORPHAN'S PROPERTY

Schacht considers this hadith to have originated between Malik and
Shafi‘i. He says: *“The recommendation to invest the property of orphans,
so that the zakat tax may not consume it, is known to Malik (Muw. ii, 49)
only as a saying of ‘Umar, but to Shafi‘ already as a saying of the Prophet
with full isnad.”2% '

In fact. it was recorded by ‘Abdur Razzaq, a student of Ibn Juraij, with
the isnad. Ibn Juraij (80— 150 A H.) - Yusuf b. Mahik — the Prophet.2%5 In
Shafi‘i the following isnad has been recorded: *Abdul Majid - Ibn Juraij -
Yasuf b. Mahik — the Prophet.2%¢

Thus this hadith was transmitted by Ibn Juraij, who was older than
Malik and died in the year Shafi‘'i was born. Schacht’s claim that it was not
known to Malik — even if this is the case — does not prove its nonexistence
during the life of Malik. His argument about the origination of the hadith
between Malik and Shafi‘T can therefore have no basis. Schacht makes
another minor mistake when he says that this hadith appeared in Shafi'l
with full isn@dd. As a matter of fact it is a mursal one, in which the
Companion has not been mentioned.2%7

EXAMPLE 19: SHARE OF A BoYy WHO PARTICIPATED IN WAR

Another of Schacht’s “Traditions Origil:lating Between Malik and Sha-
f1'T” is as follows:

Tr. iX,10: Auza'T had referred to an “historical™ tradition from the Prophet,
without isnad, but Abi Yusuf had rejected it as not acceptable to specialists
and referred to a tradition from Ibn ‘Abbas in favour of his own, different
doctrine, shared by Malik and Shafi‘i. It was therefore imperative for Malik
to mention a tradition from the Prophet, if he knew one, but he adduces only
the alleged opinion of the ancient Medinese scholars Qasim b. Muhammad
and Salim (Mud. iii, 34), and Mud. adds only a circumstantial but certainly
spurious tradition which is set in the time of the Companions. The classital
tradition from the Prophet on the problem in question, through Nafi‘ - Ibn
" *Umar, was still unknown to Malik and appears for the first time in Shafii. It
is added that Nafi‘ related this tradition to ‘Umar b. ‘Abdal‘aziz who gave
instructions accordingly; this expresses the attitude of the traditionists.208

4 QOrigins, p. 143.

2% Mugsannaf, iv, 66.

206 [/mm, vii, 175; see also Hujja, 1, 457462, where Shaibani mentions ahddith to this effect
without recording them.

207 See Tahd, xi, 421; Yisuf is a Successor.

208 Origins, pp. 143 - 144,
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There is no argument by Malik in Mud. on the subject under discus-
sion. Malik did not discuss this problem in Muwatta’. Even in Mud. iii, 34,
the whole discussion is connected with Tbn Wahb (125 - 197 A.H.), who
reported the opinions of Qasim and Salim. It is difficult to see how
Schacht can attribute Ibn Wahb's argument to Malik and later on claim
that Malik did not know a hadith on the subject that was recorded for the
first time in Shafi‘i, and that consequently it was fabricated between the
period of these two scholars. As we have seen, Malik is totally silent on
the subject. However, that is not a conclusive proof of his ignorance: 2s
we have already shown, many chapters of early works were not quoted by
later authors.?® Schacht also errs when he says that this hadith was
recorded for the first time in Shafi‘; it was recorded by Abu Yuasuf 2! who
was 40 years older than Shafi‘i. Moreover, Shafi‘l recorded the same
isnad, Nafi* — Ibn *‘Umar, which had been recorded by Aba Yuasuf.

EXAMPLE 20: TAyAMMUM (RITUAL PURIFICATION)

Schacht also cites in ““Traditions Originating Between Malik and Shafi‘1™":
“Ikh. 96: a tradition from the Prophet on an important point of ritual
purity, the sound isnad of which Shafi‘'i commends, is still unknown to and
not followed by Malik (Muw. i, 100: Muw-Shaib. 76).” 211

Malik did not quote a hadith from the Prophet to this effect. But he
quoted the practice of the Companion Ibn ‘Umar accordingly, which
confirms the hadith recorded by Shafi‘i. Thus Malik most probably knew
it. Malik also follows the doctrine stated by Shafi‘1,?!2 hence Schacht’s
claim is contrary to the writings of Malik.

EXAMPLE 21: CERTAIN CONTRACTS

Schacht claims that this hadith originated between the time of Malik and
the classical collections:

Muw. iii. 154: Malik adds to the text of a tradition from the Prophet his own
definition of the aleatory contracts mulamasa and munabadha; the same
definition appears as a statement of Mailik, not in connexion with any
tradition, in Mud. x. 37 f. Itis, in fact, a current Medinese formula, ascribed
to Rabi‘a in Mud. x. 38, and also occurring as an explanatory addition to the
text of two parallel versions of the same tradition, where Malik does not
appear in the isnad (ibid.). But this interpretation has become part of the
words of the Prophet in Bukhari and Muslim (see Zurqani, iii, 134); at the
same time, Bukhari and Muslim relate the same tradition without the
interpretation, and in Nasa'l where the addition is slightly longer, it is clearly
separated from the text.2!3

2 See the section entitled “Unwarranted Assumptions and Unscientific Research
Methods™ earlier in this chapter.
210 Kharaj, p. 175.
211 Origins, p. 144.
212 Muw. i, 56.
213 Origins, p. 144,
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Bukhari has given the exact hadith transmitted by Malik without any
additional material from Malik's commentary. Here is the original text.

The version of Muw:
g]y ‘ Cf"";{ ‘ ‘:U;Jlg_[&; ¢ J?dﬁduydﬂbapfeub
AU L e oy ade Al ool Sy, O3 50
Yahya — Malik - Muhd - Aba Zinad - A'raj — Abii Huraira, the Prophet
forbade selling by mulamasa and munabadha.
The version of Bukhari:
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Isma‘il Malik-Muhd — Abua Zinad — A‘raj-Aba Huraira, the Prophet
forbade selling by mulamasa and munabadha.

Itis clear that the wording recorded by Bukhari is exactly the same as in
Muw. of Malik. However, additional material similar to Milik’s state-
ment is furnished in a hadith transmitted by ‘Uqail - Ibn Shihab —*Amirb.
Sa‘d - Abua Sa‘id al-Khudri: “*The Prophet forbade selling by munabadha.
that is. to sell one's garment by setting a price for it to the buyer without
giving him a chance to see or examine it. [Similarly] he forbade selling by
mulamasa, that is, to buy a garment by merely touching it, and without
looking at it.”"2!¢ Here is the original text:
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Commentators on the books have discussed this sentence, collecting all
the material relevant to this hadith. Some scholars describe it as the
wording of Ibn ‘Uyaynah. But Ibn Hajar argues thatis the commentary of
Abu Sa‘'id al-Khudri, 2! from whom Malik himself might have taken this
definition. As early scholars themselves have differentiated this portion
from the hadith of the Prophet, it is hardly justifiable for Schacht to
impugn it for this sort of discrepancy.

The early scholars were aware of this sort of discrepancy and discussed
it theoretically in usi/ books. quoting individual cases in commentaries.
In every Usal al-Hadith work one finds a chapter on Mudraj ?'® meaning

2% Muw. iii, 134.

215 Bu., Buya', 63.

26 fbid. , 62. .

217 1bn Hajar, Fathul Béri, (Cairo, 1380). vol 4. p 360.

218 See, for example. Suhvati. Tadrib, (Cairo. 1379). vol. I, p. 268.
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original texts containing a gloss by one of the transmitters, where prob-
iems of this sort are discussed.

EXAMPLE 22: PROSTRATIONS IN THE QUR'AN

According to Schacht in “Traditions Originating Between Malik and the
Classical Collections’’:

Tr. 111, 22: Malik’s own words, technically formulated (Muw. 1, 372; Mud. i,
109) and repeated by Rabi* in a discussion which turns on the traditional
authority for the doctrine in question, without any suggestion that these
words are part of a tradition, have become a tradition from the Prophet in
Ibn Maja’s collection (quoted Comm. Muw. Shaib. 148, n. 3, also in Tahawi,
1.207).219

Ibn Maja’s version:
e A Lo ‘_‘__-J1c.4>‘.,.4.;l.1aj_mxi S B ela, ol e -
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Tahawi’s version:
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1. Umm al-Darda’ transmitted on the authority of Abu ad-Darda’ that
he prostrated with the Prophet eleven times (in the reciting of the
complete Qur’an); one of the prostrations was in sarat at Najm.
2. Abu ad-Darda’ reported that he prostrated with the Prophet eleven
times in (the recitation of the whole Qur’an) but there was no prostration
(sajda) in the portion of the Qur’an called the mufassal 22¢
3. Abiu ad-Darda’ reported that he prostrated with the Prophet eleven
times; one of the prostrations was in sirat at Najm .22

The traditions above contain the statement of Abii Darda’, a compan-
ion of the Prophet (d. 35 A.H.) Although the isnad is not sound, there is
other evidence which proves that the wording was known in the life of the
Companions. The following traditions make this clear:

219 Origins, p. 144.

220 Ibn Maja, Sunan (Cairo, 1373), Igamar Salar, 71.

221 Tahawi, Ma'ani Athdr, 1, 353. The Qur'an has been divided into four portions with four
names: (a) al-sab‘a al-Tul, that is, seven longer, sira’s, from the second to the eighth; (b)
Ma'in, that is, the siiras containing about 100 verses; (c) Mathani, with less than 100
verses (read more frequently); and (d) Mufussal, small siiras. For detail see suyiti, ligan
(Cairo, 1967), II, pp. 179-180.
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Sa‘id b. Jubair reported that he heard both Ibn ‘Abbas and Ibn ‘Umar
counting the numbers of prostrations in the Qur’an; [they counted] eleven
prostralions [Sajdés] )

ially . 'HJWJUJS‘U"Q—';"J";SJ'&SJMW'H
S(YYL Y
Abt Jamara said that he heard Ibn ‘Abbas saying that there were eleven

prostrations [Sajdas] in the Qur’an, and he counted them as they have been
explained in the report of Sa‘id b. Jubair.

Here Ibn Juraij (d. 150 A.H.) quotes through ‘Ikrima-Sa‘id b. Jubair (d.
93 A H.) that Ibn ‘Abbas (d. 68 A H.) and Ibn ‘Umar (d. 74 A.H.) both
counted eleven Sajdas in the Qur’dn. Since it is a problem of ritual, Ibn
‘Umar and Ibn ‘Abbas must have learned it from the Prophet. The
statement of Aba Darda’ also sheds some light on the subject.

However, it is certain that in the first century — most probably in the
middle of it - it was known at least to be the statement of Ibn ‘Umar and
Ibn ‘Abbas. Malik is not the originator of this statement, which Schacht
falsely ascribes to him, because it was known one hundred years before
Malik’s death. It was recorded by authors such as Ibn Juraij and Ma‘mar,
the latter of whom died a quarter of a century earlier than Malik.

Malik must, therefore, have heard something from the earlier author-
ities and based his doctrine on them. It has been shown that scholars used
to deduce doctrines, record them, and inform their students about them
without referring to the relevant verses of the Qur'an and hadith of the
Prophet. This is the case here also.224

EXAMPLE 23: KILLING OF SNAKES BY A PILGRIM

Schacht says: ““Malik had to rely on a mursal tradition from ‘Umar, and
on a subsumption which Shafi‘T refutes as contrary to Arabic usage. There
are two traditions from the Prophet with Medinese isndds in Muslim’s
collection (quoted by Zurgani II, 196).7225

The hadith concerns the killing of snakes by pilgrims. Schacht cites this
as an example of a hadith originating between Malik and the classical
collections. In fact, it was mentioned earlier by Abu Hanifah on the
authority of Ibn ‘Umar, which was transmitted from the Prophet.22¢
Moreover, permission to kill snakes by the Muhrim is also reported by

222 Musannaf, iii, 335.

223 [bid. , iii, 336.

224 See, for instance, examples I and 15 above.
25 Origins, p. 144.

226 Shaibani, Athar, p. 166.
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Muhammad b. Abi Yahya (d. 147 A.H.) through Harmala — Ibn al-
Nusayyab — the Prophet.227

Since Ibn Abi Yahya died some 30 years before Malik, Schacht’s
assumption that the hadith about snakes was fabricated between Malik
and Shafi‘i must be considered baseless.

EXAMPLE 24: NOT DESTROYING THE PROPERTY OF THE
ENEMY IN WAR

Schacht refers to this as a tradition originating between Abu Yusuf and

Shaibani:
Tr. 1X, 29: Auzai refers to the alleged instruction of Abu Bakr not to lay
waste the enemy country . . . Aba Yusuf has the countertradition (on the
authonty of Ibn Ishaq) that Aba Bakr instructed one of his commanders to
lay waste to every village where he did not hear the call to prayer . . . The
original instruction of Aba Bakr was interpreted away (a) by making Aba
Bakr say that Syria would certainly be conquered (so that there was no point
in laying it waste) (Siyar, i. 35) — this can be dated between Abia Yiasuf and
Shaibani - and (b) by mursal traditions regarding the instructions which the
Prophet gave to the leader of an expedition sent against Syria (Ibn Wahb in
Mud. iii, B).228

Let us analyze this example. First, the Qur’an allows the laying waste of
enemy property in war.??? The practice of the Prophet and instructions of
Abu Bakr to Khalid b. Walid are both in agreement with the provision of
the Qur'an. Auza'i records another instruction of Abu Bakr which pro-
hibits the laying waste of enemy property. Apparently, it goes against the
Qu’an. Auza'i wants to say that Abu Bakr understood the Qur’an better
than Abu Hanifah. Therefore, when Abu Bakr gave this order it could
not be contradictory to the Qur’an. Abu Yusuf did not deny the genuine-
ness of Aba Bakr’s instructions, and explained them in a way that would
reconcile them with his doctrine. That is, as Abta Bakr knew that this
country was going to come intp the possession of Muslims, there was no
point in laying it waste. How /Aba Bakr knew this was not disclosed by
Abu Yusuf.

Shaibani referred to the Prophet’s prophecy that the Muslims would
capture the treasures of Caesar and Kisra, the King of Persia. This leads
Schacht to conclude that these words of the Prophet were fabricated
between Abu Yusuf and Shaibani. But these words of the Prophet are
recorded by Ibn Ishaq,23 who was 30 years older than Abu Yisuf and
some 53 years older than Shaibani, and died when Shaibani was only 17
years old.

227 Musannaf, iv, p. 444.
28 Origins, pp. 144-145.
229 Qur'an, Hashr, 5.
230 [bn Hisham, Sirah, vol. 3, p. 219.
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CHAPTER EIGHT

THE ISNAD SYSTEM:
ITS VALIDITY AND
AUTHENTICITY

In any evaluation of the isnad system one must keep firmly in mind its
central position in Islam. The belief that the ahddith handed down by the
Prophet have the force of law islargely based on Qur’anic injunctions.
These ahadith came to us from the Prophet through chains of transmit-
ters. They are, thus, the cornerstone of the Islamic faith and the code of
ethics associated with it. Sufyan al-Thauri (d. 161 A.H.) says: “The isnad is
the believer’s weapon; thus, when he has no weapon, with what will he
fight?! Another scholar, Ibn Mabarak (d. 181 A.H.), says: “Isndd is a part
of religion (din), and if there were no isnad everyone would be free to
report what he wants."2

The isnad system is a unique system applied by Muslim scholars in the
transmission of information relating to the Prophet. Although it was
originally initiated for the transmission of hadith, it has a great impact on
the entire corpus of literature produced up to the fourth century. We find
in the works of such well-known Arabic writers such as al-Jahiz (163 - 235
A.H.), Al-Mubarrad (210-286 A.H.), Ibn Qutaiba (213-276 A.H.], Abi
Faraj al-Asfahani (284-356 A.H.), and Abu ‘Ali al-Qali (288-356 A H.),
that they so often adopted the isnad system in recording their materials
that they included isndds even when writing jokes and light-hearted
work.?

Beginning and Development of the Isnad System

The isnad system was born during the life of the Prophet and had
developed into a proper science by the end of the first century A.H. It had

! Al-Hakim, [translated by Robson], Introduction (London, 1953), p. 10.

2 Muslim, Sahih, Introduction, p. 15.

3 The isnad system was applied by these scholars and by others in different branches of
knowledge, but the rules of strict criticism and the standards required by Muhaddithin
were not maintained by those writers.
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its beginnings in the Companions’ practice of transmitting the ahadith of
the Prophet when they saw each other. In the last chapter | alluded to the
arrangements they made to attend the Prophet’s circle in shifts and
inform each other of what they had heard and seen. Naturally, in inform-
ing their colleagues they would have used sentences like “The Prophet
did so and so™ or “The Prophet said so and so.” It is also natural that
anyone gaining information at second hand, when reporting the incident
to a third man, would disclose his sources of information and give a full
account of the incident.

These methods, used in the early days for the diffusion of the sunna of
the Prophet, were the rudimentary beginning of the isndd system. During
the fourth and fifth decade of the Islamic calendar the system gained in
importance because of the upheavals of the time. It is possible that the
first fabrications of ahadith may have appeared in that period for political
reasons.* Scholars became cautious and began to scrutinize the sources of
the information supplied to them. Ibn Sirin (d. 110 A H.) said: “They did
not used to ask about the isndd, but when the civil war [fitna] arose, they
said ““Name to us your men.” As for those who belonged to Ah! Al-
Sunnah, their ahadith were accepted and as for those who were innova-
tors, their ahadith were put aside.” ™5

By the end of the first century, this practice had become a full-fledged
science. The learning of at least a portion of the Qur’an and the ahadith of
the Prophet was already an obligatory duty of every Muslim. In response
to this requirement, there was an outburst of educational activity
throughout the Islamic world. For many centuries in the educational
history of Islam the word “knowledge™ (‘/lm) was applied only to the
learning of ahadith and related subjects.® This zeal for the knowledge of
hadith gave birth to al-Rihla, the journey to learn hadith, which was
counted one of the essential requirements for scholarship. Its importance
is demonstrated by Ibn Ma‘in (d. 233 A.H.), who said that anyone who
learns ahadith in his own city only and does not journey to acquire
knowledge will not reach maturity.” These journeys increased the num-
bers of transmitters and resulted in the spread of hddith throughout the
many provinces of the Islamic world. Scholars undertook journeys to
study with Companions and Successors and then returned home to spread
the word.

Evidence for the transmission of ‘/lm in this way is given by the
thousands of ahadith with identical wording found in different parts of the
Islamic world, which trace their origins back to a common source — the

* The recent research of Dr. *‘Umar bin Hasan Fallata shows that even up 10 60 A H., il is
difficult to find a fabricated hadith on the authority of the Prophet. See his doctoral thesis,
Al-Wad'ufi al-Hadith, Azhar University, Cairo, 1397/1977, p. 132.

3 Muslim, $ahih, Introduction, p. 15; see also Snudies, p. 213.

& Studies, p. 183.

7 Khatib, al-Rihla, (Damascus, 1395), p. 89.
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Prophet or a Companion or a Successor. That identity of content and
wording spread across so wide a distance at a time that lacked the
immediacy of modern communication systems stands as a testimony to
the validity of the isnad system.8 '

A few examples will illustrate this point:

EXAMPLE 1
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Abiu Huraira reported the Prophet saying: The /mam ought to be followed.
So recite takbir when he recites it, and bow down when he bows down.
And when he says (“Allah hearkens to him who praises Him™)
sda oL alll 2 say (O Allah, our Lord, praise be to thee™)
ded iUy, | . And when he prostrates, you should prostrate. When he
raises [his head] you should raise yours. You must not raise your [head] until
he raises his. If he prays sitting, you should all pray sitting.

This hadith has been recorded at least 124 times, with many dozens of
scholars of different localities taking part in it. It is reported by 26
third-generation authorities, all of whom trace the origins of their know-
ledge to Companions of the Prophet. It is found almost in the same form
orin the same meaning in all versions in ten different locations at this time
(Medina, Mecca, Egypt, Basrah, Hims, Yemen, Kiifa, Syria, Wasit, and
Taif). Three of the 26 authorities heard it from more than one source.

Existing documentation shows that this hadith was transmitted by at
least ten Companions. We have details of the courses of transmission for
seven of these ten, showing that they came originally from three different
places — Medina, Syria, and Iraq.

The course of transmission from only one of the Companions — Aba
Hurairah — shows clearly how the number of transmitters increased from
generation to generation and how the hadirth became known in widely
different locations. Aba Hurairah had at least seven students who trans-
mitted this hadith from him. Four of these belonged to Medina, two to
Egypt, and one to Yemen. These students in turn transmitted to at least
12 others — five from Medina, two from Mecca, and one each from Syria,
Kufa, Taif, Egypt, and Yemen. Similar patterns of transmission from the
other Companions show the hadith spread more widely — to Basrah,
Hims, and Wasit — and reinforce the hadith in Medina, Mecca, Kiufa,
Egypt, and Syria.

8 Studies, p. 15 (Arabic section) Not all the ahadith spread so widely. On the other hand,
thousands of books have been lost which would presumably otherwise have provided
evidence of the spreading of information on much larger scale.

9 Studies, p. 15, 27-31 (Arabic section).
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Chart 1 shows the isnad of this hadith and traces it back to the Prophet,
reading left to right.

EXAMPLE 2
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Abi Huraira reported that the Prophet said: ““When anyone among you
wakes up from sleep, he must not put his hand in the utensil until he has
washed it three times, for he does not know where his hand was during his
sleep.”

This hadith was transmitted by five Companions — Abii Huraira, Ibn
‘Umar, Jabir, ‘A’isha, and ‘Al In the second generation there are 16
transmitters, and 18 in the third. The hadith is found in Medina, Kafa,
Basra, Yemen, and Syria in the second generation, and has spread to
Mecca, Khurasan, and Hims by the third generation. It has been re-
corded at least 65 times, with dozens of scholars taking part in its trans-
mission.

Al-Zuhri and al-A‘mash narrate the hadith on more than one author-
ity. Ibn Hanbal endorsed it at least fifteen times, on the authority of Aba

Huraira (see Chart 2).

EXAMPLE 3
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Abu Huraira reported the Prophet saying: (that Almighty Allah has said)
Every act of the son of Adam is for him; every good deed will receive tenfold
except fasting. It is [exclusively] meant for me, and I [alone] will reward it.
He abandons his food for My sake and abandons drinking for My sake and
abandons his pleasure for My sake. When any one of you is fasting he should
neither indulge in sex nor use obscene language. If anyone reviles him he
should say, “I am fasting.” The one who fasts has two [occasions] ¢ joy: one
when he breaks the fast and bne on the day when he will meet his Lord. And
the breath [of a fasting person] is sweeter to Allah than the fragrance of
musk.

This lengthy hadith has been transmitted by many scholars in paﬁs. Ibn
Hanbal has endorsed it at least 24 times. It is preserved in the collections
of A*mash (d. 148 A.H.), Ibn Juraij (d. 150 A.H.), and Ibrahim b. Tahman

10 Studies, p. 16 (Arabic section).
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Chart 1. Transmission of a fladith Concerning Prayer.
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(d. 168), transmitters from the students of Aba Huraira. It is also found in
Shi’ite, Zaidi, and Ibadi sources.

Confining the discussion only to the third generation of narrators from
Abu Huraira, who mostly belong to the first half of the second century of
the Hijra, the following features appear: There are 22 third-generation
transmitters — nine from Medina, five from Basra, four from Kuafa, and
one each from Mecca, Wasit, Hijaz, and Khurasan. These variously trace
their source to 11 students of Abo Huraira, whose homes were in Medina,
Basra, and Kifa. A second interesting point is that not all the Medinese,
Basrites, or Kofans are the students of one man. Three of the Basrites
trace the source of their knowledge to one Basrite, but the other two cite
two different Medinese as their source.

Chart 3 shows the transmission of the isnad of this hadith to classical
collections.

Not all the ahadith were spread on this grand scale. Some were trans-
mitted by a single scholar for two or three generations or even more. For
example:
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Abu Huraira reported the Prophet, saying: Whenever you pray Jum'a, pray

four rak‘a after it.1!

This hadith was transmitted by Aba Huraira only. From him, it was
transmitted by Abu Salih, and from Abu Salih by his son Suhail. At least
eight scholars transmitted it through Suhail. Chart 4 traces the transmis-

sion.
Chart4: Example of Transmission Attributable to a Single Scholar.

Jatir Zuhair Mu Jum'a 69
- Abu 'Awana — Tayalist No. 2406
I *Ahb. "Asim — Hanbal I1, 499
Isma’il ———— Muhud A.D.No. 1131
L - “Amr Mu Jum'a 68
- b. Idns {
- I.A. Shaiba —— Mu. Jum’a 68
- *A. Jabbar —— b. Khuzaima 111, 183
L = L]
z— &8 - Humaldi 976 ‘Amy ——————— MuJum’a
- =2
= £ @
£ <€ .
< t Sufyan
Salam b. Khuzaima I11, 184
Waki —
A. Kuraib ————— Mu Jum'a 69
Khalid Yahya Mu Jum’a 69
Darawardi — Ahmad b. Khuzaima III, 183

1 Studies, p. 20 (Arabic section).
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Without going into much detail, diagrams of these ahadith show how
easy it was for hadith knowledge to spread throughout the Islamic world
and how the number of transmitters, in most cases, increased in each
generation. Further down the chain, the number of narrators increases
and the localities spread even farther into different provinces. This proves
the early existence of the isnad system and shows how impossible it would
have been to fabricate isndds on this large a scale.

The above illustrations serve to show how well documented are the
isndds of the majority!'? of ahadith, how the system is used to examine the
statements of the scholars, and how it was and can still be used for
eliminating mistakes. The previous chapter described the efforts made by
early scholars to distinguish between valid and invalid ahadith, and the
rigorous methods they used to authenticate chains of transmission. Given
centuries of this kind of activity, we are justified in accepting both the
whole system of isnad and the methodology of hadith scholars as valid
scientifically.

Schacht seems to have believed that he had enough evidence to prove
that the entire system is false. In this chapter, the examples he uses in
support of his thesis will be examined, in order to demonstrate that his
case rests on faulty logic and misunderstanding.

Schacht and the Isnad System

Schacht devoted an entire chapter of his Origins of Muhammadan Juris-
prudence to the problem of isnad, and his fmdmgs were appiauded by
many scholars. Professor J. Robson considered it “‘a very valu ' el
which opens up new lines of research.’”” He wrote:

Dr. Schacht has studied the chains of authorities through whom legal tradi-
tions are transmitted and has put forward a most interesting theory. He has
found very often that, while some legal traditions are transmitted through a
variety of lines of authorities, they are liable to have a common transmitter
at a certain stage in the chain. There may be a number of transmitters from
him to succeeding generations, and the same may apply between him and the
Prophet. Dr. Schacht has concluded that the tradition was made current
either by this man, or by someone or some party who used his name. Thisis a
very valuable contribution to the study of the development of Tradition, for
it not merely suggests a date when certain traditions became attributed to the
Prophet, but gives a certain value to the chain of authorities, suggesting that
the later part of the chain is genuine, whereas the earlier part which goes
back to the Prophet is fictitious . . .13

12 T have demonstrated this position in three ahadith only. By going through Studies, Arabic
section, 30 charts can be produced, and by going through Al-A‘zami, Ziyaur Rahman's
work on Abi Huraira, 1000 charts can be drawn on this grand scale for the ahadith

" transmitted by Abi Huraira alone.

3 J. Robson, “Muslim Tradition,” Manchester Memoirs, 90:7 (1951 — 52), 98-99 (italics

mine).
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Schacht’s overall contention is that the isndd system may be valid for
tracing traditions back to the second-century scholars, but that chains that
stretch back to the Prophet and Companions are spurious. His argument
can be summed up in six main points:

1. The isnad system began in the early second century or, at the
earliest, the end of the first century.

2. Isnads were put together carelessly and arbitrarily by those who
wanted to “project back’ their doctrines into the mouths of ancient
authorities.

3. Isnads were gradually “improved” by forgery and fabrication; early
isnads were incomplete, but all the gaps were filled in by the time of
the classical collections.

4. Additional authorities were created in Shafi‘T’s time to meet the
objections that were made to ahadith traced back to a single source.

5. “Family isnads” are spurious, and so is the material presented in
them.

6. The existence of a common narrator in a chain is an indication that
the hadith originated in the time of that narrator.

In addition to asking us to ignore the weight of evidence which points to
the authenticity of the isndd system,'® Schacht wants us to believe in a
physical and psychological impossibility. First, he asks us to accept that
ahadith with substantially the same wording or meaning could spring up
in widely separated localities, a possibility now, with modern methods of
communication, but hardly feasible several centuries ago. Then he asks
us to accept either that these same narrators independently traced their
sources back to a common source, or that they were conspirators in a vast
confidence trick. Again, contemporary communications and the dis-
tances involved militate against such a possibility, let alone what we know
of psychology. Surely such gross fabrication would not have gone un-
noticed; someone would have come forward to point the finger of suspi-
cion. And yet no one did. The burden of proof rests on Schacht; it is the
aim of this chapter to show that he has not discharged that burden.

Origins of the System

Orientalists have differed in their views about the origins of the isnad
system. According to Leone Caetani, ‘Urwah (d. 94 A.H.), the oldest
systematic collector of traditions, as quoted by Tabari, used no isnads and
quoted no authority but the Qur'an. Caetani therefore holds that, in the
time of ‘Abd al-Malik (d. 70 — 80 A.H.), more than 60 years after the
Prophet’s death, the practice of giving isnad did not exist. From this he
concludes that the beginning of the isnad system may be placed in the

14 See the text under the heading "' Beginning and Development of the [snad System" in this
chapter. '
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period between ‘Urwah and Ibn Ishaq (d. 151 A.H.). In his opinion the
greater majority of the isnad were created by Muhaddithin at the end of
the second century, or perhaps the beginning of the third.'s

Sprenger is another scholar who has argued that the writing of ‘Urwah
to ‘Abd al-Malik does not contain isnads and that it was not until later that
he was credited with them.!6

Horovitz has answered these arguments in his article “Alter und
Ursprung des Isnads.” He points out that those who have denied the use
of isnad by ‘Urwah cannot have consulted all his writings. Furthermore,
he contends that there is a difference between what one writes when one
is asked questions and what one does within learned circles. His conclu-
sion is that the first entry of the isnad into the literature of hadith was in
the last third of the first century.!?

Schacht ignores this argument and the evidence amassed by Horovitz,
and simply reinstates Caetani’s argument: “‘In any case, there is no reason
to suppose that the regular practice of using isnads is older than the
beginning of the second century A H."'8 He further says in the footnote:
“Horovitz (in Islamn, viii, 44 and in Islamic Culture, i, 550) has pointed out
that the isnad was already established in the generation of Zuhri (d. 123
A.H.or later), but to project its origin backwards into ‘the last third of the
first century A.H. at the latest” or ‘well before the year A H. 75, is
unwarranted. Caetani (Annali, i, Introduction, 11), has shown that the
isnad was not yet customary in the time of ‘Abdalmalik (65-86 A.H.)."""?

His denial of the early existence of isnad is a natural outcome of his
theory regarding the hadith of the Prophet. As there were no ahadith of
the Prophet in the first century, according to Schacht, naturally there
could be no isnad. The necessity for Schacht not to find first-century
isndds blinds him to any contrary evidence. In discussing the statement of
Ibn Sirin (d. 110 A.H.) that the demand for the interest in isnads started
from the civil war (Fitna), he says:

We shall see later that the civil war which began with the killing of the
Umaiyad Caliph Walid b. Yazid [a.H. 126], towards the end of the Umaiyad
dynasty, was a conventional date for the end of the good old time during
which the sunna of the Prophet was still prevailing; as the usual date for the
death of Ibn Sirin is A H. 110, we must conclude that the attribution of this
statement to him is spurious. In any case, there is no reason to suppose that
the regular practice of using isnads is older than the beginning of the second
century A.H.»

This whole argument, impugning a reliable source, is based on an

15 For details, see Studies, pp. 213-214.
16 Jbid. p. 214.
7 See Studies, p. 214.
8 Origins, p. 37.
19 Ibid., p. 37.
 Origins, pp. 36-37.
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arbitrary interpretation of the word “Fitna.” The assassination of Walid
b. Yazid has never been a “‘conventional date™ in Islamic history and was
never reckoned as the end of the *good old time.” This title is given only
to the period of the Four Righteous Caliphs.

Further, there were many Fitnas before this date. There was the civil
war between Ibn al-Zubair and ‘Abd al-Malik b. Marwan about 70 A .H.
But the biggest Fitna of all was the civil war between *Ali and Mu*awiyah,
which produced a breach among Muslims that exists to the present day.
Taha Husain rightly described it as the fiercest quarrel of Islamic
history.2! The assassination of the Caliph Uthman precipitated a Fitna
even before this time.

In this context, it is difficult to see any justification for assuming that
the Firna referred to is the civil war that arose after the killing of Walid b.
Yazid. Moreover, as was shown earlier in this chapter in the charts of the
spread of ahadith in the Muslim world up to the first half of the third
century, mass fabrication was impossible: thousands of scholars from
Afghanistan to Egypt and from what is now the USSR to Yemen would
have had to meet and agree on massive collusion. Another point that may
be raised is that if the ancient schools of law — according to Schacht — were
born in the second century, the traditionist movement would have had to
come into existence at a later date. He saw no reason to suppose that the
regular practice of using isnads is older than the beginning of the second
century, although he seems to have been prepared to admit that the
irregular use of isnad may be dated even earlier, somewhere in the first
century. The problem that needs resolution here is by whom were these
isnads used, since there were neither lawyers nor traditionists in exist-
ence.

Arbitrary and Careless Creation of Isnads

In Schacht’s view, “‘the isnads were often put together very carelessly.
Any typical representative of the group whose doctrine was to be pro-
jected back on to an ancient authority could be chosen at random and put
into the isnad. We find therefore a number of alternative names in
otherwise identical isnads, where other considerations exclude the possi-
bility of the transmission of a genuine old doctrine by several persons.’?”
He goes on to quote six examples of alternative attribution in the genera-
tions preceding Malik, and then gives four other examples of general
uncertainty in the creation of isndad. I shall treat these two gre f
examples in turn.

Alternative Names
The six examples of alternation quoted by Schacht are:

1. Nafi‘ and Salim (passim).
21 Tiha Husain, [Cairo, 1951] Al-Fitna al Kubra 'Uthmdn, p. 5.
2 Origins, p. 163.
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Nafi‘ and ‘Abdallah b. Dinar (Muw. iv, 204 and Ikh. 149f1.).

Nafi* and Zuhri (Muw. iii, 71 and Muw. Shaib. 258).

Yayha b. Sa‘id and *Abdallah b. ‘Umar ‘Umari (Muw. ii, 197 and
Muw. Shaib. 207).

Yayha b. Sa‘id and Rabi‘a (Muw. ii, 362 and Tr. 42).

6. Muhammad b. ‘Amr b. Hazm and Abu Bakr (b. ‘Amr) b. Hazm
(Muw. i.259 and Tr. 101).23

Schacht gives no indication or evidence of the nature of the “other
considerations” that would exclude the possibility of transmission of a
genuine old doctrine by several persons. We therefore must assume what
these might be. Did the people themselves not exist? Had they no
opportunity to learn the doctrine from the same or different scholars?
Was the content of the tradition not possible in the Context of the times?
In fact, these were all genuine historical people; all were of the same
generation or lived in the same city for a period of 30 to 40 years, and
there is no illogicality in the subject matter.

Let us now examine in detail each of the first six examples.

ol

bl

EXAMPLE 1: NAFI' AND SALIM

Schacht quotes no hadith from these two sources. We can therefore only
prove that the two scholars did exist and that they had the opportunity to
learn from a common source. Their connection with Ibn ‘Umar is well
documented. According to Dhahabi, Nafi* was a freed man of Ibn ‘Umar
who served his master for more than 30 years.?* We are also told that he
died in Medina in 117 A.H.25 Salim was the son of Ibn ‘Umar. He died in
106 A.H,?% 32 years after his father’s death. At the end of the first century
he was one of the most famous scholars in Medina, and one of the “‘seven
lawyers™ of that city. Living in the same city, and perhaps even in the
same house, for 30 or 40 years, the two scholars had ample opportunity to
learn from Ibn ‘Umar.

EXAMPLE 2: NAFI' AND ‘ABDULLAH B. DINAR

‘Abdullah b. Dinar was also a freed man of Ibn ‘Umar with similar
opportunity to learn ahadith from him. He is mentioned by the Shi'ite
historian al-Ya‘qubi as one of the famous lawyers of Medina,?” and is
recorded by Bukhari as a transmitter from Ibn ‘Umar.28 It is therefore
more than likely that two men, Nafi' and ‘Abdullah b. Dinar, could
transmit the same ahadith from a single common source as they lived 60 or

2 Origins, pp. 163-164.

24 M. al-Dhahabi, Tadhkirat al-Huffaz, (Hydrabad) vol. i, p. 88, reprint Beirut, N.D,
2 Tahd., vol. x, p. 414.

26 Tagrib, (Cairo, 1960), vol. I, p. 280. Cited hereafter as Tagrib.

27 A. A’ Ya'qubi, Tarikh al-ya'qabi (Beirut, 1379-1960), vol _ II, p. 309.

28 M. al-Bukhari, ar-Tarikh al-Kabir [Hydrabad, 1361], vol. iii, i, p. 81.
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70 years together in the same city, and were freed men of the same
person.

Is there any difficulty in the content matter of the ahadith? Here are the
texts:
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1. Shafi'i—Malik — Nafi* — Ibn ‘Umar: the Prophet was asked about the
lizard (al-dabb); he replied, “Neither do I eat it nor do I forbid it.”2?
2. Sufyan-‘A. Dinar - Ibn *Umar— the Prophet, as mentioned above.
3. Malik - *A. Dinar — Ibn ‘Umar — A man called to the Prophet,
saying, ‘‘Messenger of Allah, what do you say about lizard?"" Upon
which the Prophet replied, “Neither do I eat it nor do I forbid it.”"30

Thus, Ibn ‘Umar says that the Prophet was asked about the eating of
lizard, to which he replied: I neither eat it nor forbid it.”” Lizards clearly
did exist in those days, and there is no reason to suppose that everyone
either liked or disliked eating them.

We have shown that both scholars were in a position to transmit this
statement from Ibn *‘Umar. What other problem can there be? Transmis-
sion of this hadith through Nafi* is well documented by his students —
notably, ‘Ubaidullah b. ‘Umar and Juwairiya b. Asma’,?! both of whom
were colleagues of Malik. Two students of Malik, namely, Yahya and
Shaibani, give its isnad as Malik — ‘Abdullah b. Dinar — Ibn ‘Umar.
Shafi‘i, however, gives it the isnads Malik — Nafi* — Ibn ‘Umar and Sufyan
—‘Abdallah b. Dinar - Ibn ‘Umar.

Here we do find a contradiction, but it is as easy to believe it an
omission of one of the authorities as to consider it an error of commission
or carelessness. Malik heard the hadith from both sources. He transmit-
ted many other ahadith from Nafi‘ and could quite easily have transmitted
this one from Nafi* to Shafi‘t without feeling the need to record it, in his
Muwatta’, any more than that he heard it from ‘Abdullah b. Dinar.

We know that not all of his ahadith or legal opinions are contained in
the Muwarta’, and many of his students (more than a thousand)3? varied
in the amount they transmitted from him. Thus, if a hadith is transmitted

29 Umm. vol. vii, p. 149. 5-1bid.

0 Muw. vol. iv. p. 369. Muw. Shaib. p. 220.

3 Hadith Nafi* 115 and Hadith Juwairiya 24 in Studies, Arabic section, pp. 131, 136.
32 *Ayad, Tartib al Madarik (Beirut, 1387), vol. I, p. 279.

170



from him by a reliable scholar and is not found in Muwarta’, we cannot
necessarily blame the scholar for carelessness on this ground alone.
Elsewhere, Schacht has impugned the Golden Chain of Malik — Nafi* -
Ibn ‘Umar, basing his objections to its authenticity on the age of Malik
and on the *‘client”" relationship of Nafi* to Ibn ‘Umar. In his own words:
“But as Nafi‘ died in A.H. 117 or thereabouts, and Malik in A_H. 179, their
association can have taken place, even at the most generous estimate,
only when Malik was little more than a boy. It may even be questioned
whether Malik, whom Shafi‘i charged elsewhere with concealing im-
perfections in his isnads, did not take over in written form traditions
alleged to come from Nafi‘.”3* He says in the footnote that “nothing

authentic is known of Malik’s date of birth.”*
If we consult the bibliographical works, however, we find that most of

the scholars, even those who were born a little earlier than Malik, state
that he was born in 93 A .H.; a few put it in the early months of 94 A H., a
fewin90 A H., and a few in 97 A.H.. But there is no one who maintains any
date later than this. So Malik was at least 20 years old, if not 24 or 27,
when Nafi‘ died. He transmitted in the Muwana’ from Nafi‘ only 80
traditions of the Prophet, which cover in the printed text of Ibn ‘Abd
al-Barr about 15 pages. 3 Other arhar transmitted by Malik on the author-
ity of Nafi* are not taken into account; if we take an equal number to those
from the Prophet, then it would be some 30 pages. The teacher, Nafi', and
the student, Malik, both lived in the same city until Malik was about 24
years old, which makes it difficult to say that he might not have learned
these 50 pages from his teacher.

The other point raised by Schacht is that Nafi* was a client of Ibn
‘Umar. But why should we believe that a man is dishonest because of this
relationship, when he was clearly accepted among his contemporaries
and the later authorities as most trustworthy?

EXAMPLE 3: NAFI' AND ZUHRI

Zuhri was born in Medina in about 51 A H., and studied there until his
thirties. He went to Syria and came back to Medina for some time,
subsequently joining the Caliph’s circle in Syria where he died in 124 A H.
Thus he lived in Medina at the same time as Nafi‘, for 30 or 40 years.
Historians tell us that they were colleagues, and that Zuhri also learned
from Nafi‘. Is there any evidence to prove that they could not transmit
genuine doctrines from earlier authorities? Here are the original texts
with the translation.

3 Origins, pp. 176-177.
* Origins, p. 176, 4.
35 Tajrid al-Tamhid, (Cairo, 1350) pp. 170-184.
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1. Malik — Zuhri - Ibn al-Musayyab: If a man pronounced ila‘ [swore]
to abstain from sexual intercourse with his wife for four months and
later on changed his mind before the four-month period was passed,
then she would remain his wife. If four months passed before he
changed his mind, this would [automatically] be counted as a di-
vorce but the husband would have the right to take her back as his
wife if the waiting period had not passed.

2. Malik — Nafi* - Ibn ‘Umar: If a man pronounced i/d@’ on his wife and
the four-month period passed, he would have to make a choice.
Either he would divorce her or he would take her back [there would
not be any divorce automatically].

3. ‘A. Razzaq - Ibn Juraij — Ibn Shihab — Ibn al-Musayyab and Aba
Bakr b. “Abdul Rahman were both of the opinion that after an oath
of ila’, if four months passed it would be counted a divorce, and the
husband would have the right to take her back.

4. ‘A. Razzaq — Ma'mar — Ayub — Nafi* — Ibn ‘Umar: The one who
pronounces ila still has the right to keep his wife or divorce her even
after the four-month period.

5. Sa‘id — Hushaim — ‘Abdul Hamid — Nafi* - Ibn ‘Umar said the man

3% Muw. Shaib, p. 258, Muw. vol. 3. p. 174.

37 Muw. Shaib, p. 258, Muw. vol. 3. p. 173.

38 Musannaf, vol. 6. p. 456.

3 Musannaf, vol. 6, p. 458.

%0 Sa'id b. Manstr, Sunan, vol. 3, Part 2, p. 32.
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who pronounces ila’ on his wife would have to make up his mind at
the end of the four-month period: he could take his wife back or

divorce her.

Here Zuhri is transmitting the farwa of Ibn al-Musayyab on ila’ (to
swear to abstain from sexual intercourse with one’s wife for four months).
He was associated with 1bn al-Musayyab for more than seven years. Nafi*
is transmitting the farwa of Ibn *Umar on the same subject. We have seen
that Nafi‘ served Ibn ‘Umar for more than 30 years. Thus both scholars
had ample opportunity to learn the farwa from the authorities they cite.
Furthermore, there is a fundamental difference between the doctrine of
Ibn al-Musayyab and that of Ibn *‘Umar. Schacht does not recognize this
and thinks it a single doctrine ascribed to two early authorities.

The disagreement between Ibn ‘Umar and Ibn al-Musayyab can be
traced back to different interpretations of the Qur’anic verse, siira ii, 226,
so there is no reason to reject either statement on the grounds of content.
Moreover, we have proof in other works that students of both scholars
trace their knowledge of the farwa back to them. Ibn Juraij, a colleague of
Malik, learned it from Zuhri 4! and Ayyub and ‘Abdul Hamid trace its
origin to Nafi‘.42 We must therefore conclude that both men transmitted
the doctrine and that they learned it from the authorities they mentioned.

EXAMPLE4: YAHYAB.SA'ID AL-ANSARI AND ‘ABDALLAH B.
UMAR AL-‘UMARI

Yahya b. Sa‘id al-Ansari of Medina was born in the second half of the first
century A.H. He transmitted hadith from Anas b. Malik (d. 93 A H.) etc.
and died in 144 A H.43 ‘Abdallah b. ‘Umar (b. Hafs) al-*‘Umari of Medina
was born at the end of the first century A H. and transmitted hadith from
Nafi‘ etc. He died in 171 A.H.** Both transmit the following arhar from
Muhammad b. Ibrahim al-Taimi (d. 120 A.H.) Is there any improbability
in their both having met him? All three scholars lived in Medina and their
dates are close enough together to permit their meeting, even if we accept
that *‘Abdallah b. *Umar was only a young man at the time. Here is the
original text with the translation:

mqu)u-lJHjlwuuﬁmdwﬂupru&lﬁﬁwh -\
LA--“J._J\LJd'ﬂﬁ)‘auwi‘.}urﬁ‘sbb‘jﬂ‘diﬂ|-Lﬁqluaw)
(A Y Dol e g

yg&il@rﬁ;ﬁHb;ﬁJa&cﬂrﬁa&l#U#—;d.UL-UJ_.o‘-T -

41 Musannaf, vol. iv, p. 450.
“2 Ibid., p. 458.
43'Tahd., vol. xi, p. 22,.
“4 Tahd., vol. x, p. 327.
5 Muw. vol. 3. p. 289.
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1. Malik - Yahya — Muhammad — Rabi‘a: He saw the Caliph ‘Umar
cleaning bugs from a camel near the place of Suqya, (putting them)
into mud, while the Caliph was muhrim (proceeding for pilgrimage,
and in such a state that he should not kill any living beings).

2. Malik - ‘Abdullah — Muhammad - Rabi‘a said: ‘I saw ‘Umar
cleaning bugs from his camel near the place of Suqya, putting them
into mud, while he was in thbram (proceeding for Hajj)."”

3. ‘Abdul Razzaq—Ibn ‘Uyayana— Yahya - Muhammad - Rabi‘a: The
same except he did not mention the mud.

4. ‘A. Razzaq — ‘Abdullah - Muhammad - Rabi‘a: *‘I saw ‘Umar b.
Khattab cleaning bugs from his camel near the place of Suqya
(putting them into the mud while he was muhrim).”

The athar refers to Caliph ‘Umar removing bugs from his camel while
on pilgrimage. Given the existence of camels in Arabia and the well-
established practice of undertaking pilgrimages, there can be little diffi-
culty here. There seems to be only one objection: Schacht might be saying
that two students of Malik, Yahyab. Yahya and Muhammad al-Shaibani,
both transmitted from Malik the same arhar but were very careless in
recording the isnad. The following are the isnads of Yahya and Shaibani,
respectively.

Yahya's version: Malik — Yahya b. Sa‘id - Muhammad b. Ibrahim —
Rabi‘a— ‘Umar.

Shaibani’s version: Malik — Abdallah b. ‘Umar — Muhammad b. Ibra-
him — Rabi‘a - ‘Umar.

One of Malik’s students names Yahya as Malik’s authority, while
another names ‘Abdailah b. “‘Umar. Schacht calls this careless putting
together of the isnad. We may just as easily assume that Malik heard this

4 Muw. Shaib. p. 207.

47 Musannaf, vol. 4. p. 450.
8 Jbid. p. 449.
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arhar from two of histeachers. The evidence of two of Malik’s contempor-
aries, Tbn ‘Uyaynah (107 - 198 A.H.) and *Abdar Razzaq al-San*ani (126 -
211 A.H.). tends to support this point.

Ibn *Uyayna transmitted this same arhar from Yahya b. Sa'id -
Muhammad b. Ibrahim — Rabi‘a — *‘Umar,* while *Abdar Razzaq trans-
mitted from ‘Abdallah b. ‘Umar — Muhammad b. Ibrahim - Rabi‘a -
‘Umar.*? This makes it quite clear that neither Shaibani, nor Yahya can
be blamed for changing the names of the authority of Malik. There were,
in fact, two. One belonged to Iraqgi school of law and lived in Kufa, while
the other was from Ahl al-Hadith and belonged to Yemen. Clearly, Malik
learned these athar from both authorities, sometimes naming one and
sometimes another. This may be remiss of him in the eyes of future
scholars, but he can hardly be blamed for carelessness — at least he has let
us know two of his sources. But if Schacht continues to insist on careless-
ness, then he has to solve the riddle of probability of how a Yemenite,
‘Abdur Razzaq, carelessly put together an isnad that coincides with the
authority quoted by an early careless scholar of Iraq.

EXAMPLE 5: YAHYA B. SA'ID AND RABT'A

Rabi‘a b. Aba ‘Abdar Rahman, was one of the most famous scholars in
Medina known as Rabi‘a al-Rai’. He died in 136 A.H.,°! thus he and
Yahya could easily have been part of the same learning circle for 50 years.
They could both have heard this fatwa from Muhammad b. Ibrahim, or
one could have transmitted it to the other. Let us examine the text for any
problems of content.
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Here is the translation.
1. Malik - Yahya - Muhammad said that ‘agiga [sacrificing an animal

% Musannaf, vol. iv, p. 450.

50 Ibid. , p. 449.

1 Ibn Hajar, Tagrib, vol. 1, p. 247.
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upon the birth of a baby] is desirable, even if one may sacrifice a
sparrow, 52

2. Malik - Rabi‘a— Muhammad: He heard his father saying, “‘Agiga is
desirable, even if one may sacrifice a sparrow.”s3

3. Malik speaking about ‘agiga said: **Our opinion in the case of ‘agiga
is that anyone who offers ‘agiga should sacrifice a sheep on behalf of
his baby, one sheep for the boy or the girl. The ‘agiga is not
compulsory, but to act accordingly is preferable [mustahabb]. . . .
This is like the sacrifice of Hajj and Udhiya; therefore, any animal
which has a defect is not acceptable.>* However, Shaibani did not
record this statement.>>

There can be no confusion here. Muhammad b. Ibrahim gives his own or
his father’s opinion regarding ‘agiga. The one objection that might be
raised is that Shafi‘i traces the farwa back from Malik through Yahya and
Muhammad b. Ibrahim, while Yahya’s version of the Muwatta’ shows it
coming through Rabi‘a, and Shaibani omits it totally. This is the same
kind of problem as in the second example above, and can be met with the
same argument: that there is every likelihood that Malik heard the farwa
from two sources. Supposition is not a sufficient basis to prove otherwise.
In any event, we should ask ourselves why later scholars would have
wanted to invent an isnad for this farwa. Being the wording of Successors,
it has no weight in Shafi‘i’s eyes, and, moreover, it embodies an idea that
both Malik and Shafi‘i rejected.

EXAMPLE 6: MUHAMMAD B. ‘AMR B. HAZM AND ABU BAKR
(B. “AMR) B. HAZM

The problem under discussion concerns praying in a single cloth. Malik
brought forward the following evidence:

1. The practice of the Prophet narrated by two Companions.
2. A saying of the Prophet to this effect.

3. The practice of two Companions, Abi Huraira and Jabair.
4. The practice of Muhammad b. ‘Amr b. Hazm.

However, Shafi'i reported the same practice but on the authority of Abu
Bakr b. Hazm:
e S U L aad 3 s O Wl e S5 G e e e LG5
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Rabi‘a reported about Aba Bakr b. Hazm that he used to pray in a shirt

52 Umm., vol. 7. p. 202.

58 Muw.,vol. 3. p. 98.

54 Ibid. p. 98- 99.

55 Muw. Shaib. p. 225-226.
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[gamis]. [The Medinese protagonist says|: *'I say that we dislike it.”
He inquired: *Why do you dislike that which was liked by Aba Bakr?”

The version of Shafi‘ is most probably correct. Aba Bakr b. Hazm died
in 117 or 110 A_H. or thereabouts’ and Muhammad b. ‘Amr b. Hazm died
in 63 A.H.57 The nickname [kunya|] of Abi Bakr was Aba Muhammad;38
there may have been an Aba Muhammad b. ‘Amr b. Hazm, and some
scribe may have made a mistake in copying. As Shafi‘i’s version is correct,
the mistake might well have been committed by the student of Malik.

Schacht might say that his point is valid after all. But no scholar believes
that he or any other scholar is infallible. Indeed, Schacht makes the same
sort of mistake in this case. The full name of Aba Bakr b. Hazm is Abu
Bakr b. Muhammad b. ‘Amr b. Hazm%% and not Aba Bakr b. *Amr b.
Hazm as given by Schacht.

These six examples do not prove that isnads were put together careless-
ly and in an arbitrary manner. In fact, if we adopt Schacht’s view that
isnads were fabricated in the second century, we may find ourselves
surprised that scholars widely scattered throughout the Islamic world
were able to reach so much agreement on the isnads they created.
Without modern methods of communication this would seem improb-
able, if not impossible. Moreover, since we have shown that the alterna-
tive narrators were historically capable of having learned from the same
source, the existence of alternatives would be evidence of great care,
rather than carelessness, among the second-century scholars who “cre-
ated” isnads. Considerable research would have been required to estab-
lish that the alternatives in question were feasible. That is, the existence
of alternatives serves to vindicate the traditional view, rather than to
threaten it. Schacht’s only justifiable complaint might be the omission of
some of the authorities and the mentioning of only some of them.

General Uncertainty

Schacht quotes four more examples of what he calls “the general uncer-
tainty and arbitrary character of isnads.”% Let us examine each of these
examples in turn to determine what constitutes this uncertainty and
arbitrary character.

EXAMPLE 1
Schacht cites two stories about a mudabbar ! slave, each with a different
isnad:

36 Tahd., xii, 39.

8 Tagrib, ii, 195.

38 Tahd., xii, 24.

3 See Tahd., xii, 38.

& Origins, p. 164,

1 A slave to whom freedom has been promised on the master’s death.



1. Hafsa killed a mudabbar slave who had bewitched her. Malik —
Muhammad b. ‘Abdalrahman b. Sa‘d b. ‘Zurara — Hafsa.®?

2. *A’ishasold a mudabbar slave who had bewitched her. Malik — Abul
Rijal Muhammad b. *Abdalrahman [b. Haritha] - his mother ‘Amra
—*A’isha.63

Schacht maintains that these are two versions of the same tale: One of
these versions is modeled on the other, and neither can be regarded as
historical. It is obvious that the story was put into circulation in the
generation preceding Malik on the fictitious authority of one Muhammad
b. ‘Abdalrahman. and this name was completed in such a way as to refer
to two different persons in the two versions, it is at least doubtful whether
Malik met either of them.*

It is difficult to see on what grounds Schacht makes this assertion. The
two stories are fundamentally different, in the people concerned (Hafsa
and ‘A’isha) and in the fate of the slaves: one was killed and the other was
sold. His contention that neither version is historical needs support to be
accepted. We know that our forebears believed in witchcraft — many
people still do — so actions of this type might well have been common-
place. The infectiousness of witchcraft hysteria is well documented (see,
for example, the articles on Salem, Massachusetts and witchcraft in the
Encyclopaedia Britannica) so it is more than likely that there would have
been more than one instance of persecution.

As for the isnad itself, it is Schacht’s stance always to be suspicious if he
finds two people bearing the same name. A quick reference to the
telephone directory of any Western city is enough to show the illogicality
of this stance. Are people with identical names or only slight variations in
name fictitious? In sum, the example gives no basis for a charge of
uncertainty.

Moreover, there are scores of scholars of the early second century who
transmitted traditions from these two authorities and differentiated be-
tween them. % One of them, Muhammad b. ‘Abdur Rahman b. ‘Abdul-
lah, was appointed governor of Yamama by ‘Umar b. ‘Abdul *aziz % and
died in 124 A H. The second one is Muhammad Abu Rijal, the date of
whose death is not mentioned. As Malik explicitly confirms that he
learned from him personally,®’ there is no reason to suspect Malik’s
statement. Since all these three belonged to Medina, there was every
possibility that they met each other.

2 Muw. iv.,49.

&3 Muw. Shaib., 359; Tr. 111, 93.

© Origins, p. 164. Schacht erroneously writes Jariya instead of Haritha, which I have
corrected.

5 See Tahd., vol. ix, pp. 289, 295.

% Ibid., p. 298.

7 Muw. Shaib. pp. 299-300.
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EXAMPLE 2
As a further example of uncertainty, Schacht cites:

A tradition in Muw. 1, 371 reads: Malik - Hisham - his father *‘Urwa —*Umar
prostrated himself [on a certain occasion which is described], and the people
prostrated themselves together with him. As ‘Urwa was born in the caliphate
of ‘Uthman, this isndd is ‘interrupted’ [mungati‘]. Bukhan has a different,
uninterrupted isndd. But old copies of the Muwatta’ have ‘and we did it
together with him," which is impossible in the mouth of “Urwa. This of course
is the original text of the Muwaita’. The same words occur in the text of a
different tradition from the Prophet on the authority of Aba Huraira. This
shows that the formulation of the text of the tradition came first, the isnad
was added arbitrarily and improved and extended backwards later.*®

It shows nothing of the sort. Ma‘mar (95 - 153 A.H.), who died some 26
years before Malik, quoted the same athar as follows:
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‘A-Razzaq — Ma'mar — Hisham — his father ‘Urwa: "Umar recited a verse on
the pulpit which contained sajda [prostration], then he came down and
prostrated, and the people prostrated together with him. When he recited
the same stira on the next Friday [prayer] and was about to reach the point of
sajda, the people prepared themselves to prostrate. ‘Umar said, “It is not
obligatory upon us to prostrate except if we wish™': then he recited it and did
not prostrate.

If one compares this with the printed text of the Muwatta’ of Imam
Malik, one finds almost the same thing:
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Malik — Hisham — his father ‘Urwa: ‘Umar recited a verse containing sajda
while he was on the pulpit on Friday, then he came down and prostrated.
The people prostrated together with him. He recited the same verse on the
occasion of the next Friday [prayer]. People prepared themselves to pros-
trate, then he said: ““Take it easy. Allah did not make it obligatory upon us
except if we wish to we can do it. Then he did not prostrate and forbade them
from prostration.”

That the hadith was transmitted by Malik’s colleague Ma*‘mar is almost

88 Origins, p. 164.
% Musannaf, vol. 3. p. 346.
7 Muw., Qur'dn, p. 16.
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identical with the printed text of Malik is enough proof that what was
found in some copies of the latter is a late discrepancy. Schacht may not
accept this, claiming that Ma‘mar was older than Malik, yet his recording
did not invalidate Malik’s recording. We also find that two of Malik’s
students, Shaibani (d. 189 A.H.) and Qa‘nabi (d. 221 A.H.), recorded
almost the same text. Shaibani’s version is given first:

r_,,,.llJ;w‘.JnJ,u.m Juth-lu,,.;u'.L.L u....J-id_x.ﬁdbl
JSQ > 134&.#.}1&5}4:;—;&!1"& ¢ L_Juf\'i‘..i.l.ol;.&‘IAUlq'l rS.L.-J
. lgiu;o,)pdfuuswidhﬂb;ﬂ:
Muhammad b. Hasan said: We learned that *‘Umar b. Khattab recited a
prostrated verse containing sajda on the pulpit on Friday. He came down
and prostrated and they prostrated together. He recited it on the next
Friday. The people prepared themselves to prostrate. Then ‘Umar said,
“Take it easy. Allah has not made it obligatory upon you, except if we wish.™
Then he recited it and did not prostrate and forbade them from prostration.
This was reported by Malik on the authority of Hisham from his father
‘Urwa.
Qa‘nabi’s version:
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Abu Bakr - Ishaq - Qa'nabi — Malik — Hisham — his father *Urwa: *“Umar b.
Khattab recited verse containing sajda while he was on the pulpit on Friday,
then he came down, and prostrated, and the people prostrated with him
together. Then he recited the same on the next Friday. They were about to
prostrate. He said, ‘Take it easy. Allah did not make it obligatory upon us
except if we wish.” Then he recited it and did not prostrate, and forbade them
from prostration.

Thus the recording of the authorities older than Malik and the record-
ings of Malik’s students tally with the printed text, which is more than
enough proof of a later discrepancy. However, Schacht had no basis for
believing that this “of course* is the original text of the Muwaita’, for I
believe he did not see a copy written by Malik himself. Moreover, the
most famous commentator on the Muwatta®, Ibn ‘Abd al-Barr (d. 463
A_H.), makes no mention of it in the versions of the Muwatta' he used. Nor
is there any reference to “old copies” in the text and commentary of
Zurqani, from which Schacht took his quotation.

Here is the text:

1 Al-Hujja. i, 287.
72 Qa'nabi, Muwatta'. p. 146.
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‘Umar b. Khattab recited sajda while he was on the pulpit. He came down
and prostrated, and the people prostrated with him together . . . Thisis the
correct version which has been transmitted by Abi *Amr, although in some
copies it appears as “*We prostrated with him . . . Then he recited it on the
next Friday. The people became prepared for prostration, upon which he
said, “Take it easy.” . . . Then he did not prostrate and forbade them from

prostration.

Zurgani says that this is the correct version, although in some copies it
appears as ‘wa sajadna ma'ahu ( axa Udxy)

Everv Arabist would reach the conclusion that it is a scribe’s mistake;
dropping asingle lettersin - from .l am was sufficient to make all
these versions. Had it been the originai text, as assumed by Schacht, then
‘Urwa would have used the first-person personal pronoun plural number
and the structure of the whole of the next sentence would have been

e Of Liatag o o5 L L 3 W UL

This is another proof that it is a later discrepancy. It is clearly unaccept-
able to cast doubt on the isnad of Bukhari on the basis of a discrepancy
that occurred in a later text.

EXAMPLE 3
Schacht tries to give the impression that various isndds were concocted for
two ahadith on this subject:

The Iraqian doctrine which extends the right of pre-emption to a neighbour
is expressed in two legal maxims: “the neighbour is entitled to the benefit of
his promimity™ (al-jar ahaqq bi-sagbih). and ‘the neighbour of the house is
entitled to the house of the neighbour’ (jar al-dar ahagq bi-dar al-jar). The
first has the isnad *Amr b. Shanid — Abu Rafi* — the Prophet (Tr. 1, 49; lkh.
260), the second the isnad Qatada — Hasan Basri — Samura — the Prophet
(Ibn Hanbal, v. 8 and often; Ibn Qutaiba, 287). But the second was also
provided with an alternative form of the isnad of the first: ‘Amr b. Shu‘aib -
Sharid - the Prophet (Ibn Hanbal, iv. 388).7¢

This hypothesis can be refuted by reference to contemporary sources.
The version ‘Amr b. Shu‘aib — ‘Amr b. Sharid — Sharid - the Prophet is
recorded by Abu Yisuf in his work the Ikhtilaf Abi Hanifa wa Ibn Abi

3 Muw. vol. 1, p. 371.
™ Origins, pp. 164-165.
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Laila.” This work probably belongs to the first half of the second century,
some one hundred years before Ibn Hanbal, and by Shaibani? proving
clearly that the hadith was not *‘provided with an alternative form of the
isnad’ in the time of Ibn Hanbal or Shafi'i. However, it ought to be noted
that the last quotation of Schacht (from Ibn Hanbal iv, 388) is misprinted.
‘Amr b. Shu‘aib did not transmit directly from Sharid but from ‘Amr b.
Sharid, and this name was dropped either in printing or in transcribing.
The same hadith is printed on the next page of the same book (p. 389)
where the correct version is given.

We may assume, then, that the second hadith was transmitted by both
Sharid and Samura. Is it inconceivable that ‘Amr b. Shu‘aib should have
heard it from ‘Amr b. Sharid? Or that Qatada should have heard it from
both Hasan Basri and *Amr b. Shu‘aib? In assuming that if the name of a
scholar occurs several times in different ehadith on a subject, the isndds
were forged, Schacht demonstrates a surprising lack of understanding of
the techniques of early Islamic scholars in using isnad. Typically, in
teaching and learning, the early scholars preferred to refer to isnads
rather than books.”” If a scholar were collecting material on a given
subject, he would quote the isnads of the ahadith available to him; thus
for later authorities using his material he would become part of the isnad.
His appearance in several different chains would mean only that he had
gathered extensive material on the subject.

To demonstrate the fallacy inherent in Schacht’s assumption, let us
imagine that Malik's Muwarta’ was one of the many earlier source books
that were lost. We would then find the Muwarta’ material scattered
throughout the classical collections, with isnads passing through Malik.
Schacht’s argument would lead us to the view that all these isndds are
forgeries. Moreover, the fact that mistakes are made does not invalidate
the material in question. We know, for example, that there are some
200,000 differences and variations in existing Greek Bibles™ and the
same is true of many famous literary masterpieces. So even if mistakes in
isnads and ahadith exist, Schacht has produced no evidence that would
cause us to impugn the good faith of the majority of transmitters or
abandon the hadith literature.

Gradual Improvement of Isnads

One of Schacht’s central contentions is that isndds were gradually *im-
proved” by forgery and fabrication, early incomplete isnads being com-
pleted by the time of the classical collections. In his own words:

7% Edited by Abul Wafa al-Afghani (Cairo, 1357), p. 39.

76 Muw. Shaib., 305.

7 See Studies, pp. 293-300

78 See P. Auvray and A Barueq, Introduction a la Bible, p. 111.
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The gradual improvement of isndds goes parallel with, and is partly indis-
tinguishable from, the material growth of traditions which we have discussed
in the preceding chapters; the backward growth of isnads in particular is
identical with the projection of doctrines back to higher authorities. Gener-
ally speaking, we can say that the most perfect and complete isnads are the
latest. Asis the case with the growth of traditions, the improvement of isnads
extends well into the literary period . . . The Muhammadan scholars chose
to take notice of one particular kind of interference with isnads, the radlis;
we saw that Shafi‘i disapproved of it, but mimimized its occurrence.™

In support of this point, Schacht presents seven cases which will be
discussed in detail below.
The general remarks of Schacht:

Athar A.Y : The editor has collected in the Commentary the parallels in the
classical and other collections; a comparison shows the extent of the progres-
sive completion, improvement, and backward growth of isndds.®

Most of the Orientalists” misconceptions may be attributed to their
choice of the wrong materials for the study of isndd. They use sirah and
hadith-Figh literature instead of pure hadith literature, ignoring the
different nature of these books. This is rather like using science fiction
works to learn about physics and chemistry — one may learn something of
value, but the knowledge will inevitably be incomplete.

The early lawyers mention the importance of isnads time after time, but
they also state explicitly that, for the sake of brevity, they chose not to
quote all the authorities and sources available to thems Their main
concern was the legal point at issue and we can easily see that they would
feel justified in not quoting isnads, particularly if the hadith in question
was well known among the scholars. We find Aba Yuasuf, for example,
saying that considerations of brevity prevented him from recording all the
ahadith and isnads at his command.®! Even Shafi'i remarks in places that
he has heard unbroken isnads for the ahadith he quotes, but cannot
remember them at the time.5?

We must accept, first, that these scholars’ knowledge was partial, and,
second, that they omit in their works many details that were known to
them. The following phenomena are common in hadith-Figh literature as
will be clear in the light of the Appendix I.

Omitting the isnad entirely where other sources prove they knew it.

Quoting only partial isnads — citing either the immediate and highest
authority, or various authorities at different points — where other sources
prove they knew it in full.

" Origins, p. 165.
50 Origins, p. 165.
81 See Auza'i, p. 38.
82 See Umm, vii, 311; ar-Risalah, 405; and Majid Khaddun®, Islamic Jurisprudence (Balti-
more, 1961), p. 254,
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Mentioning onlv one channel of isnad from several available to them.

Using the expression ““from a man™ ( J>, ¢ ) or “from a reliable
man” ( -~z e ) when the authority in question is elsewhere cited by
name.

Appendix 1 gives examples of these patterns of isnad usage from the
works of Ibn Ishaq. Malik, Abi Yasuf. Shaibani, and Shafii. quoting
references to the sources that prove they did know the details they
omitted. In the following paragraphs I shall confine myself to specific
comments on the invalidity of the examples Schacht himself has chosen to
“prove” this highly dubious point. I commented in the previous chapter
on the fallacy inherent in the e silentio argument. This should be borne in
mind throughout the discussion that follows.

ExanmpLE ]

Muw. 111 172 und Muw. Shaib. 364: Malik — Zuhri — Ibn Musaiyib and Aba
Salama - Prophet: this tradition is mursal. Shafi'i [Ikh. 258 f.] has the same,
but knows it also with the full isnads Zuhri - Aba Salama - Jabir — Prophet,
and Ibn Juraij — Abul-Zubair - Jabir - Prophet. According to Comm. Muw.
Shaib.. Ibn Majashiin, Aba *Asim Nabil and Ibn Wahb give it with a full
isnad through Abu Huraira instead of Jabir, and so it occurs in Tahawi, ii.
265: Abi "Asim Nabil — Malik — Zuhri — Ibn Musaiyib and Aba Salama —
Abu Huraira - Prophet. But Tahawi remarks that the most reliable of
Malik's companions, including Qa'nabi and Ibn Wahb. relate it with an
imperfect isnad, that is, mursal *

Schacht’s comment on the isnad is based on his misunderstanding of the
text of Tahawi. He speaks here only of the hadith transmitted by the
students of Malik, and not of ahadith coming through other channels.
Some of Malik’s students transmitted it with full isnads, but the more
famous among them transmitted it as mungqati*.#* This does not mean that
no other hadith with different isnads existed. After recording the hadith
through Malik, Shaibani specifically says:

s ade oo e 5 Ly
There are many different ahadith related on the subject . . . on the authority
of the Prophet. 85

In the hght of this statement, it is clear that he is quoting only from a
portion of the hadith available. As Schacht points out, Shafi‘i (Ikh. 258f.)
has the same hadith with two separate full isnads. That these were not

8 Origins. pp. 165-166.
# Tahawi, Ma'ani al-Athar, ii, 265. Mungati' means that the isndd is broken as one of the

transmitters has been dropped and not mentioned.
8 Muw. Shaib.. p. 364.
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recorded by Malik is not sufficient proof that they did not exist at the
time. We have positive proof that the custom was to record some of the

isnads. while leaving others.5¢

EXAMPLE 2

Muw. iv. 35 and Muw. Shaib. 239: Malik — Zuhri - Ibn Musaiyib - Prophet:
this tradition is mursal. Shafi'i (Tr. V11, 14) has 1t with a complete isnad
through *a reliable man’ [identified by Rabi* as Yahya b. Hassan] - Laith b.
Sa*d — Zuhn - Ibn Musaiyib — Abu Huraira — Prophet. The name of Abu
Huraira was inserted in the period between Malik and Shafi'i and taken from
the isnad of a parallel version with a sensibly different text (Muw. and Muw.
Shaib., loc. cit.). In the same context, Shafi‘i records the doubts of some

Medinese regarding isnads in general %7

First, there is a mistake in the reference at the beginning, which should
read Muw. Shaib. 293.

Second, Schacht’s statement is misleading. There are two ahadith on
the subject recorded by Malik and Shaibani, ohe with mursal isnad and
the other with complete isnad, both concerning the decree of the Prophet
to pay wergeld in certain cases. One is Malik — Ibn Shihab — Ibn al-
Musayyab —the Prophet; the other is Malik — Ibn Shihab [al-Zuhri] — Aba
Salama— Abu Huraira — the Prophet. Both Malik and Shaibani therefore,
knew the hadith with full as well as incomplete isnad.8

The third point which needs to be raised is that the subject matter of the
hadith recorded by Shafi‘i with full isndd is not the same as that of the
hadith recorded by Malik with incomplete isnad. The first hadith says
(0l hs d o4l @ 49", . . hehanded downaruling regarding the fetus in
itsmother’'swomb. . .”  while the second one says (LWl Lo odL oad)
. . . he handed down a ruling in which he required the tribal unit [of
the defendant] to pay the wergeld for the fetus. . .” The first hadith
concerns wergeld while the second speaks about the parties or people who
have to pay it — two quite different hadith on two quite different matters.
Scholars are unanimous on the first, but differ about the second. Schacht
prefers to consider them parallel versions with sensibly different texts,
which must cast doubts on his understanding of the Arabic text. Moreov-
er, his comment that some Medinese expressed doubt regarding isnads in
general is based on a misunderstanding of Shafi‘T’s statement and style.
As the second hadith recorded by Shafi‘i was not accepted by the
Medinese, Shafi‘i was refuting — as a lawyer — all the reasons that might

86 See examples of careless naming cited in examples 21-24 in Chapter Seven and under the
heading **Beginning and Development of the [snad System™ in this chapter.
87 Origins, p. 166.
B8 Muw. iv, 35 (p. B55 in Fu'ad’s edition); Muw. Shaib. 293,
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cause the rejection of the hadith; but no real doubt was being expressed
by any party.

EXAMPLE 3

Muw. iv. 44: Yahya b. Sa‘id — *Amr. b. Shu‘aib - *Umar gives a decision,
referring to an inconclusive statement of the Prophet. Ibn Maja [Abwab
al-fara'id, Bab mirath al-qatl], however, has a tradition with the isnad
Muhammad b. Sa‘id or ‘Umar b. Sa‘id — *Amr b. Shu‘aib — his father
[Shu*aib b. Muhammad] - his grandfather ‘Abdallah b. *‘Amr — Prophet: a
wordy, explicit statement, part of a composite speech.®

Schacht should have been aware that early scholars themselves re-
jected the hadith recorded by Ibn Majah as spurious because the narra-
tor, Muhammad b. Sa‘id al-Shami, was notorious for fabricating hadith .0
This example proves how careful scholars were in eliminating false tradi-
tions. and, therefore, works against Schacht’s case rather than for it.

EXAMPLE 4

Ris. 45: Shafi'i does not remember whether having heard a certain tradition
with a reliable isnad and doubts whether it is well authenticated. But it exists
in Bukhari and Muslim with a first class isnad [see ed. Shakir, p. 315].9!

But Shafi‘T explicitly says:

All the traditions that I have cited [above] in an interrupted fashion were
[originally] heard by me as uninterrupted, or are well-known traditions
related by many people transmitting them from scholars who were ac-
quainted with them through common knowledge; but I did not want to cite
traditions that I had not fully memorized, nor did I have access to some of my
books which I had lost [to verify them]; but I have verified the accuracy of
what I memorized by checking it with the knowledge of scholars, and I have
summarized it fearing that this book might become too long. I have, how-
ever, cited what might be sufficient without going into every aspect of it in an
exhaustive fashion.®?

In another place he says: “We know of no one who possesses know-
ledge of all the sunnas without failing to have a portion of it. So if the
knowledge of all scholars is gathered, the entire sunna would be known.
[However], if the knowledge of each scholar is taken separately, each
might be found lacking in some portion of it.”%3

When Shafi‘t himself admits that no one has knowledge of all hadith,
how can one cast doubt on a hadith because Shafi‘l is ignorant of it?

& Origins, p. 166.

%0 See any biographical work of Muhaddithin, for example, Tagrib, ii, 164.
%1 Origins, p. 166.

92 Khadduhri, Risdla, p. 265 (italics mine).

93 Ibid. , p. 89 (italics mine.)
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Moreover, the hadith was recorded with full isndd by two scholars who
were earlier than Shafi‘i: the Ibadi scholar Rabi* with the genuine isnad
Abii ‘Ubaidah — Jabair b. Zaid - Abu Sa‘id Khudri — the Prophet® and
the Hanafi scholar Shaibani with the isnad Abu-Hanifa — Hammad -
Ibrahim— Abu Sa‘id al-Khudri and Aba Hurairah — the Prophet.® Thus it
may be concluded that the hadith under discussion was well known with
perfect isnads even during the childhood of Shafi'i.

EXAMPLE S

Ris. 59: Malik — Rabi‘a - several scholars — ‘Umar; Shafi‘i states that this
isnad is ‘interrupted’. But it has become complete in Ibn Hanbal, Bukhari,
and Muslim (see Zurgani, iv. 200 and ed. Shakir, p. 435).%6

The text of Shafi‘i is:« ahiw lis JB6 OB . aIf someone says that this is a
mungati‘ [meaning a hadith with imperfect isnad], Schacht did not read
the text carefully enough. Shafi‘i raised the issue but did not answer it;
perhaps he forgot it or perhaps he was unsure and unwilling to commit
himself. The real point is that this hadith is recorded by Ma‘mar (96— 153
A.H.), a contemporary of Malik who died a quarter of a century earlier
than Malik. He gives it with the following complete isndd in his book
Jami‘ Ma'mar, which was published with the Musannaf of ‘Abdur Razzaq
al-San‘ani: Ma‘mar — Sa‘id al-Jurari — Aba Nadhrah — Abu Sa‘id al-
Khudri — Aba Misa — the Prophet.?” Thus, the above-mentioned hadith
was recorded with full isnad before the birth of Shafi‘i.

EXAMPLE 6

Ris. 64: Shafi‘i states that a tradition is mursal and generally not acted upon,
implying that it is not confirmed by any version with a complete isnad. But it
appears with a different. full isnad in Ibn Hanbal (see ed. Shakir, p. 467) and
Ibn Maja [see Graf, Wortelan, 63, n. 1.9

It has been shown earlier in my work Studies in Early Hadith Literature
that “Muhaddithin used to judge every hadith on its own merits.” They
would first consider the isnad, and would reject the hadith if the isnad
were defective, without scrutinizing the subject matter; because accord-
ing to their criteria a hadith cannot be authentic unless both its parts are
perfect.

This point is clearly made in Appendix III of Studies. Thisis a collection
of ahadith transmitted by Bishr b. al-Husain on the authority of Zakariya
b. “‘Adi from Anas b. Malik from the Prophet, which are called spurious,
though about one quarter of the ahadith of this collection are found in

% Ar-Rabi', Musnad (Damascus, 1388/1968), p. 151.
95 M- Shaibani, al-Athar (Karachi, n.d.), 734.
% Origins, p. 166.
97 Musannaf, X. p. 381.
9% Origins, p. 166.
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Bukhan's and Muslim’s * ~hih collections, and are called authentic. The
only reason for discarding .hem is that it is maintained that Zakariya did
not hear all these ahadith from Anas, and they are falsely attributed to
him.%

The same is true in this example. The hadith to which Shafi'i refers is
weak and unacceptable. But the same statement of the Prophet was
transmitted by other channels unknown to Shafi'i. Later scholars, while
they rejected the hadith mentioned by Shafi'i. accepted the others, which
were transmitted with a sound isnad.

Of the six examples which Schacht adduces in support of the gradual
improvement of isnads, we find four cases of full isnads being recorded
before the partial or incomplete version he quotes, one example that
proves how diligent early scholars were in eliminating suspect ahadith,
and another that shows the reluctance of scholars to cite an isnad unless
they were certain of it.

Creation of Additional Authorities
Another of Schacht’s central theories is that new isnads and additional
authorities were created with the intention of confirming a doctrine by
apparently independent evidence: “*Parallel with the improvement and
backward growth of isndds goes their spread, that is, the creation of
additional authorities or transmitters for the same doctrine or tradition.
The spread of isnads was intended to meet the objection which used to be
made to ‘isolated’ traditions’. 100

Much of his argument rests on the e silentio thesis and his lack of
understanding of the early schciars” methods of using isnad — points which
have already been commented on at length. His view is merely supposi-
tion and the evidence he produces is inconclusive, as can be seen from
looking at the examples he uses.

EXAMPLE 1

Malik (Muw. ii. 54) refers, without isnad, to the instructions on the zakat tax
which “Umar gave in writing. The same instructions are projected back to
the Prophet, with isnads through *Umar and through other Companions, in
Ibn Hanbal and the classical collections (see Zurgani, ad loc.). The two
oldest examples are two traditions in Tr. /I, 9 (b): the one Medinese,
through Ibn “Umar from the Prophet, with the added remark that ‘Umar
instructed his agents to the same effect; the other Iragian. quoted above . . .
An earlier form of traditional authority for the identical Iragian doctrine is
represented by a tradition through Ibrahim Nakha'i from Ibn Mas'ad (Athar
A.Y. 423; Athar Shaib. 49); the tradition from *Aliin Tr. I, 9 (b) represents
an unsuccessful primitive effort to systematize.'?!

% Studies. p. 305.
% Origins. p. 166.
Y QOrigins., p. 167.
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In a footnote he adds: **This does not mean, of course, that the tanff of
the zakar tax was not in fact fixed by *‘Umar, but this cannot be concluded
from the traditions.” %2

Earlier, he writes:

Tr. 11. 9 (b): Shafi'i - Abu Kamil and others — Hammad b. Salama Basri -
Thumama - |of Basra] - his grandfather Anas b. Malik — his father Malik
gave him the copv of a decree of Abi Bakr on the zakar tax and said: “Thisis
the ordinance of Allah and the sunna of the Prophet.” A parallel version in
9 (c) has: *‘Abu Bakr gave him the sunna in writing. This tradition can be
dated to the time of Hammad b. Salama; the connexion between Hammad
and Thumama is very weak.'"

To summarize his arguments: (1) Malik refers to the instruction given
by ‘Umar regarding zakar without isnad: (2) In Ibn Hanbal and the
classical collections it was improved upon in two ways: (a) projected back
to the Prophet and (b) the isnad was completed.

To refute these arguments it is sufficient to refer to Abu Yusuf. who
recorded this hadith through:

Zuhri— Salim — Ibn *‘Umar — the Prophet. The Prophet dictated a decree on
zakat, which was followed by Abu Bakr and then “Umar. %4

As far as the hadith of Thumama is concerned, he says that Anas
handed him the document which was written by Aba Bakr for him. This
hadith has complete and sound isnad, but it is not accepted by Schacht
who thinks that it can be dated to the time of Hammad b. Salamah (d. 167
A.H.). But suppose that it can be so dated: then surely Schacht should
have mentioned that in the first half of the second century this tanff was
attributed to the Prophet instead of “projecting forward™ one hundred
years to the time of Ibn Hanbal and later.

Moreover, his translation and statement contains mistakes. For exam-
ple, the isnad is: Hammad — Thumama — Anas— Abu Bakr, while Schacht
has it: Thumama - his grandfather Anas b. Malik — his father Malik,
which is totally wrong. He further states that the connection between
Hammad and Thumama is very weak — against the statements of early
biographers. 105

It is generous of Schacht to grant that ‘Umar fixed the zakat tariff. The
Qur’an, however, demands it hundreds of times, and it is therefore more
rational to suppose — without even looking to traditions which claim that it
was fixed by the Prophet — that it must have been carried out in the time of
the Prophet and must have been fixed by him. This is, however, men-
tioned in hadith literature and other works.

192 dem, n.1.
193 Origins, p. 73.
194 Khardj, p. 76.
105 See Tahd. , 11, 28-29.
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EXAMPLE 2
Schacht cites this as an example of the creation of additional authorities to
meet objections to isolated traditions:

Malik's tradition on the khivar al-majlis, with the isnad Nafi - Ibn "Umar -
Prophet, must be later than the doctrine to the contrary which is common to
the Medinese and the Iragians (Muw. iii. 136, Muw. Shaib. 338). The
classical collections (quoted in Zurgani, iii. 136) have additional isnads,
some of which eliminate Nafi* and branch off directly from Ibn *Umar, or
even eliminate Ibn ‘Umar and go back to the Prophet through another
Companion. These are certainly later developments, 1%

This statement should be considered together with an earlier reference
by Schacht to the same hadith:

The khivar al-majlis 1s enjoined in a tradition expressing a legal maxim:
Malik — Nafi' — Ibn *Umar — the Prophet said: “The two parties to a sale have
the right of option as long as they have not separated” (Muw. and Muw.
Shaib., loc. cit; Tr. 111, 47). This is certainly later than *Ata’ and must have
been put into circulation by Nafi' or someone who used his name. Malik
states that there is no such practice. . 'Y

Let us first clear up the mistakes of fact. The opposing doctrine was not
common in Medina and Iraq. The following authorities all held the same
view:

Medina: 1bn ‘Umar, Ibn al-Musayyab, al-Zuhri, Ibn Aba Zinad.1%8

Mecca:  *Ata’ and Ibn Aba Mulaika.!®

Iraq: Shuraih and Sha‘bi.'10

Basra: Ibn Sirin. 11!

Syria: Al-Auza'i.!"?

Egypr:  Al-Laith b, Sa‘d.!13

Yemen: Ta'us.!14

The only views that are at all contrary are those of Rabi‘a [Medina] in
one of the opinions ascribed to him, and Ibrahim al-Nakha'i [Kafa], who
accepts the hadith but differs in his interpretation of it. Abu Hanifa
(Muw. Shaib. 338) makes the same point. .

Malik did not say there was no such maxim. There has been much
discussion in explaining the wording of Malik. But it is quite clear that he

19 Origins, p. 167.

197 Ihid., p. 160.

198 Ibn Hajar, Fath ul Bari, IV, p. 330; also Ibn Abi Rabi* in one of his statements (Zurgani,
iii, 321).

109 Bu.,, Buya', 44,

10 Bu., Buya', 44, Musannaf, viii, p. 52; Waki', al-Qudat, ii, p. 260.

" Musannaf, vin, 54.

W2 Zurgani, i, 322.

M3 Zurgani, i, 322.

14 Musannaf, viii, 54.
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does not deny khiyar majlis, because in the chapter on khiyar majlis he
quotes the hadith, and says:

‘:jﬁd)&uflyjqjﬂbux&‘“d-:l
“There is no limit known to us for the period of khiyar.” Had he denied
khiyar he would have said: Jaall <le . “There is no such practice.”!!?

The hadith was not necessarily put into circulation after the time of
‘Ata’. Ibn Juraij records ‘Ata’'s statement that after completing the
contract of sale, one should give the buyer the choice of either taking or
leaving it. Ibn Juraij asked him whether it would be necessary to annul the
contract if the buyer, having been given the option, took it and then
regretted his choice before they separated. ‘Ata’ replied: “‘I do not think
so if he has given him the choice after completing the transaction.”1¢ This
does not prove that ‘Ata’ did not know the doctrine of khiyar majlis,
merely that he interprets “‘separation” as closing of business on that
particular topic — a quite valid difference in interpretation, which does not
challenge the authority of the document. Even if he did not know the
doctrine, this is not conclusive proof that it did not exist.

Now let us look at the evidence for the contention that Nafi', or
someone using his name, put this hadith into circulation. Let us begin
with the second assumption, that the originator might be someone using
Nafi’s name. The point has already been made that many books from the
first and second centuries have been lost, but some early works do
remain. This particular hadith, or parts of it, is recorded through Nafi* by
several scholars: ‘Ubaidullah b. ‘Umar (d. 145 A.H.);!!7 Ibrahim b. Tah-
man of Khurasan (d. 163 A.H.) through Miisa b. “‘Ugba of Madina (d. 141
A.H.);118 Ayyub al-Sakhtiyani of Basra (d. 131 A.H.);!'? and Juwairiyi b.
Asma’ of Basra (d. 177 A.H.)'2? Some of these explicitly said that they
read the hadith to Nafi' or heard it from him. We can, I think, assume that
these students knew their teacher. Therefore, Nafi‘ must have transmit-
ted it himself. Moreover, the same hadith was transmitted through other
students of Ibn ‘Umar.12!

What evidence is there for the alleged creation of additional author-
ities? Let us review our findings. First prior to Malik we have seen five
isnads from Nafi‘ in books older than Malik’s. There are three other
sources prior to Malik through different Companions: (a) Samura,

115 For detail see Ahmad Noor Saif, “Amal Ahl al-Madina, Master’s Thesis, Sharih Col-
lege, Mecca, pp. 229-241.
116 Shafi‘i, Umm, iii, 3.
117 See Studies, Arabic section, p. 131.
118 Ibrahim b. Tahman, Juz®, 253b.
11% See Ibrihim b. Tahman, Juz', 253b.
120 See Al-Sard (Shahid *Ali Ms. 539 Istanbul) 136b.
121 Al-Humaidi, Musnad, No. 655,
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(b) through ‘Ali, as recorded in a Zaidite book,'22 and (c) through Ibn
*Abbas, as recorded in an Ibadite book. 123

Before Shafi'i, Ibn *Uyayna recorded two other versions through Nafi'
and "Abdullah b. Dinar from Ibn *Umar.'>* Shafi‘i. who died a hundred
years before the last authors of classical collections, recorded this hadith
from Ibn ‘Umar, Hakim b. Hizam. Abi Barzah, and Samura. All these
ahadith were transmitted on the authority of the Prophet. Ifswe add to
these early recorded isnads, those of Al and vi-lbn *Abbas, it would
make altogether six Companions.

Classical collections contain the hadith through Ibn *Umar. Hakim b.
Hizam, *Abdallah b. *Amr, Abd Barzah, and Samura.!*® Thus the classi-
cal collections cite only one additional authority. *Abdullah b. *Amr. and
do not record two authorities known prior to Malik. *Ali and Ibn *Abbas.
In view of these facts, one may sav that the hadith was so widely diffused.
even prior to Malik, that there was hardly a need to create new authorities
for it.

EXAMPLE 3

Schacht’s third lengthy example deserves careful consideration. Rather
than quote, I shall summarize his argument. He is discussing the doctrine
that the evidence of one witness confirmed by the oath of the plaintiff
constitutes legal proof. The essence of his argument is that the doctrine
grew out of the current practice and that only later was it attributed to
authorities. I shall discuss each of his points in turn.!26

(a) Taubab. Nimr, the judge of Egypt. gave judgment [115-120 A.H ]
according to this rule with no reference to a hadith. Schacht assumes that
this means no hadith existed. In fact, Muslim judges and muftis seldom
mentioned the basis of their judgment. The most one can say is that
Tauba did not mention the hadith. Since in this case he deviated from the
normal practice of requiring two witnesses, it would be equally logical to
maintain that he knew it. Moreover, we see that this hadith does not
embody normal practice in Egypt. Laith b. Sa‘d of Egypt (94 - 175 A.H.)
rejects it,'?7 which indicates that this practice was not commonly
followed.

(b) Schacht claims that Medinese and Meccans held this doctrine in
the middle of the second century, projecting it back to the old authorities
Abu Salama, Sulaiman b. Yasar. Umayyad Caliph ‘Umar b. *Abdul
‘Aziz, ‘Abdul Malik, and Mu'awiya. In fact, according to opponents of
the doctrine, the view was held in Medina in the middle of the first

122 Zaid b. *Ali, Musnad Zaid, (Beirut, 1966) p. 263.

123 Rabi', Musnad p. 152.

124 Humadi, Musnad, 654-655.

125 See Jami' al-Usal, (Damascus, 1389), i, 574-580.

126 See Origins, p. 167.

127 See Ibn Ma'in, Tarikh, 164b. Zahiriva Ms 113 Damascus.
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century.'*® Al-laith b. Sa'd says that when ‘Umar b. ‘Abdal ‘Aziz was the
governor of Medina he used to judge according to this doctrine, but when
he becanje Caliph in Syria he abandoned this doctrine. Ruzaiq b. Hukaim
wrote to him on this occasion, and “Umar b. *Abdal "Aziz replied that he
judged according to the doctrine while in Medina, but found people in
Syria following the other doctrine, so he now also required two
witnesses.'?” [t is not the Medinese and Meccans who project the doctrine
back to earlier authorities, in this case it is an opponent of the doctrine.
who would hardly fabricate a furwa to reinforce the opposite opinion.
Similarly. it was Shaibani. another opponent of the doctrine, who traced
it to Mu'awiya and *Abdal Malik b. Marwan. 3¢

(c) Schacht believes that the Iraqians claimed “‘correctly” that the
doctrine was unknown to Zuhri. *Ata’. the old Medinese authorities, and
the first Caliphs. First. let us repeat thai ignorance by one scholar is not
proof of nonexistence. We have already shown ihat it was an opponent of
the doctrine who ascribed knowledge of it to the early Medinese. Shaiba-
mi cites Zuhri and "Ata’ in support of his opposition to the doctrine. The
evidence simply shows that they did not tollow the doctrine — this could
mean either that they did not know it or that they were not convinced of
its provenance. This is not conclusive proof; we have to accept that
research into isnads continued throughout the period and that doubt
could properly exist until validity was finally proved.

(d) According to Schacht, later Medinese scholars falsely projected
their doctrines back to the Iragian authorities, Shuraih, Sha‘bi, *Abdallah
b. *Utba b. Mas‘ud, and Zurara b. *Auf. The writings of Shaibani and
Laith show that this doctrine was held by Mu*awiya in Syria and by *Abdal
Malik b. Marwan and *“Umar b. *Abdal *Aziz in Medina. When they were
Caliph and governor (20 — 100 A.H.) they must have decided many cases
on the basis of this doctrine, so that it might well have been known to
contemporary Iraqi scholars as well. Even ‘Umar b. *Abdal * Aziz wrote to
*Abdul Hamid b. *Abdurrahman at Kifa telling him to judge according to
this doctrine.!3! There is therefore no difficulty in believing that some
Iraqi scholars, such as Shuraih and Sha*bi, who were judges appointed by
the Umayyads, might have held the same doctrine: there seems to be no
necessity to project it back.3?

(e) Schacht maintains that several references to these old authorities
describe the Medinese doctrine as sunna. In fact, only in the statement of

128 [bn Ma'in, Tarikh, 164b; Shaibani, Muw. 361.

129 Ibn Ma‘in. Tarikh, 164b.

130 Muw. Shaib. p. 361.

31 Umm, V1, 274.

132 For Shuraih, sec also Waki, Akhbar, Qudai. 11, 310; for Sulaiman al-Muhanbi, Waki",
ibid. Vol. iii, p. 201; for Yahva b. Ya'mur in Khurasan, Ibid., III. 305; Ayas b.
Mu‘awiya, Ibid., 1, 340. For opposition to this doctrine, see Ibn Shubrama, Ibid., 111, 87;
and Sawar. judge of Basra, Ibid.,
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‘Umar b. *‘Abdal ‘Aziz has the word sunna been used in this context.!33
Moreover, Schacht believes that sunna always means the living tradition.
Our views on this have been stated in the discussions on sunna in
Chapter 3.

(f) Malik knew only one mursal hadith in support of Medinese doc-
trine. We know Malik’s practice in quoting isnad.'** Since he justified
doctrines with elaborate arguments, Schacht believes that he would have
quoted any relevant hadith he had. This may well be so, but all we can say
is that Malik did not disclose the extent of his knowledge. The elaborate
argument is undertaken because the hadith is apparently in conflict with
the Quran. which demands two witnesses. Malik was arguing this last
point. so that he might have considered it unnecessary to produce further
evidence from the traditions in favor of his viewpoint. However, it must
be reiterated that, even if he did not know it with full isnad, this is not
conclusive proof that it did not exist.

(g) Shafii refers to other isnads and additional authorities in various
places. Schacht considers this proof that the isnads were fabricated and
improved over time. Is this true? Some of the new evidence recorded by
Shafi1 is found in the work of ‘Abdur Razzaq al-San‘ani as quotations
from the work of Ibn Juraij (80— 150 A.H.), a scholar who was even older
than Malik. The isnads are:

Ibn Juraij — Ibn Aba Mulaikah - ‘Algamah — Mu‘awiyah.135
Ibn Juraij — Ibn Aba Mulaikah — Suhaib — Marwan.136

Ibn Juraij — ‘Amr b. Shu‘aib — Aba Zinad — the Prophet.137
Waki* - ‘Imran — Abu Mijlaz — Zurarah b. Aba Awfa. 138

Many isnads therefore existed before or at least during the time of Malik.
Thus there could have been no need in the classical period to fabricate
additional authorities.

Furthermore, the sequence and timing of ShafiT’'s work contradict
Schacht’s contention. Schacht says: “In Mecca, the tradition was pro-
vided with an uninterrupted isnad of Meccan authorities (/kh. 345): this
was the only additional version which Shafi‘t knew when he wrote Tr. I11,
15. When he wrote kh. 346, he knew a further version with a Medinese
isnad, relating it from the Prophet on the authority of two Companions.
In Umm, VI, 273 ff, he quotes the following additional versions.”13?

Are we to assume that Shafi'l wrote sequential pages of /kh. several

133 Umm, wi. 274 - 275.

3% See Appendix 1.

13% Musannaf, vii, 336 - 337.
13 Ibad. , viii, 337.

137 Ibid., vin, 338.

135 Musannaf, viii, 337.

139 Origins. p. 168.
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months apart? Moreover, there is no evidence that the version quoted in
Ikh. 345 is the only version Shafi'Tknew when he wrote Tr. /11, 15. In fact,
all the evidence points in the other direction. Shéfi‘i’s work al-Umm is in
seven volumes, Tr. /II, 15 forming part of the seventh volume. The
seventh volume has only one hadith reference. while Volume VI gives
nine references. This would be considered normal scholarly practice.
particularly since early scholars frequently state that for reasons of brev-
ity they do not give all ahadith in a particular subject.

(h) In the classical collections, according to Schacht, the isnad in favor
of the Medinese doctrine is complete and widespread. In fact. the classi-
cal collections give three ahadith that were mentioned by Shafi'i,'*0 the
hadith of 1bn ‘Abbas,’¥! Abu Hurairah.!'¥2 and Muhammad b. ‘AlL.'#3
Two other ahadith, from Jabir'* and Zabib al-Anbari, '3 are considered
weak by many scholars. Shafi‘i may or may not have known them and
they may not be valid, but this is not conclusive proof of a wholesale
creation of additional authorities, as Schacht would have us believe.
Because there is no additional version and there were many ahadith,
there could not be an objection that this was an isolated one. Since the
earlier steps in his argument have been disproved, this minor anomaly is
insufficient to bear the entire weight of his theory.

EXAMPLE 4
Introducing this example, Schacht says:

‘We sometimes find that isnads which consist of a rigid and formal chain of
representatives of a school of law and project its doctrine back to some
ancient authority, are duplicated by others which go back to the same
authority by another way.. This was intended as a confirmation of the
doctrine of the school by seemingly independent evidence.

A Medinese example is: Ibn ‘Uyaina — ‘Abdalrahman b. Qasim — his
father Qasim b. Muhammad — the opinions of ‘Uthman, Zaid b. Thabit and
Marwan b. Hakam [Tr. 11, 89 (a)]. The interruption in the isnad above
Qasim was remedied, and ‘Abdalrahman b. Qasim eliminated, in: Malik —
Yahya b. Sa‘id — Qasim b. Muhammad — Furafisa b. ‘Umair — ‘Uthman
(Muw. ii, 151). Finally there appeared: Malik — ‘Abdallah b. Abi Bakr —
‘Abdallah b. *Amir b. Rabi‘a — ‘Uthman with a composite anecdote (Muw.
ii, 192).146

This implies that the first version was that of Ibn ‘Uyaina, and that this
is the one which is defective in its isnad. This, however, is found in

140 Umm, w1, 273-275.
1 Mu., 1712, A.D., 3607.
142 Tir., 1343.
193 Muw. iii, 182.
134 Tir., 1344,
185 A.D., 3612.
146 Origins, p. 169.
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Shafi'i’s al-Umm, while the second and third versions are from Malik’s
Muwatta’, which was compiled some 40 or 50 vears earlier than Shafi'i.
Are we to assume that Malik “remedied™ a fault that had not vet been
committed?

Moreover, Malik has two versions with complete isnad. and he goes
against them.'¥7 He would be unlikely to fabricate isnads in favor of a
doctrine he did not support. Ibn ‘Uyaina was a supporter of neither the
Medinite school nor the Shafii school. In Schacht’s term he was a
“traditionist.” "8 Would he then be likely to fabricate a hadith to support
either of them?

EXAMPLES

An Iraqi example (Duplication of isnad 1o confirm the doctrine of
school).

As a further example of the same point. Schacht says:

An Iragian example is: Abu Hanifa — Hammad - lb{:‘ihim Nakha'l -
‘Algama b. Qais and Aswad b. Yazid — Ibn Mas'ad (Athar Shaib. 22).
This became: Muhammad b. ‘Ubaid — Muhammad b. Ishaq - *Abdalrahl
man b. Aswad - his father Aswad b. Yazid — Ibn Mas*ad with Aswad and
‘Alqama [Tr. 11.19 (g)].14?

Schacht’s statement is untenable on two counts. The first version is
recorded by the Iraqi scholar Shaibani. while the second version is
recorded by the anti-Iraqi scholar Shafi'i. One may ask why one would
invent a hadith in favor of an opponent. Second. it was accepted neither
by the Iraqians, as is explicitly stated by Shaibani. nor by Shafi‘i, as he
declares in the same place. To confirm whose doctrine was it duplicated?

Family Isnad

One of the lesser theories, but one which nevertheless leads Schacht to
reject many well-authenticated ahadith and isnads. is his belief that all
famuly isnads are spurious:

There are numerous traditions which claim an additional guarantee of
soundness by representing themselves as transmitied amongst members of
one family. for instance. from father to son [and grandson]. from aurt to
nephew, or from master to freedman. Whenever we come to anzlyse them.
we find these famly traditions spurious. and we are justified in considering
the existence of a family isnad not an indication of authenticity but only a
device for securing its appearance. 'S0

Robson has said in this context:

14" Zurgani. 11,232

45 Origins. General Index p. 345
1% Orgins. p. 169

15 Origins. p 170
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Was the family isnad invented to supply apparent evidence for spurious
traditions. or did genuine family isnads exist which later served as models? It
seems better to recognize that they are a genuine feature of the documenta-
tion, but to realize that people often copied this type of isnad to support
spurious traditions. Therefore, while holding that family isndds do genuinely
exist, one will not take them all at face value.!5!

Of course, Robson is right. Scholars accept that not all family isnads
should be taken as genuine. as is quite obvious from their biographical
works. Some of the examples of isnads that were denounced on this basis

are:

Ma mar b. Muhammad and his transmission from his father.
‘Isa b. *Abdallah from his father.

Kathir b. *“Abd Allah from his father.

Musa b. Matir from his father.

Yahya b. *Abd Allah from his father.152

But we should not go too far in our dismissal. If a statement of a father
about his son or vice versa, or a wife about her husband. or a friend about
a friend, or a colleague about a colleague is always unacceptable, then on
what basis could a biography possibly be written? Early scholars re-
searched this category thoroughly and dismissed suspect isnad and aha-
dith. It is therefore unnecessary to refer further to the examples Schacht

advances in this part of his case.

The Common Link in a Chain

Another of Schacht’s central theories is that the existence of a common
link in a chain of transmission indicates that the hadith in question
originated at the time of that common member. This allows us to date the

time of forgery. He writes:

These results regarding the growth of isnads enable us to envisage the case in
which a tradition was put into circulation by a traditionist whom we may call
N.N., or by a person who used his name, at a certain time. The tradition
would normally be taken over by one or several transmitters, and the lower,
real part of the isnad would branch out into several strands. The original
promoter N.N. would have provided his tradition with an isnad reaching
back to an authority such as a Companion or the Prophet, and this higher,
fictitious part of the isnad would often acquire additional branches by the
creation of improvements which would take their place beside the original
chain of transmitters, or by the process which we have described as spread of
isnads. But N.N. would remain the [lowest] common link in the several
strands of isnad [or at least in most of them, allowing for his being passed by
and eliminated in additional strands of isndd which might have been intro-

5 J. Robson, “The Isnad in Muslim Tradition,” Glasgow University, Oriental Society
Transacuons, xv [1955]. 23.

152 See Studies. p. 246.
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duced later]. Whether this happened to the lower or to the higher part of the
isnad or to both, the existence of a significant common link [N.N.] in all or
most isndds of a given tradition would be a strong indication in favor of its
having originated in the time of N.N. The same conclusion would have to be
drawn when the isnads of different, but closely connected traditions showed
a common link.

The case discussed in the proceding paragraph is not hypothetical but of
common occurrence. It was observed, though of course not recognized in its
implications. by the Muhammadan scholars themselves, for instance by
Tirmidhi in the concluding chapter of his collection of traditions. He calls
traditions with N.N. as a common link in their isnads ‘the traditions of N.N.",
and they form a great part of the traditions which he calls gharib, that is,
transmitted by a single transmitter at any one stage of the isnad.

A typical example of the phenomenon of the common transmitter occurs
in Jkh. 294, where a tradition has the following isnads:

Prophet Prophet Prophet
| |
Jabir | Jabir Jabir
a man of the ‘
Banu Salama Muttalib Muttalib

SR }_

*Amrb. Abi *Amr the
freedman of Muttalib

f | =1
‘Abdul aziz Ibrahim Sulaiman b.
b. Muhammad b. Muhammad Bilal
| |
i Anonymous
l
Shafii Shafi‘ Shafi‘i

‘Amrb. Abi’ Amris the common link in these isnads. He would hardly have
hesitated between his own patron and an anonymous transmitter for his
immediate authority. 153

In support of his urgument, Schacht produces only one example. The
diagram gives the false impression that there were three authorities from
whom *Amr had transmitted this hadith. In fact, the name of his teacher,
Muttalib, occurs twice in the diagram. Hence it should be drawn as
follows:

153 Origins, pp. 171-172
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Prophet
I

I Jﬁbil‘
a man of the ‘
Banu Salama Muttalib
| - |
[ [ ]
‘Abdal‘aziz Ibrahim Sulaiman

In addition, it seems that Schacht either overlooked the text of Tkh. 294
or did not understand it. Shafi‘i, comparing three students of ‘Amr,
makes it clear that *Abdal‘aziz was wrong in naming the authority of ‘Amr
as a man of Bana Salama. Ibrahim Ibn Aba Yahya was a stronger
transmitter than ‘Abdal‘aziz and his statement is attested by Sulaiman as
well. Hence, it appears that there is only one channel through which *Amr
has received his information. Accordingly the diagram would appear as
follows:

Prophet

Jabir
|
Muttalib
|

‘Amr

|
J 1 I

‘Abdal‘aziz Ibrahim Sulaiman

Even if we accept Schacht’s explanation that ‘Amr claimed that he
received the information through different lines, it remains that this is a
single case. On such meagre evidence a theory of *‘common occurrence”
is unacceptable.

Scholars were, however, aware of the problems inherent in such situa-
tions and tried to judge each case on its merits. Here is an example.
Dhababi says: '

Aol gile ¢ anally LS ey ade alll oo alll J gy sl 3] 6 2 Ul s
J.s-'A,JS . J)nel:.“d.u-iSJ . 2’&@@?@#' 1da ; JJLE:. . L.{JJ.G|JSJY1
ple 3 e e L 06 1AL 50 Ly PUPIIOE JPE (R P
15 day 493 s Gydeal! 3,85 Oy L 2 Lasess dmy it 22l 5,55 Ofy L 2yad!
Sy e s Bl ST Lede Gty ¥ I oY1 e (gl M1 ST 015
VEY = Vg o Y JlazeY O, )
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Consider first of all, all the Companions of the Prophet, the older and
younger ones. Each one of them had some knowledge of a certain sunna
alone, not known to others. In this case it is said that this hadith has not been
attested by any other narrators. So is the case with Successors. Every one of
them had some knowledge alone. I do not want to go into detail, because the
subject has been discussed in the Science of Hadith. If a scholar, trustworthy
and accurate. narrated a hadith alone, it would be counted as authentic but
“strange.”

If a scholar who was of a grade B such as Sadigq [truthful] or lower than
him and narrated a hadirh and no one attested his statement, then it would be
counted as munkar.

If a narrator relates ahadith, a good quantity of which are not testified by
any other scholars’ narrations, this would result in calling him martrik
al-Hadith which means neither his narrations nor the ahadith transmitted by
him could be taken to verify other scholars’ ahadith.'**

There are additional reasons which sometimes cause a man to appear as
a “‘common transmitter” when he is in fact not. These stem from the
methodology of tradition in quoting the information. The point has been
discussed above in some detail. 153

To take a modern example of where Schacht’s approach would lead if
followed through rigorously: a news reporter who gathers information
from many sources and then publishes his findings in a newspaper would
be considered to have fabricated the news items because thousands of
readers would be able to refer only to him as their source.

In the final section of this chapter, I shall discuss in detail one of the
examples Schacht uses to illustrate his point about the common transmit-
ter. I shall not restrict myself to commentary on the “common transmit-
ter” theory, but will comment in full on the implications of each of his
theories as it arises.

Hadith Barira

It is worth examining the Hadith Barira example in detail. Schacht refers
to it to show how *‘the argument drawn from a common transmitter can be
used, together with other considerations, in investigating the history of
legal doctrines.”!*¢ Rather than quote I shall summarize his argument.
In tracing the legal history of this doctrine, Schacht appears to use five
principles: customary practice at the time, the idea that a common link
implies forgery, creation of new ahadith to support one with a suspect
isnad, suppression of undesirable material, and insertion of authorities.

Customary Practice
Schacht claims that: ** In the first half of the second century A H. the sale

134 Dhahabi, Mizan al-I'tidal | i, 130141,

155 See the discussion under the heading ** Arbitrary and Careless Creation of Isnads™ in this
chapter.

156 Origins. p. 172,
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of wala’ of a manumitted slave was customary and considered valid.""!57
This implies — in Schacht’s view — that any hadith transmitted from the
Prophet to object to this customary practice must be spurious.

His whole argument is based on a single piece of evidence recorded by
Ibn Sa‘d, V, 309, about the selling of wala® of Abu Ma‘shar. Ibn Sa‘d does
not give his source of information, yvet Schacht accepts it as genuine
evidence and elevates this single instance into customary practice. But
when the same Ibn Sa‘d records eight documents giving his sources of
information in detail relating to the Barira incident.'** he declares them
spurious.!?? It is difficult to see then on what critenia one has to accept the
statement of Ibn Sa‘d concerning Abu Ma‘shar.

Let us suppose, however, that the incident recorded by Ibn Sa‘d is
correct. Is a single incident proof of customary practice? Does this one
incident prove that there were no hadith prohibiting 1t? The number of
jails in existence stand testimony to the human failing of breaking the law.
Even if the case of Abi Ma‘shar can be proved to be historical, there is no
evidence in support of Schacht’s contention that ahadith prohibiting the
sale of wala’ are of late origin.

Common Link
‘Abdullah b. Dinar is the ccommon link in the isnad of several versions
prohibiting the practice of selling the mukatab slave. Schacht believes
that the doctrine must therefore have originated in the generation before
Malik. I have already commented on the absurdity of assuming a man to
be the originator of a false hadith simply because he went to the ticunle of
researching a specific field. This is particularly foolish when all contem-
porary and later authorities believe him to be an authentic and reliable
scholar.

The Medinese — according to Schacht — allowed the selling of the

nukatab slave,'® and ‘Hisham is the common link in the several versions

of this family isnad. . .'*! According to Schacht, family isnads are
spurious.'®? Therefore, what is attributed by Hisham to his father *‘Urwa
and his father’s aunt *A’isha is spurious. Hisham being the common link
in several versions, careful application of Schacht’s theories regarding the
common link!¢* lead to the supposition that the hadith was fabricated in
his time, eitker by him or someone who used his name.

Let us examine the implications of this. Did the transmitters from
Hisham, who may well have traveled thousands of kilometers to learn

157 Origins, p. 173.
158 [bn Sa'd, viii. 187, 188.
19 Origins, p. 174.
160 Origins. p. 173.
161 Idem.
162 Origins, p. 170.
163 See Origins. pp. 171 - 173 and the discussion in this chapter under the heading “Gradual
Improvement of Isnads ™
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Chart 5. ‘Hisham and the Hadith of the Mukatab Slave.
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from him, not know the name of their teacher? Did some anonymous
scholar convince several different students that they should fictitiously
ascribe the hadith to Hisham? We may assume that not all the students
came to study at one time; must we then believe that some anonymous
scholar waited for several years — maybe 30 or 40 — to waylay the students
and relay to them a fabricated tradition in Hisham’s name? Or did the
students conspire among themselves to use Hisham’s name?

Creation of Supporting Traditions

Let us consider the possibility that a new isnad was created bypassing this
transmitter. Schacht believes that a new isnad was created bypassing
Hisham, going through Zuhri - *Urwa — *A’isha, and eliminating Hisham
from the chain.'®? If we examine the isnad of Zuhn and Hisham on this
particular hadith, we find that Zuhn was also one of the lowest common
links. '¢® He died a quarter of a century before Hisham, which may be why
Schacht prefers not to cite him as the original authority or, rather,
fabricator, since this might date the birth of the hadith before his “‘evi-
dence” of the customary practice. There is really no reason, using
Schacht’s own theories. why we should not push the date even further
back, to Ibrahim Nakhai who died (96 A.H.) half a century before
Hisham and had at least four students who transmitted from him!% —
some of whom died even before Hisham.

Even the incomplete isnad chart available to us (see Chart 5) shows that
many sources other than Hisham transmitted this hadith and were older
than he; those through whom it was transmitted included Nakha‘,
Qasim, and Nafi‘. There was therefore no need to ““create” an additional
chain through Zuhrn. Or were all other isnads created after Hisham and
attributed to early scholars falsely? We have seen that it was impossible
for anyone else to use Hisham's name.

Let us return to the first hypothesis— that it was Hlsham who fabricated
this hadith and perhaps made arrangements for the duplication of isnads
bypassing him, entrusting his students with the secret and instructing
them to ask scholars of a hundred years later or even more to fabricate
new isnads to support his false hadith, and that the request was accepted
by Ibn Hanbal and Bukhari and others. Would Schacht have us believe
that Hisham, the “originator™ of the hadith, was able to contact scholars
scattered from Khurasan to Egypt and from Syria to Yemen, informing
them of the need to project the doctrine back to early scholars? Collusion
and forgery on so wide a scale is hard to credit.

Suppression of Undesirable Material
In a further attempt to discredit the scholars of the time, Schacht claims
that since the hadith as narrated by Hisham (d. 146 A H.) shows the

164 Origins, p. 172.
165 See Chart 5.
166 See Chart 5.
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Prophet and ‘A’isha in a disconcerting light, the crucial point was formal-
ly mitigated in a version with the new isnad Malik — Yahya b. Sa‘id -
‘Amra - *A’isha, and a shortened one with the isnad Malik — Nafi‘ — Ibn
‘Umar — *A’isha. . .17 Oddly enough, Bukhari,'®8 Muslim,'%° *Abdur
Razzaq,'”® and Ibn Hanbal7! all record Hisham’s version without noting
or suppressing this “disconcerting™ aspect of the Prophet’s behavior.
Moreover, Nafi‘ died 30 years earlier than Hisham, and according to
Schacht, Hisham's version most probably did not exist in the life of Nafi‘.
Schacht thus asks us to believe that Nafi* had the foresight to see that after
30 years Hisham would present the Prophet and ‘A’isha in a disconcerting
light, and thus mitigated the crucial point before its existence.

Insertion of Authorities

Schacht maintains that the name of the Iragian authority, Ibrahim
Nakha‘l, was introduced into two isndds as a late counter move by the
Iragians against the prevailing Medinese doctrine. He quotes his source
as Tahawi (d. 321 A.H.) But 150 years before Tahawi we find Ibrahim
cited as an authority for this hadith in Iraqi literature.!7? Schacht accuses
the traditionists of projecting their doctrines back to early authorities.
Here we might well accuse him of projecting his doctrines forward.

On the point of creating additional authorities, we may also note that
the hadith was accepted in the early days when only ‘Abdullah b. Dinar
was quoted as its authority. When the same hadith was narrated by Ibn
Majashiin, through Malik — Nafi‘ — Ibn *‘Umar, it was rejected because no
other student reported this hadith from Malik.173

Can we really believe that scholars capable of such fine discrimination
in a situation where a hadith had only one accredited supporter would
stoop to creating additional authorities?

167 Origins, p. 173.
158 Bu. Shurat, 17; Mukdtab, 7, etc.
16" Mu. 'Itg,7,8,9, etc.
170 Musannaf, ix, 9.
1" Hanbal, vi, 45.
172 AY. 141.
173 Zurqani, iv, 9.
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APPENDIX 1
THE USE OFISNAD IN SIRAH
AND HADITH-FIQH LITERATURE

THIS Appendix shows that early lawyers and biographers of the Prophet *
did not always feel it necessary to cite all the asanid known to them or to
quote full isnads, since they were concerned with the subject matter
rather different to Muhaddithin (traditionists).

IBN ISHAQ
Omits authorities that were known to him:
la. Zuhri—Ibn al Musayyab—the Prophet sent someone to ‘Uyaynah
1
1b. Ibn Ishag—'Asim b. ‘Umar—Zuhri, the Prophet sent someone to
*Uyaynah.?
Zubhri gives his authority as Ibn al-Musayyab, while Ibn Ishaq, transmit-
ting from him, leaves out this link in the chain. Wagqidi, however, men-
tions Zuhri's authority.
Omits isnad known to him:
2a. IbnIshag—'Abdur Rahman b. al-Harith and others—Sulaiman b.
Musa—Makhal—Aba Umamah—'Ubadah b. al-Samit concerning
anfal (booty).3
2b. Ibn Ishag—'Ubadah b. al-Samit—the same incident.*
In quotation 2a we find Ibn Ishaq using a complete uninterrupted isnad,
while in quotation 2b in the same book, we find him omitting the isnad
totally and quoting directly from the highest authority. It is interesting to
note that the full isnad for the incident was recorded earlier than the
interrupted one.

ABU HANIFA
Frequently omits isndds, but Abu Yusuf and Shaibani (often indepen-
dently) record the same ahadith and arhar through Abu Hanifa, grving
either complete or partial isnad.
3a. Abu Hanifa—The Prophet, concerning oath.5
3b. Aba Hanifa—'Amr b. Shu‘aib—his father—his grandfather—the
Prophet.©

! Zuhri, Sirah; see 'Abdur Razzaq, Musannaf, v, 367; also Waqidi, Maghdzi, 77.
2 Ibn Hisham, Sirah, iii, 223.

3 Ibn Hisham, Sirah, i, 642.

4 Ibn Hisham, Sirah, i, 666-667.

% Ibn Abi Laila, 78.

¢ On the margin of Ibn Abi Laila, 78-79, quoting Talha b. Muhammad.
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4a. Abu Hanifa narrated from the Prophet that he imprecated against

enemies for one month only.”
4b. Abu Hanifa—Hammad—Ibrahim—The Prophet.®
4c. Abu Hanifa—Hammad—Ibrahim— Algamah—‘Abdallah—the

Prophet.?
5a. Abu Bakr did not imprecate until he died.!?
5b. Abua Hanifa—Hammad—Ibrahim—Abua Bakr.!!

6a. Ibn Mas‘ud did not imprecate.!2
6b. Abia Hanifa—Hammad—Ibrahim—Ibn Mas‘id, the same.!3

7a. ‘Umar did not imprecate. '
7b. Abu Hanifa—*'Abdul Malik—Zaid—'Umar imprecated in the war

only.5

7c. Aba Hanifa—Hammad—Ibrahim—Aswad lived with “Umar for
two years, and did not see him imprecating.!6

8a. Ibn ‘Umar asked Iragians about their practice concerning
imprecation.!?

8b. Abu Hanifa—Assalt-Haut—Abu Ashsha‘tha>—Ibn ‘Umar.'8

9a. ‘Aliimprecated when he was fighting Mu‘awiya, and hence Kifans
learned from him. Mu‘awiya did it when he was fighting against ‘Al
and hence Syrians learned from him.!?

9b. Abu Hanifa—Hammad—Ibrahim—'Ali and Mu‘awiyah.20

10a. Abu Hanifa differed with Ibn Abi Laila on zakar on loan and
reported in favor of his doctrine, a decision of ‘Ali (without isnad).2!
10b. Abu Hanifa—al-Haitham—Ibn Sirin—'Alj, the same. 22

11a. Abua Hanifa transmitted a hadith from the Prophet in support of
his doctrine concerning liability (without isnad).??

11b. Abu Hanifa—Hammad—Ibrahim—the Prophet.2*

7 Ibn Abi Laila, 112.

8 A.Y., 349; Shaibani, Athdr, 212.
? AY., 350, :

10 Ibn Abi Laila, 112-113.

11 4 Y., 351; see also Shaibani, Athdr, 212.
12 Tbn Abi L4ila, 113.

13 Shaibani, Athdr, 210.

14 Ibn Abi Laila, 113.

15 AY, 353.

16 A.Y 354; Shaibani, Athdr, 213.
17 Tbn Abi Laila, 113.

18 4. Y., 355; Shaibani, Athar, 211.
19 Tbn Abi Laila, 113-114.

® AY., 352

21 Tbn AbiLaila, 123.

2 ‘Shaibani, Athdr, 290.

23 Ibn Abi Laila, 150.

24 Shaibani, Athar, 561.



12a. Abu Yusuf said in the case of capital punishment of Ma‘iz it was
reported by Abu Hanifa from the Prophet (without giving isnad).>
12b. Abu Yusuf—Abua Hanifa—'Algama—Ibn Baridah—his father—
the Prophet, the same.26

13a. Abu Hanifa—*'Al1, concerning liability of washerman.??

13b. Shaibani—Abu Hanifa—Bishr or Bashir (Shaibani doubted)
Mohammad b. ‘Ali—°Ali, the same.?8

MALIK
He often omits isnads totally, while the complete isnad is known to him
and recorded in the same book.
14a. Malik—the Prophet concerning /I‘tikaf.?*
i4b. Malik—Ibn Shihab—' Amra—*A'isha—the Prophet.30
15a. Malik—the Prophet, about prohibition of golden ring for men.3!
15b. Malik—Nafi‘—Ibrahim—his father— Ali—the Prophet, the
same.??
16a. Malik—the Prophet prohibited certain transactions.>3
16b. Malik—‘Abdallah b. Dinar—Ibn ‘Umar—the Prophet, the
same. >
16c. Malik—Nafi'—Ibn ‘Umar—the Prophet, the same .33
17a. Malik—the Prophet.3¢
17b. Malik—Yahya—'Umar b. Kathir—Abi Muhammad—Abu
Qatadah—the Prophet.37
18a. Malik—the Prophet.38
18b. Maiik—Ibn Shihab—'Uthman b. Ishag—Qabisa—Abu Bakr—
Mughira—the Prophet.?®
Malik omits some authorities from isndad known to him:
19a. Malik—Ibn Shihab—the Prophet concerning Mu‘takif’s entrance
into the house .40

= [bn Abi Laila, 157.
% ALY, TI9.

27 Ibn Abi Laila, 10.

2 Shaibani, Athar, 764.
2 Muw., 317.

30 Muw., 316.

M Muw., 912.

2 Muw., 80.

33 Muw., 644, 648, 649.
3% Muw., 640.

3 Muw., 640.

36 Muw., 455.

¥ Muw., Jihad 18, p. 454.
3% Muw., 514.

¥ Muw., 513.

“ Muw., 317.
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19b. Malik—Ibn Shihab—‘Urwah—'Amrah—‘A’isha—the
Prophet.4!
Milik omits some authorities from the isnad; colleagues of Malik. such as
‘Ubaidullah, who died 35 years earlier, record the same ahadith through
Nafi* with complete isnad.
20a. Malik—Nafi'— Umar wrote to his governors.*?
20b. ‘Ubaidullah—Nafi*—Safiya—'Umar wrote to his governors.*?
21a. Malik—Ibn ‘Umar about slaves running to enemy territory.*
21b. *Abdallah—Nafi‘—Ibn *‘Umar, the same.*
22a. Malik—Nafi—Abu Lubaba—the Prophet.*®
22b. ‘Ubaidullah—Nafi‘—Ibn ‘Umar—Abu Lubaba—the Prophet.*’
23a. Malik—Nafi*—Sa'ibah—the Prophet.**
23b. ‘Ubaidullah—Nafi‘—Sa’ibah—*A’isha—the Prophet.*

ABU YUSUF
Believes firmly in isnad.
24a. Abu Yusuf, arguing with Auza'i, says that this cannot be accepted
unless it was reported through trustworthy transmitters.*¢
24b. Once again he says: Has Auza'i any authentic report with isnad
from the Prophet on the subject through trustworthy narrators . . 3!
But explicitly prefers brevity over comprehensiveness. He says:
24c. Had he not been afraid of making the book too long, he would
have quoted hadith with isnad.>?
He further says:
27d. There are many ahadith on the subject but if all were included the
book would be too long.53
Omits isnad totally, although other writings show that he knew it.
25a. Aba Yusuf says: The Prophet prohibited the killing of women
and children . . .5
25b. Aba Yusuf—‘Ubaidullah—Nafi*—Ibn ‘Umar—the Prophet,
same prohibitions with detail 5

41 Muw., 312.
2 Muw., Wagqut, 6.
43 Studies, 117, Arabic section.
4 Muw., 452.
45 Kharaj, 200.
“ Muw., 975.
47 Studies, 129, Arabic section.
48 Muw., Isti'zan, 32, p. 976.
4% Studies, 129, Arabic section.
S0 Auza'i, 5.
51 Auza', 22.
52 Auza'i, 30-31.
ST Auza'i, 38.
34 Auza'i, 66.
55 Khardj, 195.
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29a. Abu Yusuf says: We were reported on the authority of the

Prophet, and from some of his Companions that the Prophet [and the

Companions] gave three shares in the war for horsemen and one share

for soldiers ( |1, .56

29b. Aba Yosuf—Qais—Muhammad b. ‘Ali—Ishag—Abu Hazim—

Abu Dharr—the Prophet.37

30a. Aba Yauasuf says: from ‘Umar, Ibn Mas'ad and ‘Uthman, they

handed money [or goods] for partnership.38

30b. Aby Yuasuf—Abia Hanifa—Humaid b. ‘Abdallah b. “‘Ubaid—his

father—his grandfather—'Umar gave him money of the orphan on

partnership.%®

30c. Abu Yiasuf—Abua Hanifa—'Abdalla b. ‘Ali—Al-‘Ala b. ‘Abdur

Rahman b. Ya‘qub—his father—‘Uthman gave money on part-

nership.®

30d. Abu Yuasuf—Abu Hanifa—Hammad—Ibrahim—Ibn Mas‘ad

gave money to Zaid b. Khulaidah on partnership.5!

3la. Abu Yuasuf—the Prophet, concerning sale of date tree.52

31b. Aba Yasuf—Abu Hanifa—Abu Zubair—Jabir—the Prophet,

the same.®?

32a. Abu Yusuf—Abu Bakr donated ‘A’isha. . . .%

32b. The same is transmitted by Zuhri, who is sixty-two years older

than Aba Yusuf, with the following isnad: Zuhri— Urwah—*Aisha.65
Gives only his immediate authority, when this authority supplies an
isnad,

33a. Abu Yasuf—Ibn Ishaq and al-Kalbi—the Prophet dismounted in

avalley. . .%

33b. Ibn Ishiaq describes the same, with full isnad: Ibn Ishag—

Sadaqah b. Yasar—' Agil—Jabir—the Prophet. 67

3da. Abu Yasuf—Ibn Ishag—Zuhri—the Prophet in the battle of

Khandaq. . . .58

34b. The same from Ibn Ishaq with the isnad Ibn Ishag—'Asim—

Zuhri—the Prophet.%?

%6 Auza'i, 21.

57 Kharaj, 18-19.

%8 Ibn Abi Laila, 30-31.

5 Ibn Abi Laila, 31-32.

% [bn Abi Laila, 31-32.

1 Ibn Abi Laila, 32-33.

%2 [bn Abi Laila, 14.

6 Abi Yisuf, Athar, 829; Shaibani, Athar, 717.
& [bn Abi Laila, 47,

85 Studies, 143, Arabic section.
% Auza'i, %0.

67 Ibn Hisham, Sirah, iii, 208.
88 Kharaj, 207.

% Tbn Hisham, Sirah, iii, 223.
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34c. Zuhri recorded the same incident in his own book through Ibn
al-Musayyab.”®
Omits some authorities, while knowing the isnad in perfect form.
35a. Aba Yusuf—Ibn Ishag—Zuhri—Yazid b. Hurmuz, the scribe of
Ibn ‘Abbas, reported that Najdah wrote to Ibn ‘Abbas.”!
35b. Abu Yusuf—Ibn Ishag—Zuhri reported, saying Najdah wrote to
Ibn ‘Abbas.”?
35c. Abu Yusuf—Ibn Ishaq and Isma‘il—Ibn Hurmuz reported that
Najdah wrote to Ibn ‘Abbas.”?
Mentions only one of several authorities.
36a. Abua Yasuf—Mujalid—Sha‘bi—'Umar wrote to Sa‘d.”
36b. Mujalid—Sha‘bi and Ziyad—Umar wrote to Sa‘d.”*
37a. Abua Yusuf—Sa‘id—Qatadah—Salim—Mi‘dan b. Talhah—
‘Umar delivered a sermon on Friday. . . .7
37b. Ibn Ishag—Anonymous—Mi‘dan b. Talhah—Umar.”’
Uses the anonymous word for a man who is known, while dropping some
of the authorities.
38a. Abu Yusuf—Ibn Ishaq and Isma‘il—Ibn Hurmuz—Najdah wrote
to Ibn ‘Abbas.”
38b. Abu Yasuf—Ibn Ishaq and Isma‘il—anonymous—Ibn ‘Abbas
wrote to Najda, replying to his letter.”®
39a. Abu Yuasuf—Aba Hanifa—Haitham—anonymous—‘Umar con-
cerning doubling the Sadgah on Bana Taghlab.80
39b. Abu Yusuf—Abu Hanifa—anonymous—'Umar, the same.5!

SHAFI‘I

He says: :
40. We do not accept any hadith unless it is transmitted by a trust-
worthy narrator and we know the trustworthiness of those who trans-
mitted it from beginning to the end.?2
41. There is an unbroken isnad for this hadith, but I do not remember
it at the moment.®?

70 See Mugannaf, v, 367; Waqidi, al-Maghazi, 477.
7 Kharaj, 198.

7 Kharaj, 20.

3 Auza'i, 38.

74 Auza'i, 5-6.

Auza'i, 35.

Kharaj, 14.

Kharaj, 118; there is a misprint in the name of Mi‘dan.
Auza'i, 38.

Auza'i, 43.

Abu Yuasuf, Athdr, 445,

Kharaj, 120.

Risala, 398.

Umm, vii, 311.

E3283ddd3a
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42. | have heard someone who gave the names of all the transmitters of
this hadith, but I do not remember the names. 8¢
Omits isndd, although it was known to him.
43a. Shafi'i—the Prophet concerning the sale of slave .55
43b. Shafi'i—Ibn 'Uyaynah—Zuhri—Sialim—Ibn ‘Umar—the Pro-
phet, the same .86 .
44a. Shafi'i—Ibn ‘Umar—the Prophet, about the prayer in the
battlefield.®? ¢
44b. Shafi‘i—anonymous—Ibn Aba Dhi'b—Zuhri—Salim—Ibr
‘Umar—the Prophet, the same.®8
45a. He says: the hadith of Anas is abrogated by that of *A’isha anc
does not give isnad (a man leading prayer while sitting).%¢
45b. Refers to hadith but mentions neither narrators nor text,”
45c. The same hadith with isnad; lbrahim—Aswad—'A’isha—the
Prophet.”!
Omits intermediate authorities.
4va. In discussing the problem of unobligatory prayer after Fajr anc
‘Asr prayer, he says. “Some of our colleagues say that *‘Umar per-
formed Tawaf (circumambulation) after Fajr prayer . . .%?
The same is found in his authority with the following isnad.
46b. Malik—Zuhri—Humaid—*'Abdur Rahman— Umar.??
Reporting on the Prayer in danger. he gives the following isnad:
47a. Shafi'i—Ibn 'Umar—the Prophet.®
47b. And elsewhere, Shafi'i—Ibn ‘Umar—the Prophet.?*
47c. The same, with complete isnad: Shafii—Muhammad b. Isma‘i
or ‘Abdallah b. Nafi'—Ibn Aba Dhi’'b—Zuhri—Salim—Ibn ‘Umar—
the Prophet.%®
Uses the word anonymous when the narrator is known to him.
47d. Shafi‘i—anonymous—Ibn Abid Dhi'b—Zuhri—Salim—Ibr
‘Umar—the Prophet.”’

84 Risdla, 405; Khadduri, 254,
8 Risala, 174-175.
8 Risdla, 170.

8 Risala, 260.
Risala, 185.
Umm, i, 151.

% Umm, i, 157.

1 Jkh, vii. 100.

92 Risala, 327.

93 Muw., Hajj, 117.
%4 Risala, 126.

95 Risala, 260,

% Umm, i, 197.

97 Risala, 185.
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APPENDIX 2
MATERIALS OF
APPENDIX 1IN ARABIC

Note: Appendix 2 contains Arabic text which reads right to left and, when
compared to an English text, back to front. The Arabic reader will find that
Appendix 2 begins on page 226. As an aid, the sequence of pages with the
appendix (keyed ““Appendix 2 joined with a Persian numeral) appears at the
bottom of each page in Arabic.
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