(viii) repayment of capital to preference members; and
(ix) repayment of capital to ordinary members.

Any ‘surplus assets’ then go to whoever is entitled under the company’s constitution; normally, this will be the
ordinary members.

A Department of Trade and Industry review, now rather dated, suggested that average recovery rates in formal
insolvency procedures were: 77% for the bank; 27% for preferential creditors; and virtually nil for unsecured
creditors.”"

(p- 821) A contract under which creditors agree to vary the statutory rules governing the distribution of a
company’s assets in a liquidation is contrary to public policy and void.

[16.19] British Eagle International Air Lines Ltd v Cie Nationale Air France [1975] 1 WLR 758 (House of
Lords)

Many airlines set up a ‘clearing house’ scheme under which their mutual debits and credits were not set off one
against another but were pooled with a third party, IATA. Under the agreement, participants could not claim
against each other but only against IATA for any net balance due to the particular airline under the scheme. British
Eagle went into liquidation at a time when it was a net debtor to the scheme in respect of its aggregated claims
but, as between itself and Air France, it was a net creditor. The liquidator successfully challenged the legality of
the clearing house arrangement.

LORD CROSS OF CHELSEA: [What] the respondents are saying here is that the parties to the ‘clearing
house’ arrangements by agreeing that simple contract debts are to be satisfied in a particular way have
succeeded in ‘contracting out’ of the provisions contained in [CA 1948 s 302] [IA 1986, s 107] for the
payment of unsecured debts ‘pari passu’. In such a context it is to my mind irrelevant that the parties to the
‘clearing house’ arrangements had good business reasons for entering into them and did not direct their
minds to the question how the arrangements might be affected by the insolvency of one or more of the
parties. Such a ‘contracting out’ must, to my mind, be contrary to public policy. The question is, in
essence, whether what was called in argument the ‘mini liquidation’ flowing from the clearing house
arrangements is to yield to or to prevail over the general liquidation. | cannot doubt that on principle the rules
of the general liquidation should prevail ...

LORDS DIPLOCK and EDMUND-DAVIES concurred.

LORDS MORRIS OF BORTH-Y-GEST and SIMON OF GLAISDALE dissented.

1. The Supreme Court reaffirmed the strictness of this rule, obiter, in Belmont Park Investments Pty Ltd v
BNY Corporate Trustee Services Ltd and Lehman Brothers Special Financing Inc [16.18].

2. There may be strong public policy arguments for allowing creditors to vary the statutory priorities by
arrangement among themselves. One such situation is when the existing creditors of a company in difficulties
are willing to let a new creditor advance money in an attempt to save the company from liquidation, on the
understanding that if the attempt is unsuccessful the claim of the ‘rescuer’ should not rank equally with their
own, but hawe priority. Following British Eagle, there was for a time considerable uncertainty whether such an
arrangement—at least if effected by contract between the parties—would be lawful. There was pressure for
legislation to be passed which would expressly permit subordination agreements. However, in two decisions of
Vinelott J, Re British & Commonwealth Holdings plc (No 3) [1992] BCLC 322 and Re Maxwell Communications
Corpn plc (No 2) [1994] 1 BCLC 1 (where the agreements took the forms respectively of a trust and a
contract), it was held that no violation of the pari passu principle is involved, where all that the subordinating




creditor agrees to is that its rights in an insolvency shall be less than what would obtain under the statutory
scheme.

3. Special legislative provision has been made by Pt VIl of CA 1989 (not moved to CA 2006) and the Financial
Markets and Insolvency (Settlement Finality) Regulations 1999 (S1 1999/2979) to allow ‘netting’ arrangements
of the type rejected in the British Eagle case to be used by investment exchanges, clearing houses and
money market institutions and in banking and securities settlement arrangements.

(p. 822) 4. It is also sometimes possible to awid the application of the British Eagle ruling by establishing
a trust, so that the sum which would ordinarily be payable as a debt to a particular creditor is held by the
company as a trustee on his behalf; see Re Kayford Ltd [1975] 1 WLR 279; Carreras Rothmans Ltd v
Freeman Mathews Treasure Ltd [1985] Ch 207. The courts have, on occasion, been prepared to infer the
existence of a trust in such circumstances, for example Barclays Bank Ltd v Quistclose Investments

Ltd [1970] AC 567, HL, and more recently, Mundy v Brown [2011] EWHC 377 (Ch).

5. The statutory rules as to set off,’? like the pari passu distribution rule, are also regarded as mandatory and
cannot be excluded by agreement between the parties (National Westminster Bank Ltd v Halesowen
Presswork and Assemblies Ltd [1972] AC 785, HL), or under any discretionary power of the court (Re Bank of
Credit and Commerce Intemational SA (No 10) [1997] Ch 213).

6. In Barclays Bank plc v British & Commonwealth Holdings plc [1996] 1 BCLC 1 (on appeal, but not on this
issue, [1996] 1 BCLC 1 at 26) Harman J held as unlawful a tripartite arrangement between a company, one of
its members and a third party which breached, by an indirect route, the principle that a company may not
return capital to its members except by a procedure authorised by statute (see ‘Consequences of an
unauthorised distribution’, p 544). It was also a consequence of the arrangement that a sum of money which
would have been repayable to the shareholder qua shareholder in a liquidation was replaced by an equivalent
amount payable to the third party as a debt. In effect, this altered the statutory order of priorities in a
liquidation (since creditors rank before shareholders) and was a further ground justifying the finding of illegality.
By contrast, the court sanctioned three schemes of arrangement which, despite excluding the mezzanine
lenders, were held not unlawful because those lenders had no economic interest in the company in any
event: Re Bluebrook Ltd [2009] EWHC 214 (Ch).

7. In the United States, the courts have developed an equitable jurisdiction under which they have a discretion
to subordinate the claims of some creditors to others—for example, to postpone the claims of creditors who
are members of the same corporate group. It would require legislation to bring about any reform along these
lines in this country.

Investigating and reporting the affairs of the company

In any of the insolvency or rescue procedures just noted, an insolvency practitioner must take charge of the affairs
of the company and put himself in a position to take action quickly. IA 1986, therefore, makes special provision for
acquisition of information by the office-holder. In addition, an insolvency office-holder is required to investigate
potential wrongdoing in relation to the company’s affairs, in particular for the purpose of action under CDDA 1986.

Investigations

The office-holder has available the following rights against specified persons involved in the management of the
company:

(i) The right to require a ‘statement of affairs’ verified by a statement of truth from persons connected with the
company (IA 1986 ss 47, 99 and 131 and IR 1986 r 1.5).

(p. 823) (ii) Other than under CVAs, the right to require reasonable cooperation from persons connected with
the company (IA 1986 ss 234(1) and 235). SeeBishopsgate Investment Management Ltd v Maxwell [1993]

Ch 1 at 57, for ‘reasonableness’. Failure to comply without reasonable excuse is an offence (s 235).

(iii) Other than under CVAs, the right to require production of the company’s books, papers and records (IA



1986 ss 234 and 246).

(iv) Other than under CVAs, the right to apply to court for an order requiring a ‘private examination’ (ie
appearance for oral examination but with limited attendance); submission of an affidavit; or production of
books, papers or other documents (IA 1986 ss 234, 236 and 237). An examinee is not entitled to privilege
against self-incrimination (Bishopsgate Investment Management Ltd v Maxwell [1993] Ch 1), so the statutory
protection that followed from Saunders v United Kingdom (1996) 23 EHRR 313 applies (see ‘Inspections and
the privilege against self-incrimination’, p 737). On the discretion to order a private examination, see British
and Commonwealth Holdings plc v Spicer and Oppenheim [1993] AC 426; on the conduct of private
examinations, see Re Richbell Strategic Holdings Ltd (No 2) [2000] 2 BCLC 794; and on the successful
application for the production of documents pursuant to s 236 by a foreign company under the UNCITRAL
Model Law on Cross-Border Insolvency, see Re Chesterfield United Inc [2012] EWHC 244 (Ch).

(v) In compulsory (court-ordered) liquidations, the right of the official receiver (himself, or pursuant to a
request by specified majorities of the company’s creditors or contributories) to apply for a public examination
of parties concerned in the promotion, formation or management of the company (1A 1986 s 133). Again,
there is no privilege against self-incrimination (Bishopsgate Investment Management Ltd v Maxwell [1993]
Ch 1). If the company is in woluntary liquidation, it seems a public examination may still be ordered (IA 1986
ss 122(1) and 133: see Bishopsgate Investment Management Ltd v Maxwell [1993] Ch 1 at 24, 46).

Reporting

When a company is subject to any of the insolvency or liquidation procedures other than a CVA, the relevant
office-holder must submit a report to the Secretary of State on the conduct of any director whom the office-holder
believes should be disqualified under CDDA 1986 s 6 (CDDA 1986 s 7(3)), and must, in any event, within six
months of appointment, submit a return listing every director and stating whether a report has been made and, if
not, why not (Insolvent Companies (Reports on Conduct of Directors) Rules 1996 (SI 1996/1909) r 4).

In compulsory liquidations, the official receiver has a duty to investigate the affairs of the company, and may make
a report to the court (IA 1986 s 132(1)).

In any type of liquidation, the liquidator must report any criminal offences apparently committed in relation to the
company by any past or present officers or members (IA 1986 s 118). This may lead to a public investigation of the
company (see ‘Public investigation of companies’, pp 730ff).

Dissolution of the company

The corporate entity created under the Companies Act ceases to exist by the formal act of dissolution, effected by
removing the name of the company from the register at Companies (p. 824) House. Dissolution ends the
company’s separate personality, terminates any legal relationships73 and dissolves the relationship between the
company and its members.

Dissolution may take place in a variety of ways (most requiring some form of publication in the Gazette at an
appropriate stage in the process), including:

(i) On completion of liquidation, automatically, three months after the registrar has been notified of the
completion of the winding-up procedure (IA 1986 ss 94, 106, 172(8), 201 and 205). The processes vary
slightly for voluntary and compulsory liquidations.

(ii) By the registrar, where the registrar has reasonable cause to believe that no liquidator is acting or the
affairs of the company have been fully wound up, and yet the required returns (see (i)) have not been made for
a period of six months (CA 2006 s 1001).

(iii) On application by the official receiver, automatically, three months after requesting early dissolution
(unless some interested person intervenes in the meantime), if it appears that the realisable assets of the
company are insufficient to cover the expenses of liquidation and that the affairs of the company do not
require further investigation (IA 1986 s 202).

(iv) On completion of administration, three months after notification by the administrator that there is nothing
to distribute to the creditors (IA 1986 Sch B1, para 84).



(v) By order of the court, in conjunction with compromises, arrangements and reconstructions (CA 2006 s
900).

(vi) On application by the company itself, three months after publication of the application in the Gazette (CA
2006 s 1003). This option for woluntary striking off is subject to a wide variety of restrictions and conditions
(CA 2006 ss 1004-1010), but it does enable the expense of a formal liquidation to be avoided.

(vii) By the registrar, exercising an administrative power to strike off (CA 2006 s 1000). In practice, the
largest number of companies are dissolved by the simple administrative procedure of ‘striking off the register'.
CA 2006 s 1000 empowers the registrar to do this, after advertisement, if his inquiries show or suggest that
the company has ceased to carry on business. This is a useful sanction in the case of a company which has
failed to file accounts or annual returns.

Restoration to the register

Restoration of dissolved companies to the register may be necessary if, for example, further assets are
discovered, or someone wishes to bring a damages claim for which the former company was insured.

There are two procedures available for restoring companies to the register:

(i) an administrative procedure, available when companies have been incorrectly struck off as defunct under
CA 2006 s 1000 or 1001 (see points (ii) and (vii) in the previous section), requiring application to the registrar
by the company’s former directors or former members within six years of the date of dissolution (CA 2006 s
1024); and

(ii) a judicial procedure, requiring application to court (CA 2006 s 1029), in all other cases. The application
may be made by a wide class of people (s 1029(2)), and must generally be made within six years of the
dissolution of the company, although there are (p. 825) various exceptions. For example, there is no time
limit where the application is for the purpose of bringing proceedings against the company for damages for
personal injury (s 1030(1)). The court has wide powers to make restoration, including any case in which the
court thinks it just to do so (s 1031(1)(c)).

CA 2006 ss 1024—-1034 provide detailed rules on the pre-conditions and consequences of the procedures, including
special supplementary rules dealing with company names and with restoration of property that had vested in the
Crown.
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Notes:

" This procedure is only available to solvent companies.

2 The official receiver attached to the court automatically becomes the company’s liquidator in a court-ordered
(compulsory) liquidation (see ‘Liquidation or winding up’, p 788), but the creditors, the Secretary of State or the
official receiver himself can seek his replacement by an insolvency practitioner (IA 1986 ss 136 and 137).

3 Unless the articles provide otherwise, as with charitable companies.

4 There is statutory provision for restoration of companies to the register, if dissolution is later found to have been
premature: see ‘Restoration to the register’, p 824.

5 For an ovenview of the definition, role and policy justification for a moratorium in the insolvency context, see D
Milman, ‘Moratoria in UK Insolvency Law: Policy and Practical Implications?’ (2012) 317 Company Law
Newsletter 1.

6 Theoretically a scheme of arrangement, under Companies Act 2006 (CA 2006) s 895 provides a further
alternative, but the process is generally considered too complex, time-consuming and expensive: see
‘Arrangements and reconstructions under CA 2006 ss 895-901’, p 744.

’ For a recent example, see Re Gatnom Capital & Finance Ltd [2010] EWHC 3353 (Ch). The Companies Court
reversed a previous decision approving the CVA in question, on the ground that the creditors’ meeting to approve
the CVA was carried only because of the wotes based on certain sham liabilities.

8 See IA 1986 s 175 and Sch 6. See ‘Distribution of assets subject to the receivership’, pp 787ff.

9 And it is not possible for a floating charge holder to specify that obtaining or preparing for a moratorium
crystallises the floating charge: IA 1986 Sch A1, para 43.

10 The ‘old’ provisions on administration contained in IA 1986 Pt Il are retained and apply to special categories of
companies (water companies, railway companies, air traffic services companies, public—private partnership



companies and building societies). They are not discussed here.

" For suggested reforms in the area of administration, see European High Yield Association (EHYA), Submission
on Insolvency Law Reform (2009). And on evaluating the effectiveness of administration, see V Finch, Corporate
Insolvency Law: Perspectives and Principles (2nd edn, 2009), pp 392—410.

2 Report of the Review Committee on Insolvency Law and Practice (Cmnd 8558, 1982), para 495.

13 Where there is a difference in view as to the choice of administrator, all things being equal, the Companies
Court in Healthcare Management Services Ltd v Caremark Properties Ltd [2012] EWHC 1693 (Ch) regarded the
choice of the largest creditor (in terms of the value of the debt owed to it by the company) as being the ‘tie-
breaker’.

14 ‘Pre-packs’ or arrangements under which the sale of all or part of the company’s business or assets is
negotiated prior to the appointment of an administator and then effected shortly after the appointment, are
increasingly common, but not considered here. See J Anderson, ‘Minmar (2): Quite Possibly Mar!?’ (2012)
309 Company Law Newsletter 1.

5 For appointments by a floating charge holder, the floating charge must simply be enforceable.
16 11988] BCLC 177 at 178.

7 Sch B1, paras 70 and 71, although the proceeds must be deployed according to the statutory priorities
accorded to such chargees.

8 Except on a public interest petition by the Secretary of Sate or the Financial Conduct Authority (Sch B1, para
42).

1911971] Ch 949. See, however, ‘Duties of administrative receivers’, pp 782ff.
2011982] 1 WLR 1410.

2111995] 2 AC 145, HL.

22 12001] BCC 87C, CA.

23 This part of the proceedings dealt with the cost consequences following a determination of the validity of the
purported assignment: Re Capitol Films Ltd (In Administration) [2010] EWHC 2240 (Ch) (see
Note 1 following Criterion Properties plc v Stratford UK Properties LLC [3.13], p 120).

24fa company in administration is in rateable occupation of property, the non-domestic rates payable during the
administration are ‘necessary disbursements by the administrator in the course of the administration’ and, under
IR 1986 r 2.67, rank for payment before the administrator's remuneration (Exeter City Council v Bairstow [2007]
EWHC 400 (Ch)). This case has been highly criticised: see, eg G Moss, ‘Rescue Culture Speared by Trident?’
(2007) 20 Insolvency Intelligence 72.

25 For an analysis of the wider implications of this case, see | Fletcher and G Squires, ‘Nortel in the Court of
Appeal—How Damaging is the Result to the Wider Interests of the Rescue Culture? Part 1?7’ (2012) 25
(5) Insolvency International 77; and Part 2 at (2012) 25(6) Insolvency International 93.

26 On the future of receivership generally, V Finch, Corporate Insolvency Law: Perspectives and Principles (2nd
edn, 2009), pp 358-362.

27 |n Tudor Grange Holdings Ltd v Citibank NA [1992] Ch 53, Browne-Wilkinson V-C expressed doubts whether
the Newhart case was rightly decided. He ruled that in any event the directors could not sue on a cause of action
which it was competent for the receiver to bring, and later cases have made it plain that any action brought by the
directors must be funded from sources other than the assets under the receiver’'s control.

28 Or a person who would be such a receiver but for the fact that there is someone else already in office as the



receiver of part of the company’s property under a prior-ranking charge.

29 The practice was adopted to awid the receiver being the agent of the chargee, and thus exposing the chargee
to the onerous duties of a mortgagee in possession.

30 The exceptions relate to large-scale marketable loans, projects with step-in rights, financial market charges,
registered social landlords and some utility companies.

31 But note Re Croftbell Ltd [1990] BCLC 844, where a receiver appointed under a charge over ‘the whole of [the
company’s] undertaking and all its property and assets’ was held to be an administrative receiver notwithstanding
that, at the time of appointment, the company’s only asset (other than a small debt owed by the parent company)
would not come into the receiver's control because it was separately charged to a third party.

32 Section 44 has since been amended: see the Note following.

33 The quotation is from the judgment of Jenkins LJ in Re B Johnson & Co (Builders) Ltd [1955] Ch 634 at 662—
663.

34 11971] Ch 949.

35 See the earlier case of Standard Chartered Bank Ltd v Walker [1982] 1 WLR 1410, CA, discussing the duty as
if it were a common law duty; contrast Downsview [16.05].

36 Contrast Standard Chartered Bank Ltd v Walker[1982] 1 WLR 1410, CA, and Downsview [16.05]; the
conclusion in the former case must now be regarded as wrong, given the decision in Downsview.

37 1A 1986 s 115 (and s 156 for compulsory liquidations), and IR 1986 r 4.218, defining both what counts as a
liquidation expense (according to Re Toshoku Finance UK plc, Kahn v IRC [2002] UKHL 6, [2002] 1 WLR 671,
HL), and setting out the order of priority in which they are to be paid.

38 50 reversing the controversial decision in Re Leyland DAF Ltd, Buchler v Talbot [2004] UKHL 9, [2004] 2 AC
298, which denied priority to liquidation expenses (and which had itself overruled the long-standing Court of Appeal
authority allowing such priority: Re Barleycorn Enterprises Ltd [1970] Ch 465).

39 And floating charge holders cannot claim against this fund, as ‘unsecured creditors’, for any shortfall in the
recovery of their secured debts (for the simple reason that they are not ‘unsecured creditors’): Re Airbase (UK)

Ltd [2008] EWHC 124 (Ch), [2008] BCC 213. On the other hand, a secured creditor can waive or forego its security
entirely, so that it becomes an unsecured creditor who is then entitled to participate in the ‘prescribed part’ as with
other unsecured creditors: Re JT Frith Ltd [2012] EWHC 196 (Ch); Kelly v Inflexion Fund 2 Ltd [2010] EWHC 2850
(Ch). Secured creditors may be motivated to take this step where their security rights are subordinated, and there
are insufficient funds to repay both debts.

40 |t is possible to vary this rule by means of a CVA: IA 1986 s 176A(4).
41 Defined in IA 1986 s 386 and Sch 6, although the Crown preference was abolished by EA 2002 reforms.

42 By statute in voluntary liquidations (IA 1986 s 90(2)), and by common law in compulsory liquidations (Re
Farrow’s Bank Ltd [1921] 2 Ch 164).

43 The Official Receiver is a public officer who is appointed by the Secretary of State to act in the administration of
bankruptcies and company liquidations. There are in fact many Official Receivers, each attached to a particular
court. Since the coming into force of IA 1986, many more bankruptcies and liquidations have been placed in the
hands of private insolvency practitioners than was the case under the former law, so enabling the Official Receiver
to dewote his attention to the larger or more complex insolvencies, and in particular those in which fraud or other
wrongdoing is suspected.

44 The ‘just and equitable’ ground is less common now that CA 2006 s 994 provides better and more tailored
remedies.



45 Although note the conditions in IA 1986 s 124(2) and (3). ‘Contributory’ refers to members and some former
members: |A 1986 s 79.

46 11997] 1 BCLC 572, CA.
4711997] 1 WLR 534.
48 The test advocated in the Court of Appeal: [2011] EWCA Civ 227, CA, [47]-[49] (Lord Neuberger MR).

49 On the ‘just and equitable’ ground generally, see BH McPherson, ‘Winding Up on the Just and Equitable
Ground?’ (1964) 27 MLR 282, suggesting that the decided cases fall into three broad categories: (i) where it
initially is, or later becomes, impossible to achieve the objects for which the company was formed; (ii) where it has
become impossible for the company to carry on its business; and (iii) where there has been serious fraud,
misconduct or oppression in regard to the affairs of the company.

50 This narrow construction was later rejected: see the Ebrahimi case [16.13].
51 Re German Date Coffee Co (1882) 20 Ch D 169, CA.

52 Although an important factor, it is probably not vital. In some jurisdictions overseas it has been held that the
principle is not confined to domestic companies: see Re Wondoflex Textiles Pty Ltd [1951] VLR 458; Re RJ
Jowsey Mining Co Ltd [1969] 2 OR 549.

53 Later cases, particularly those in which there has been a breakdown of personal relationships between the
parties (eg a husband and wife who have divorced), seem to adopt a less restrictive approach: see, eg, Belman v
Belman (1995) 26 OR (3d) 56, and cf the remarks of Lord Wilberforce in the Ebrahimi case [16.13], ‘any
circumstances of justice or equity which affect him in his relations ... with the other shareholders’.

54 [1951] VLR 458.

55 And on the accountability of liquidators post the Human Rights Act, see V Finch, Corporate Insolvency Law:
Perspectives and Principles (2nd edn, 2009), p 569.

56 But not all: eg, the value of a debt is reckoned for the purpose of proof at the date when the company goes into
liquidation: Re Lines Bros Ltd [1983] Ch 1, [1982] 2 All ER 183, CA; and the periods of time prescribed by the
Limitation Act 1980 cease to run against the company’s creditors (other than the petitioning creditor himself) on
the making of the winding-up order: Re Cases of Taff's Well Ltd [1992] Ch 179, [1992] BCLC 11.

57 Also see Leedon Ltd v Hurry [2010] UKPC 27, where the Privy Council held that a clause in a shareholders’
agreement granting pre-emption rights on the sale of the company’s assets was not intended to be applied
following liquidation of the company as the detailed and prescriptive requirements of the clause would prevent the
liquidators from achieving a satisfactory realisation of the assets.

58 In any case, the rights of creditors in lewying execution etc, are restricted by ss 183—184 in every type of
winding up.

59 Note that the liquidator, too, may be sued under this provision, and may be sued by a creditor or any
contributory.

60 They are dealt with in IA 1986 Sch B1, para 75.
61 Contrast CA 2006 s 1157,

62 Also note the fraudulent trading provision in CA 2006 s 993, where criminal liability is imposed in circumstances
not limited to winding up. This is the provision where penal remedies are appropriate.

63 Re Produce Marketing Consortium Ltd (Halls v David) [16.16].

64 Unless leave of the court has been obtained permitting such activity: s 216(3).



65 In Re Patrick and Lyon Ltd [1933] Ch 786 at 790.

66 Note that leases and licences which terminate on the insolvency of the debtor have never been regarded as
subject to awidance under this principle: see Belmont [16.18]at paras [84]—[88].

67 Lord Walker agreed and added further points by way of ‘footnote’, while Lords Phillips, Hope and Clarke and
Lady Hale agreed without further comment. Lord Mance delivered a separate judgment (not extracted here) which
dissented from the majority in a number of crucially significant matters although not in its conclusion.

68 Although, despite its name, a ‘fraud on the statute’ does not require any type of fraud or intention; the wrong is
committed if the arrangement achieves an outcome contrary to the statute, regardless of good faith, etc.

69 This issue has attracted a wealth of writing: S Worthington, ‘Good Faith, Flawed Assets and the Emasculation
of the UK Anti-Deprivation Rule?’ (2012) 75 MLR 112; R Goode, ‘Flip Clauses: The End of the Affair?’ (2012) 128
LQR 171; S Worthington, ‘Insolvency Deprivation, Public Policy and Priority Flip Clauses’ (2010) International
Comporate Rescue 28; S Worthington, ‘Making Sense of Arguments about the Anti-Deprivation Rule’

(2011) International Corporate Rescue 26; T Cleary, ‘Lehman Brothers and the Anti-Deprivation Principle: Current
Uncertainties and Proposals for Reform?’ (2011) 6 Capital Markets Law Journal 411; S Worthington, ‘Testing the
Anti-Deprivation Rule: A Response to “Lehman Brothers and the Anti-Deprivation Principle: Current Uncertainties
and Proposals for Reform™?’ (2011) 6 Capital Markets Law Journal 450.

70 And this rule has also been amended to cover litigation expenses under IA 1986 ss 213, 214, 238, 239, 242,
243 and 423, all of which are claims to recover assets or seek contributions to the company’s assets, but where
the claims are not ‘assets of the company’ (see Note 1 following Produce Marketing [16.16], p 815), and so
litigation expenses relating to them were not previously allowed: Re MC Bacon Ltd [1990] BCLC 607; Re Floor
Fourteen Ltd, Lewis v IRC [2001] 2 BCLC 392, CA.

"1 Insolvency Senvice, A Review of Company Rescue and Business Reconstruction Mechanisms: Report by the
Review Group (2000), para 57.

72 All the various set-off rules have enormous practical importance: see, eg, Fearns v Anglo-Dutch Paints &
Chemical Co Ltd [2010] EWHC 2366 (Ch) (legal set-off), Geldof Constructivie NV v Simon Carves Ltd [2010]
EWCA Civ 667 (equitable set-off) and Re Kaupthing Singer and Friedlander Ltd [2010] EWCA Civ 518 (insolvency
set-off), together with Re Kaupthing Singer and Friedlander Ltd [2011] UKSC 48 (set-off and the rule in Cherry v
Boultbee).

3 S0, eg, the company’s property passes as bona vacantia to the Crown: CA 2006 s 1012.
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adjournment
chairman’s power 197-198, 672
meetings 197-198, 672
adjudicators
company names 26
administration orders
see also insolvency
effect on director 777
preferential creditors 770



priority of expenses 777-778
purpose 770-771
termination 777
administrative receivers 311, 600, 778-779, 779-787
see also receivers; receivership
duties of 781-787
administrators
agency 774
appointment 582, 770-773, 777
assumption of responsibility 775
company woluntary arrangements 769
directors’ duties 326
duties
company, to 774-775
creditors, to 775777
purpose of administration 770-771
floating charges 600, 608
functions 600, 770
invalid appointment 582
objectives 600
powers 774
retention of title clauses 634
role 600, 770
affirmative resolution procedure 4
agency
see also authority of agents
administrators 774
company and shareholders, between 61
contractual liability 83
corporate governance 261
good faith 105-107
limited liability 61-62
piercing the corporate veil 61-62
principles 95-96, 108-112
receivers 778
usual authority 124-127
allotment of shares 490, 496
Alternative Investment Market 718, 724
amalgamation
meaning 740
annual accounts
directors’ remuneration 270
disclosure 280, 716
disqualification of directors 297
EU law 12, 13
Listing Rules 725
annual general meetings
see also meetings
attendance 205, 733
distribution of accounts in advance 671
information requirements 717
private companies 203
proposal of resolutions 203
public companies 205



reform 205
requirement to hold 203
annual reports
disclosure 759
narrative reporting reforms 269
public companies 733
annual returns
disclosure 718
failure to file 824
filing 279, 716, 824
anti-deprivation principle 817-819
arrangement, schemes of see schemes of arrangement
articles of association
actual authority 110-112
additional terms from extrinsic circumstances 182-183
alteration
breach of contract 129-131, 288—291
complaint by members 292-294
(p. 828) contracts not to alter 221
exercise of power 222—-235
generally 25-26, 219
must benefit company as a whole 222-235
powers of general meeting 219-243
preference shares 558-559
retrospective effect 288—289
special resolution 26, 219
attribution rules 81, 158
binding nature 253-257
breach of contract 129-131, 288—291
capacity 83
class rights 559-562
companies limited by guarantee 563
constitutional documents 25-26
contractual effect 250-259
directors’ remuneration 270-272
disregarded by majority 186—187
division of powers 181-182
effect 250-259
enforcement 251-252
entrenching rights 25, 219, 563
extrinsic evidence 182
generally 5, 24, 181-182
history 5, 25-26
implied terms 184-185
incorporation 24
interpretation 182—185
joining company as party 258—-259
non-members 252—-253
objects of company 25
rectification 182
requirements 24, 25
schemes of reconstruction, authorising 741-743
shareholders’ agreement 244
shares, class rights 559-562



Table A 181
winding-up petitions 790
assets
dissipation of corporate assets 548-552
floating charges 610-614
liquidation 819-823
promoters, sale by 481
receivership 787-788
winding up
application of 819-823
available for distribution 819-820
awidance of dispositions 809-810
contract to vary in liquidation 821-822
assumption of responsibility
administrators 775
Hedley Byrne test 316
liability of members 55, 140-143
attendance
annual general meetings 205, 733
meetings 204—205
audit committee
approval 465
Corporate Governance Code 473474
powers 464, 466
reporting to the board of directors 466
auditors
appointment 464
exempted companies 464
breach of duty 466467
certificate 467468
duties
breach of 466—467
directors’ report 473
duty of care 466467, 470-474
future creditors 473
generally 467—468
subsidiary company 473
takeovers 473
duty of care 466467, 470-474
EU law 465467
fraud 163—-173, 474-481
independence 463, 464, 474, 741
on inquiry 469470
limiting liability 464—465, 474
Listing Rules 473
negligence 466467, 473, 474481
regulation 463—464
standard of care 466—467, 467—468
stocktaking 469
true and fair view 465, 471
audits
see also audit committees; auditors
conduct 466
fraud detection 477



mandatory audits 464
use 464465
woluntary audits 464
authority
see also authority of agents
abuse of authority 116-118
breach of duty 114-116
company agents 84
company secretary 123
corporate contract 108—-129
directors 97-107
‘poison pill" agreements 118-120
want of authority 116-118
authority of agents
abuse of authority 116-118
actual authority
breach of directors’ duties 114—116
delegation 96
determination 96
implied authority 96, 113-114
breach of directors’ duties 114—116
dealing with a company 98—-105
delegation 96
generally 84
implied authority 96, 113—-114
ostensible authority
actual authority compared 108—-112
implied authority 96
meaning 96
statutory deeming provisions 97-98
usual authority 96, 124-127
want of authority 116-118
balance sheet
auditors’ duties 467—469
bad debts 546
insolvency 768, 794, 798
requirements 814
surplus approach 542
takeowvers 739
Bank of England
Financial Policy Committee (FPC) 719-720
regulation 719-720
bankruptcy
anti-deprivation principle 817-819
(p. 829) awidance of property dispositions 809, 811
law reform 768
private companies 36
transfer of shares 494, 687
bearer shares 493
board of directors
see also directors
action where no competent board 190-193
actual authority 96
appointment of directors 280-284



composition 2
decision-making 284
division of powers 181-182, 186-192
external regulatory controls 279-280
functions 7
generally 180
independence 263, 309
Listing Rules 263, 286
managing director not chair, where 264
no competent board 190-193
ordinary resolutions, effect of 187—191
removal of directors 287
subsidiary companies 23
UK Corporate Governance Code 263—-264
Bodkin Committee 18
bonds
issue 596
bonus shares 548
borrowing
see also debentures
articles of association 594
bond issue 596
generally 594-596
power 90-91
powers 594
retention of title clauses 632—634
trust deed 594
winding up 594
branches
country of incorporation 14-15
breach of directors’ duties
account of profits 413
causation 413419
constructive trusts 419422
quantification 413—419
actual authority 114-116
authority of agents 114—-116
damages 413
equitable compensation 413
injunctions 413
liability of members 158-460
limitation periods 425, 451
remedies 413428
rescission of contracts 413
restoration of company property 413
breach of fiduciary duty
damages 486
limitation periods 425, 436
bribery
criminal liability 144—145
building societies
legal personality 23
regulations 719
business documents



charitable companies 718
publicity 718
business hames see company hames
buy-out orders 695-696, 707-713
Cadbury Committee 17, 262
capacity of company 83-95
generally 83-84
improper purposes 92—-95
memorandum of association 86
ultra vires doctrine 87
capital
account 492
alteration 246-248, 513-514
authorised capital 490
borrowing see borrowing
called-up share capital 491
capitalisation issues 548
disguised capital 548-552
dissipation of corporate assets 548-552
dividends
generally 541-544
payment out of capital 251-252, 541, 546-467
unauthorised 544-548
guarantee fund 492
importance 488489
insolvency 488489
issued capital 491
maintenance 7, 506, 512-513, 549
members’ resolution to alter 246-248, 513-514
minimum requirements 21, 495-496
nominal capital 491
paid-up capital 491
purchase of own shares 512, 514, 520-523
financial assistance by company 512-513, 524-541
shareholders’ protection 523-524
redeemable shares 522, 557
reduction 513-520
court’s discretion 514-516
repayment 516-517
returns 513
statement 492
subscribed capital 491
terminology 489-492
transactions at an undervalue 550-555
unauthorised dividends 544-548
capital redemption reserve
bonus issues 548
creation 523
distributions 541
redeemable shares 522, 577
causation
account of profits 413419, 419-422
certificate of incorporation
effect of issue 24



generally 1, 24
chairman
adjournment of meeting 197-198, 672
role 197-198
charges
see also floating charges
fixed charges
book debts 625-631
definition 597-598, 605-607
floating charge distinguished 622-632
future property 598
identifiable property 598
priority over earlier floating charge 612-613
protections afforded 599-601
treated as floating charge 625631
generally 595, 597-598
(p. 830) meaning 598
‘money paid to the company’ 620-622
nature 599
negative pledge clause 603, 612
protections afforded 599-601
registration
company register 604
extension of period 603
failure to register 602—603
priority of registered charges 603-604
reform 604-605
statutory requirement 601-605
charitable companies
business documents 718
capacity 83, 85
constitution 22
directors’ powers and duties 98
objects 83
ultra vires 90
charities
companies limited by guarantee 21
donations 134, 135
charter companies
capacity 87
creation 1
forfeit of charter 87
legal history 5
class meetings 192
class rights 494, 556-561
articles of association 562
change in company structure 571-573
definition 564
entrenched 563
generally 556-561
not referable to particular shares 564-567
repayment of capital 517-520
variation 251-252, 563-573
benefiting class as a whole 563, 567-571



definition 564
dissenting members 564
classification of companies 20-23
Cohen Committee 89
Community Interest Companies (CIC) 22
companies limited by guarantee
articles of association 563
generally 3
liability 21
members 493
use 21
company incorporation see incorporation
company investigations 730-737
conduct 732-737
disclosure 722-723
disqualification of directors 731
inspectors
appointment 730, 732-733
confidentiality 736
duty to act fairly 733-737
functions 733-737
unfairness and oppression 736
knowledge 161-163
liquidator 822—-823
powers of investigation 730-737
receivers 822-823
self-incrimination privilege 737
winding up 822-823
company law
enabling role 20
harmonisation 7, 12, 13
mandatory 20
parties 1-3
permissive 20
presumptive 20
purpose 1-3, 20
reform process 17-19
regulatory nature 20
sources 3-17
Company Law Review 6, 18
company limited by shares
generally 3, 20-21
partnership company 23
company names
adjudicators 26
alteration 25
availability 24
‘Dental’ 26-27
improper re-use of insolvent company name 54, 808
‘Incorporated (Inc) 1
incorporation 24
‘Limited (Ltd) 1, 21, 715
passing off 26
phoenix syndrome 808



‘plc’ 1, 21
Registrar of Companies 26-27
similar names 25
company voluntary arrangements
see also insolvency
administrators 769
nominees 769-770
compensation
breach of contract 350
breach of fiduciary duty 549
directors 288
disturbance 67-68
equitable 413, 426428
liquidation 806, 819
loss of office 264, 270, 285, 288
misfeasance 671
misleading statements in prospectuses 727728
negligence 242
promoters 487
Takeowver Panel 765
unfair dismissal 43
wrongful conviction 46
wrongful dismissal 43
conflicts of interest
political donations 361
consent
see also authority
alteration of articles 219
decision-making 284
directors 24
general meetings 163, 206-212
institution of proceedings 191
members 236, 436437
ratification of ultra vires acts 114, 407
consideration
transfer of shares 589-590
constitutional documents
see also articles of association; memorandum of association
deed of settlement 5, 25
generally 25
shareholders’ agreement 244-246
(p. 831) constructive notice 128-129
indoor management rule 84, 85, 86, 108, 124, 128
register of charges 604
constructive trusts
account of profits 419422
accountability for property 419422
loans to directors 447
quasi-loans 450
contractual liability
agency 83
binding contracts 82-83, 85
general issues 82-83
legal personality 83



Cork Committee 632, 752, 769, 770, 808
corporate assets
dissipation of 548-552
corporate gifts 134—136
corporate governance
see also UK Corporate Governance Code
agency 261
audit committees 473-474
board of directors 263—264
Cadbury Committee 262
capacity 261
directors 263-264
executive directors 263—264
Financial Reporting Council 262—263
gender diversity 266
Hampel Committee 17
Kay Report 261-262
nomination committees 266
non-executive directors 263—264
remuneration of directors 264—265
role 17
corporate manslaughter
offence 145-146
corporate personality
conspiracy to defraud 150-152
contracting with members 4145
contracts 131
corporate acts and attributes 81-82
corporate killing 145-146
criminal liability 144-156
‘directing mind and will' 144
domicile 4748
execution of documents 131
extent of analogy 77-79
human rights legislation 50-51
illustration 79
intent to deceive 149-150
knowledge 156-177
liting the weil see piercing the corporate veil
litigation 176-177
manslaughter 145-146
mental state
common law conspiracy to defraud 150—152
‘directing mind and will’ 144
intent to deceive 149-150
manslaughter 145-146
subordinates 152—155
nationality 47
notice see constructive notice
number of shares held 43-45
parent companies 23
partnerships 23
‘person’ 4546
primary liability 136, 137



property ownership 41
residence 48-51
separate legal personality 1, 2-3, 23, 34-51
senice of documents 177
subsidiary companies 23
tort
liability in 136-144
primary liability 136, 137
vicarious liability 136, 137-139
vicarious liability 136, 137-139
winding up 789
costs
derivative claims 666—667
creditors
directors’ duties to 325-329
investors as 594
protection of 490
CREST 575
criminal liability
bribery 144-145
corporate killing 145-146
corporate personality 144—156
directors 731, 737
winding up 806
Crowther Committee 605
crystallisation
floating charges 613-619
damages
see also compensation
breach of directors’ duties 413
breach of fiduciary duty 486
shares 502-503
de facto directors
directors’ powers and duties 311-319
liability 79, 143
managing directors 113
shadow directors distinguished 312-313
de jure directors
duties 311-319
deadlock
just and equitable winding up 797-799
debentures
bearer form 597
definition 596-597
investment in 594-595
issue at discount 506
receivership 779
appointment of receiver 600
duty of care 781-787
exercise of powers in good faith 781-787
remedies 600
unsecured 597
debt funding 2, 488
declarations of interest



members’ approval 445-446
proposed or existing transactions 409411
deed of settlement 5, 25
deferred shares 557
definition of company 1
delegation
actual authority 96
authority of agents 96
directors’ powers and duties 357-361
dematerialised shares 574
demerger 741
derivative claims
application for permission to continue claim 644
(p. 832) breach of directors’ duties 649
Companies Act 2006, s 260 643—644
continuation of action after permission 653-658
costs 666-667
court permission 644—658
grounds 645
majority shareholders 649-651
multiple 647—-648
permission 644—645, 644—658
ratification 659-666
statutory procedure 630-667
thresholds for permission 651-653
Diamond Report 605, 634
directors
see also board of directors; directors’ powers and duties; disqualification of directors; remuneration
of directors
account of profits 413-419, 422428
administrator, appointment of 777
appointment
articles of association 280-281
commencement of appointment 281
defects 283
eligibility 280, 282
executive directors 281
general meetings 280
managing directors 281
number of directors 280
publicity 283-284
qualifications 280
compensation for loss of office 264, 270, 285, 288
consent 24, 236, 436437
contracting out of liability 435, 441-445
creditors 325-329
criminal prosecution 731, 737
de facto directors
directors’ powers and duties 311-319
liability 79, 143
managing directors 143
shadow directors distinguished 312-313
de jure directors 311-319
dealing with a company 98—-105



defective appointments 283
definition of director 311-312
delegation 96, 357-361
dismissal see removal of directors
dividends
distributions in kind 544
improper payment 251-252, 546-547
payment 251-252, 541-544, 546-547
requirement to pay 543
unauthorised payment 544-548
eligibility for appointment 280, 282
employees 329-330
executive 2, 263-264, 281
exemption from liability 435, 436, 441445, 444
fraudulent trading 806—808
gender diversity 266
indemnities 448450
insisting on right to act 281-282
Kay Review 261-262
liability
contracting out 435, 441-445
personal liability 54
relief from 436, 444
winding up 806-807
loans 447
loss of office 264, 270, 285, 288
managing directors
functions 121-122
not Chair of board 264
remuneration, 272-273
misconduct 341-342
narrative reporting reforms 269
nominations committee 266
nominee directors 331, 350, 352, 458-460, 684—685
non-executive directors, role of 264, 474
number of 21, 264
‘organ’ of company 179
person, meaning of 98-105
personal benefit 363-370, 377-382, 382-387
remedies 399402
post-termination rights 288-294
preventing a director from acting 281
private companies 21
public companies 21
publicity for appointment 283-284
qualities 263—264
ratification of acts 236—243, 437—443
registers 280, 283, 717
regulatory controls 261-262
relief from liability 436, 444
remedies for breach of duties 413-428
reports 473, 716
resignation
corporate opportunities 387-399



fiduciary duties 388
written request 287
restraining from action 281
retirement
corporate opportunities 387
profits gained after retirement 388
rotation, by 285, 802
rival company, becoming director of 405-408
self-dealing 422, 445
senvice contracts 270
shadow director 312-313, 807, 808
sole directors 195-196
solvency statements 512
special voting rights 285-287
UK Corporate Governance Code 263—-264
winding up 311, 806-807
wrongful trading 807, 808, 813-817
directors’ powers and duties
see also authority
abuse of power 331-332
acting in accordance with constitution 331
acting after office vacated 288
acting within powers 331-338
acts beyond directors’ authority 236—239
administrators 326
authority 97-107
awiding conflicts of interest 361-408
benefits from third parties 408—409
bona fide acts 331-338, 341, 346-349, 639
breaches of duty 235-236, 236
members’ liability 458—460
remedies 448450
care and skill 303-304, 353-361
subjective test 355-357
subjective/objective test 355-357
charitable companies 98
(p. 833) competing with own company 404—408
conflicts of duty 404—408, 405—408
conflicts of interest
awidance 361-408
prior authorisation 371-373
consent, approval or authorisation by members 236, 436437
contracts involving
woidable 409412
creditors 326
de facto directors 311-312, 311-319
de jure directors 311-319
delegation 357-361
disclosing misconduct 341-342, 349-351
disgorgement of profits 428—435
division of powers 181-182, 186—192
employees 329-330
exercise for proper purpose 331-338, 639
extent 353—-355



failure to act for proper purpose 331-338
fettering own discretion 351-353
fiduciary duties 321-323, 486, 639
Financial Reporting Council 262—263
generally 309-310
good faith 342-349
illustrations 362-370
independent judgement 350-352
insider dealing 729-731
interest in existing transactions 409-412, 445-446
interests of director 409-412
irregular acts 239
members’ liability 458-460
nature of powers and duties 329-330
negligence 361
owed to company 319-321
owed to individuals 321-329
personal opportunities 363—-370
promoting success of company 339-350
ratification of acts at general meeting 235-243
recklessness 359
remedies 448-450
requiring members approval 445448
scope of business test 377-382
scope and nature 329-330
secondary liability 451-460
secret profits 413428
self-dealing 422
situation unlikely to give rise to 402—404
statutory statement of duties 310, 320
substantial property transaction 447
success of company promotion 339-350
takeowvers 324-325, 753, 763—765
third party benefits 408—409
transfer of shares 575-577
woidable acts 239-243
when woting as member 213-216
disclosure

accounts 280, 716, 718
annual accounts 280, 716
annual reports 759
annual returns 718
company investigations 722-723
control structure of company 759
directors’ remuneration 265
disclosure of shares 722-723
enforcement of obligations 718
information for members 717
institutional investors 268
major shareholders 720
official notification 128—-129, 716717
principle of 715
public offers

FCA sanctions 727



history 723724
misleading information 727728
official listing 725
omissions 727728
private companies 725-726
prospectuses 725, 726727
regulation 723
securities markets 724—-725
under-subscription 728
publicity
business documents 718
registered office 717
Registrar of Companies 715-716
shares
company investigations 722—723
register of interests 722
substantial interests 590
Stock Exchange 718
Transparency Directive 720—723
disguised returns
capital 548-552
disqualification of directors 311, 713, 731, 808
acting in breach of order 54
annual accounts 297
application 294
breach of order 54
case preparation 295-296
company investigations 731
conduct during proceedings 307-308
defences 301-302
discretion to act 295, 302—-303
disqualification orders 294-308
duty of care 303-304
evidence 737
examples 295
exercise of jurisdiction 296—299
fraudulent trading 808
guidelines 296—299
human rights 295
insolvency 295, 311, 823
Insolvency Senice 295, 770
jurisdiction 296-299
leave to act 302-303
limitation periods 296
nature of proceedings 737
negligence 361
period 306—308
period of disqualification 306—308
reasons 294
responsibility of office 305-306
statutory powers 294, 296
summary of law 299-301
unfitness 294, 295, 298-301, 354
wrongful trading 808



disqualification orders 294-308
dissolution of company
criminal prosecutions 155
effect 823-824
foreign companies 804, 823
methods 824
restoration to register 824
winding up 789, 823-824
distributions
available assets 819-820
(p. 834) capital redemption reserve 541
dividends 544
receivership 787-788
winding up 819-820
dividends 541-544
distributions in kind 544
just and equitable winding up 543
limitation periods 544
payment out of capital 251-252, 546-547
preference shares 557
requirement to pay 543
treasury shares 523
unauthorised 544-548
domicile
companies 47-48
Societas Europaea 48
dormant companies 464
Duomatic principle 206-212
employees
directors’ duties to 329-330
employee participation 12, 180
principal shareholder and sole director as employee 41-45
representatives 352
shares 558
enemy
company as 48, 52, 57-60
definition 57
environmental issues
EU Law 13
equitable compensation
breach of directors’ duties 413
equity funding 2, 488
equity securities 494
equity shares 557
EU law
annual accounts 12, 13
constructive notice doctrine 128
country of incorporation 13—-16
directives
binding nature 7
direct effect 10-12
implementation 7, 12-13
interpretation of domestic legislation 8-10
minimum standards 8



recourse to text 7
reliance upon terms 8
disclosure 720-723
employee participation 12, 180
freedom of establishment 14
harmonisation of company law 7, 12, 13
investment regulation 720-723
listing particulars 725
mutual recognition 726
prospectuses 725
regulations 8, 12-13
Societas Europaea 180
standards for official listing 725
Transparency Directive 720-723
two-tier management structure 180
Eurobonds
issue 596
European Companies see Societas Europaea
European Economic Interest Grouping (EEIG) 13
European public limited-liability companies 22
execution of documents
corporate personality 131
executive directors
appointment 281
corporate governance 263-264
generally 2
experts
independence 741
extraordinary general meetings
meaning 203
facade company 66
financial assistance for purchase of shares 512-513, 524-541
Financial Conduct Authority 720, 723, 725, 727
Financial Markets Law Committee 17
Financial Reporting Council 262-263
Financial Services Authority 719
fixed charge see charges
floating charges
administrators 600, 608
assets 610-614
assets subject to 612-614
creation 608-610
crystallisation 613-619
debentures secured by 614
declarations of trust 631
definition 605607
enforcement of, liquidation 779
fixed charges
distinguished 622—632
priority 612—613
generally 594
identifiable property 598
insolvency 619-622
limitation on assets subject to 610-611



liquidation 619-622
major shareholders 619
meaning 598-599
negative pledge clause 612
preferential creditors 601, 626, 628, 779
protections afforded 599-601
restrictive clause 612
retention of title 632—634
set-off 612
trading power 598
winding up 779
flotation of company 723
foreign companies
dissolution 804, 823
winding up 750, 794
forfeiture
acquisition of own shares 521
anti-deprivation principle 817
charter companies 87
forgery
share certificates 580-585
Foss v Harbottle rule 639-643
exceptions to the rule 640-642
fraud on the minority 640—641
general rule 639-640
personal and individual rights invaded 640
special majority 640
founders’ shares 557
fraud
attribution of knowledge 163-173
common law conspiracy to defraud 150—152
company used to perpetrate 64—65
fraudulent trading 807-808
(p. 835) liability of auditors 163-173, 474—481
limited liability 64—65
and mental state 150-152
on minority 640, 641
single member companies 163—-173
winding up of company formed for fraudulent purpose 795
fraud on minority
Foss v Harbottle rule 640, 641
fraudulent trading
directors 806-808
disqualification of directors 808
freedom of establishment
EU law 14-15
fishing quotas 60
registration of branches 14-15
friendly societies
legal personality 23
regulation 719
gender diversity
directors 266
UK Corporate Governance Code 266



general meetings
see also annual general meetings; meetings
Duomatic principle 206—212
institutional investors 205
majority woting 194, 213-214
nominees 205
voting
majority wvote 193, 213-214
gifts/gratuitous payments
by company 134-136
going concern
valuation of shares 591
Greenbury Committee 262
group companies
insolvency of subsidiary 808
limited liability 6774
piercing the corporate veil 67—-74
single economic unit 68, 70—71
group enterprise 69
Hampel Committee 17, 262
harmonisation
EU company law 7, 12, 13
hiving down 700
human rights
disqualification of directors 295
legislation 16-17, 50-51, 295, 737, 751-752
incorporation
see also registration
articles of association 24
certificate of 1, 24
effect of issue 27-30
challenging regularity 27-29
contracts see pre-incorporation contracts
country of 13-16
effect of registration 24
European Company 13
judicial review of decision to incorporate 3031
lawful objects 24-25
memorandum of association 24
mode of forming incorporated companies 24
name of company 24
private companies 24
public companies 24
re-registration 21
shelf companies 29
unlawful objects 27
indemnities
directors 448-450
independence
auditors 463, 464, 474, 741
board of directors 263, 309
directors 350-352
experts 741
gender diversity 266



legal personality 2-3
non-executive directors 266, 267
Takeowver Panel 755
valuers 741
indirect investors
woting 204
indoor management rule 85, 124
assumption of compliance 125
constructive notice doctrine 124, 128
interaction with agency rules 127
notice of irregularity 125-127
scope 125
standing of 124-125
industrial and provident societies
legal personality 23, 63
injunctions
breach of directors’ duties 413
inside information
definition 730
disclosure to others 730
insider dealing 729
use of information 728
insider dealing
common law 729
criminal penalties 729
definition 730
directors’ powers and duties 729-731
fiduciary duties 322
forms 729-730
market abuse 728—729
meaning 728, 729
penalties 729
statutory civil protection 729-731
insolvency
administration orders 770-778
balance-sheet insolvency 768
and capital 488—489
commercial insolvency 768
company woluntary arrangements 769-770
corporate assets, dissipation of 549
cross-border proceedings 13
defining 768
disqualification of directors 295, 311, 823
dissipation of assets 549
floating charges 619-622
improper re-use of insolvent company name 54, 808
personal liability for debts 54
protection afforded by charges 600—-601
receivership see receivers; receivership
schemes of arrangement 753
statutory framework 768
subsidiary company 808
ultimate insolvency 768
woluntary arrangements 769—-770



winding up see winding up
Insolvency Service
disqualification of directors 295, 770
(p. 836) inspectors see company investigations institutional investors
bonds 596
discharge of duties 268
disclosure 268
exercise of powers 268
general meetings 205
shares held by 12
UK Stewardship Code 267-269
international bonds
issue 596
investigations see company investigations
investment business
Bank of England 719-720
Financial Conduct Authority 720
Prudential Regulation Authority 720
regulation 719
regulatory reform 719-720
self-regulating organisations 719
Transparency Directive 720-723
Jenkins Committee 17, 89, 128, 791
joint stock company 5, 723
judicial review
Registrar of Companies 30-31
registrar's incorporation decision 30-31
Takeover Panel 756-758
just and equitable winding up
actionable wrongs against members 636, 667
constitutional problems 185
deadlock 797-799
dissenting members’ views 214, 243
dividends 543
exercise of rights 800-802
failure of principle objects 796797
fraudulent purposes 795
ground for winding up 789, 795
maladministration 668
petitions 795
redemption of shares 503
repurchase of shares 503
unfair prejudice 245, 685, 712
Kay Review 261-262
knowledge
attribution rules 156-163
company investigations 161-163
corporate personality 156—177
officer of two companies 163—165
law reform committees 17-18
legislation
Companies Acts 34
sources of company law 3—17
statutory instruments 4



subordinate legislation 19
legitimate expectations
experience 706
interests of members 691
minority shareholders 698—-706
unfair prejudice 185, 698—-706
lifting the veil see piercing the corporate veil
limitation periods
account of profits 422
breach of directors’ duties 425, 451
breach of fiduciary duty 425, 436
disqualification of directors 296
dividends 544
limited companies
limited by guarantee 3, 21
limited by shares 3, 21
partnership company 23
meaning 21
limited liability
see also piercing the corporate veil
agency 61-62
contracting with members 4243
evasion of contractual liability 65-67
fraud 64—65
general rule 51
generally 2, 3
group companies 67-74
industrial and provident societies 62—63
legal personality 33-39, 77-79
married partners 64
one member companies 39, 4344, 51
ownership of property 4145
partnerships 23
‘person’ 4546
privacy 715, 730
trusts 62
limited liability partnerships 23
limited partnerships 23
liquidation
see also winding up
application of assets 819-823
appointments 779
assets available for distribution 819-820
clawback provisions 806
company investigations 822—-823
compensation 806, 819
conduct of liquidation 805-819
disclaimers 805
expenses 787
personal liability 806—-807
powers 804, 805
reporting 823
listing particulars
EU Directive 725



generally 724
inaccurate or misleading statements in 499-500, 727729
remedies and liabilities 499, 727-729
Listing Rules
see also Stock Exchange
admission of securities 718
annual accounts 725
auditors 473
board of directors 263, 286
formulation 724
notice of general meetings 202
obligations 725
official listing 725
pre-emption rights 496
promoters 481
source of company law 3
transfer of uncertificated shares 575
UK Corporate Governance Code 17, 262
unsecured debentures 597
woting rights 235
litigation
corporate personality and 176177
loans
directors 447
(p. 837) London Stock Exchange see Stock Exchange loss of office
compensation 264, 270, 285, 288
directors 264, 270, 285, 288
major shareholders
banks 12
disclosure 720
floating charges 619
nominees 12, 39
majority shareholders
expropriation of minority 761-763
majority rule principle 637-639
maladministration
see also minority shareholders; remedies
litigation, problem of 637-639
pursuing claims 635-637
wrongs against company 635-636
wrongs against shareholder 636—637
management buy-out 700
management structure
two-tier 180
manager
appointment 779
managing directors
appointment 281
de facto directors 113
functions 121-122
not Chair of board 264
remuneration 272-273
manslaughter
corporate responsibility 145-146



market abuse 728-737
misleading statements 730
penalties 730
market manipulation
meaning 728
meetings
see also annual general meetings; board of directors; general meetings
adjournment 197-198
articles of association, alteration 219-235
audio-visual links
decision-making powers 197
generally 196-197
role 197-198
chairman
adjournment of meeting 197—198
role 197-198
class meetings 192
common law 194
compulsory nature 203
conduct 203-204
deadlock, action where 190-193
division of powers between board and 181-182, 186—192
Duomatic principle 206—-212
formalities 203-204
informal resolutions 206-214
meaning 192-193
members’ attendance 204-205
more than one member must be present 194-196
no competent board 191-193
notice convening 202—203
one-person meetings 194—196
ordinary resolutions see also ratifying acts of directors
cannot direct board or overrule decisions 187—191
‘organ’ of company 179
physical location 196-197
powers of court to order 199-202
procedures 192—-205
proxies 204
quorum 204
ratifying acts of directors 236-243
acts beyond directors’ authority 236-239
irregular acts 239
woidable acts 239-243
reform of the law 205-206
single member companies 195-196
telephone meetings 197
unanimous but informal agreement 206—209, 210-212
video link meetings 196—-197
woting
contracts to vote 217
generally 213-219
limitations on 213-244
member under no fiduciary duty to company 214-216
preference shareholders 557



setting aside of decisions ‘oppressive’ of minority 217-219
vote as property right 214-216, 637
where unnecessary 206-209
members of company 1-3, 178-179
see also shareholders
approval of directors’ transactions 445-448
company wronged in addition to personal claim 669—672
consent, authorisation or approval of directors 236
liability for directors’ breach of duty 458—460
limited liability 2, 3
no reflective loss principle 673-681
as ‘organ’ of company 179
personal claims against company 667—681
personal rights under constitution 251-259
powers 179-180
protection 512
ratification of directors’ acts 437443
rights 178
shareholders distinguished 493
suing in own name 667—681
unauthorised dividends 544-548
vote as property right 214-216, 637
members’ voluntary winding up
see also winding-up
meaning 789
voting 741
memorandum of association 5, 24-25, 25
alteration 26, 220
articles of association distinguished 26
capacity of company 86
class rights 251-252
contractual effect 251-259
effect 251-259
money payable under 251-252
objects clause see objects of company
rectification 182
schemes of reconstruction, authorising 741-743
shares class rights 251-252
(p- 838) mental state (mens rea)
common law conspiracy to defraud 150-152
corporate personality and 146-156
‘directing mind and will’ 147-150
intent to deceive 149-150
subordinates 152—155
mergers
see also Takeover Panel; takeovers
accounting 507-508
economic consequences 741
effect 700
European law 12, 741
meaning 700
scheme of arrangement 700, 744-753
mezzanine finance 822
minimum share capital



requirement 21
minority shareholders
derivative claims 630-667, 642—665
expropriation by majority 761-763
Foss v Harbottle exceptions
fraud on the minority 640
personal and individual rights invaded 640
rule 639-643
special majority 640
fraud on minority 640, 641
legitimate expectations 698—706
majority rule and 637-639
oppression 217-219
protection 637-713
remedies
alternative remedies 696-697
applicants 687—688
buy-out orders 695696
capacity as member 691-692
company’s affairs 689-690
conduct of petitioner 707-713
grounds 689
interests of members 691
mismanagement 699-700
oppression 684-685
procedure 688—689
respondents 688
shareholders’ agreement 245
unfair prejudice 690-691, 697—698, 702—706
winding-up order 712
‘squeeze out’ 760-763
statutory protection 638
suing in own name 667—681
misleading statements
listing particulars 499-500, 727729
market abuse 730
promoters 487
prospectuses 727728
transparency 722
model articles 181
mortgages 598
multilateral trading facilities 724
name of company
see company names
nationality of company
liability 47
public companies 21
negative resolution procedure 4
negligence
auditors 466467, 473
compensation 242
directors 361
disqualification of directors 361
no reflective loss principle



members of company 673-681
nominal value
capital 491
nominees
company woluntary arrangements 769-770
general meetings 205
major shareholders 12, 39
nominee directors 331, 350, 352, 458460, 684—685
ownership of property 41
piercing the corporate veil 55
redemption of shares 521
non-executive directors 2, 264265, 474
independence 266, 267
notice, constructive see constructive notice
notices
general meetings 202-203
objects of company 87-90
borrowing powers 90-91
capacity
improper purposes 92—95
gratuitous payments and analogous transactions 134—136
interpretation of clause 90-95
lawful 24-25
powers of company 90-91
incidental powers 90-91
ultra vires doctrine 86—95
unlawful 27
unrestricted 25
winding up on failure of principal object 796-797
officers of the company see auditors; directors; secretary
official notification
see also disclosure
incorporation of company 716717
ordinary shares 494, 557
ostensible authority
see also authority of agents
actual authority compared 108-112
implied authority 96
meaning 96
overseas companies see foreign companies
Panel on Takeovers and Mergers see Takeover Panel
parent companies
definition 23
partly paid shares 492
partnerships
corporate personality 23
limited 23
limited liability 23
ordinary 23
quasi-partnerships 558, 803
sleeping partners 23
unincorporated 5
unincorporated partnership 5
passing off



company names 26
penalties
criminal penalties 509
false or misleading statements 722
insider dealing 729
(p. 839) liability to pay 164
market abuse 730
official listing 725
recovery 164
phoenix syndrome 808
piercing the corporate veil
agency 61-62
associated companies treated as one 67-74
concealing wrongdoing 55-57
deliberate evasion of contractual obligation 65-67
enemy in time of war 52, 57-60
fraud 6465
meaning 52
mis-use of company 55-57
modern approach 55-57
nominees 55
process 52-55
remedies 74-77
statutory directions 54
trusts 62-64
place of business
importance of concept 15
incorporation 15, 49
political donations
authorisation 447
capacity 91
conflicts of interest 361
prohibition 136
pre-emption rights
existing shares 497
Listing Rules 496
new shares 496497
treasury shares 496
triggers 497-499
pre-incorporation contracts 128-134
personal liability at common law 131
privity of contract 134
preference shares 7, 494, 557, 558-561
preferential creditors
administration 770
company woluntary arrangements 769
floating charges 601, 626, 628, 779
priority 601, 625
receivership 787
winding up 820
Prentice Report 89
private companies
definition 21
directors 21



incorporation 24
minimum capital 494—-496
public share offers 724
re-registration 21
registration 24
single member 23
privity of contract
meaning 133-134
pre-incorporation contracts 134
shareholders’ agreement 211, 245, 253
profit and loss accounts 798
promoters
compensation payment 487
damages for breach of fiduciary duty 486
definition 481
duties owed 79
failure to disclose material facts 482—483
fiduciary relationship with company 482—483
Listing Rules 481
misleading statements 487
obligations of 481
prospectuses 723
remedies for breach of fiduciary duty 486
sale of non-cash assets 481
secret profit 483—487
woidable contracts 482-483
prospectuses
content 726
EU Directive 724
exemption from requirement 726-727
generally 6, 723
inaccurate or misleading statements 496497, 727-729
material misrepresentation 500-504
mutual recognition in EU 726
public offers 499, 725, 726-727
remedies and liabilities 499, 727—729
proxies
meetings 204
Prudential Regulation Authority 720
public company
definition 21
incorporation 24
minimum capital 494-496
name 21
promoters see promoters
re-registration 21
registration 24
public offers
disclosure
FCA sanctions 727
history 723-724
misleading information 727-728
official listing 725
omissions 727-728



private companies 725-726
prospectuses 725, 726727
regulation 723
securities markets 724—-725
under-subscription 728
prospectuses 499, 725, 726727
requirements 499
wholesale debt securities 596
publicity
business documents 718
directors’ appointment 283-284
disclosure
business documents 718
registered office 717
registered office 717
purchase of own shares 512, 514, 520-523
see also acquisition of own shares
financial assistance by company for 512-513, 524-541
shareholders’ protection 523-524
quasi-loans
approval 447
constructive trusts 450
quasi-partnerships
companies 558
winding up 803
re-registration
company 21
receivers
administrative receiver 311, 600, 778, 779-786
as agent of company 778
(p. 840) appointment 311, 600, 778
duties 779
due diligence 785-787
duty of care 781-787
exercise of powers in good faith 781-787
investigation rights 822—823
personal liability 778, 781
reporting 822—823
receivership 778768
see also insolvency
distribution of assets 787-788
duty of care 781-787
expenses 787
liquidation 779, 787
preferential creditors 787
recklessness
auditor’s report 466
directors’ powers and duties 359
misleading statements 723
secondary liability 451
recognised investment exchanges 724
reconstructions
meaning 739-740
schemes of 741-744



rectification
articles of association 182
redeemable shares 557
capital redemption resene 522
nominees 521
redemption
acquisition of own shares 520
just and equitable winding up 503
nominees 521
reflective loss 669, 67381
registered office
publicity 717
registers
charges 604
debenture holders 596
directors 280, 283, 717
members 596
transfer of uncertificated shares 575
Registrar of Companies 24, 715-716
certificate of incorporation 1, 24
judicial review of decision 30-31
name of company 26-27
notification of share allotment 496
refusal of registration 24, 27
striking off from register 823-824
unlawful objects 24, 27
registration
see also incorporation
certificate of incorporation 1, 24
charges
company register 604
extension of period 603
failure to register 602—603
priority of registered charges 603-604
reform 604-605
statutory requirement 601-605
company names 26-27
effect 24
notification of share allotment 496
private companies 24
re-registration 21
refusal of registration 24, 27
regulations 4
reinstatement of company 824-825
related party transactions 235
remedies
breach of directors’ duties 413-428
breach of fiduciary duty by promoters 486
debentures 600
listing particulars 499, 727729
minority shareholders
applicants 687—688
buy-out orders 695-696
capacity as member 691-692



company’s affairs 689-690
conduct of petitioner 707-713
grounds 689
‘interests’ of members 691
mismanagement 699—-700
‘oppressive’ conduct 684—-685
procedure 688—689
relevance of alternative remedies 696-697
respondents 688
shareholders’ agreement 245
unfairly prejudice 690-691, 697—698, 702—-706
winding-up order 712
piercing the corporate veil 74-77
prospectuses 499, 727-729
unfair prejudice 695, 712
removal of director
by members 285
dismissed by board 287
ordinary resolution 285
protection from 285-287
reasonable notice rules 291-292
rights after termination 288—-294
special wting rights 285-287
statutory provisions 285
remuneration of directors 270-276
articles of association 270-271
disclosure 265
fixing amount of 273-276
insolvent company 273-276
must be genuine 273-276
quantum meruit claim 272-273
statutory reforms 277-278
UK Corporate Governance Code 264—265
unlawful return of capital to member 273-276
where no profits 273-276
reorganisations
de-mergers 740
schemes of reconstruction 741-743
reports
annual reports
disclosure 759
narrative reporting 759
public companies 733
audit committee 466
directors 473, 716
liquidators 822—823
receivers 822—-823
winding up 822-823
rescission of contracts
breach of directors’ duties 413
residence of company 48-51
resignation of directors
corporate opportunities 387-399
directors 387-399



fiduciary duties 388
written request 287
resolutions
alteration of articles 219
alteration of capital 246248, 513-514
(p. 841) general meetings 187-191, 193-194, 203, 206-213, 236—243
informal 206-213
ordinary resolutions
cannot direct board or overrule decisions 187—-191
majority vote 193—194
removal of directors 285
proposal 203
ratifying acts of directors 236-243
acts beyond directors’ authority 236—239
irregular acts 239
woidable acts 239-243
special resolutions 219
majority vote 193—194
written 194
retention of title clauses 605, 632—634
retirement of directors
corporate opportunities 387
profits gained after retirement 388
rotation, by 285, 802
rights issues
unfair prejudice 697
Romalpa clause 605, 632—-634
safe harbours
market abuse 730
sale at an undervalue see transactions at an undervalue
schemes of arrangement 744—-753
effect 700
insolvency 753
meaning 700
schemes of reconstruction 741-744
secret profits
directors 413428
promoters 483-487
secretary
authority to bind company 123
role 269-270
securities
EU directives 725-726
listing particulars see listing particulars
offer of 724-728
prospectus see prospectuses
unlisted 725
securities markets 724
self-dealing
directors 422, 445
equitable compensation 428
trustees 445
self-regulation 7, 17
investment business 719



service contracts
directors 270
service of documents
corporate personality and 177
shadow directors 807, 808
de facto directors distinguished 312-313
sham company 66
share certificates
estoppel 577-580
evidence of ownership 577-580
forgeries 580-585
share premium account 492, 506-508
share transfers see transfer of shares
shareholders
see also general meetings; meetings; members of company; minority shareholders; shareholders’
agreements
and capital 488489
institutional 205
majority
expropriation of minority 761-763
principle of majority rule 637-639
members distinguished 493
pre-emption rights 496497
preference shareholders 557
protection of 489-490
shareholders’ agreement 244-246
alteration of capital 246-248
amendment of constitution 249
binding nature 246-248
corporate opportunities 382—-387
implied 245
informal decision 209-210
privity of contract 211, 245, 253
shares
allotment 490, 494-496
bearer shares 493
bonus shares 548
capitalisation issues 548
certificates see share certificates
class rights 494, 556-562
articles of association 562
change in company structure 571-573
definition 564
entrenched 563
not referable to particular shares 564-567
repayment of capital 517-520
variation 251-252, 563-573
benefiting class as a whole 563, 567-571
definition 564
dissenting members 564
classes of 556-558
company investigations 722—723
competing claims to 586-590
damages 502-503



deferred shares 557
definition 556
dematerialised 574
disclosure of interests
company investigations 722—723
register of interests 722
substantial interests 590
discount, issue at 504-506
dividends see dividends
employees’ shares 558
enhanced woting rights 558
equality
no implied condition as to 558-561
presumption of 559-561
equitable interests 585-586
equity shares 557
founders’ shares 557
insider dealing 729-730
investigations into share ownership 722-723
issue 491
discounts 504-506
exchange for property 508-510
premiums 506-507
terms of 559-562
underwriting 503
legal nature 493—495
legal title
prevails over earlier equitable title 586-590
transfer 586587
limited voting rights 558
listing particulars see listing particulars
market abuse 728-737
material misrepresentation 500-504
meaning 494-495
(p. 842) nature of 556
non-voting shares 557
notice of trust 588-589
offer by prospectus 723, 725
offer for sale 723728
offer for subscription 723
ordinary shares 494, 557
ownership, investigations into 722-723
participating shares 557
partly paid shares 492
payment for 503-511
pre-emption rights 496497
preference shares 7, 494, 557, 558-561
premium, issue at 506-507
prospectus see prospectuses
public companies 21
purchase of own 512, 514, 520-523
financial assistance by company for 512-513, 524-541
quasi-partnership company 558
redeemable shares 522, 557



register of interests 722
rescission of contract 501-502
special purchaser 592
stop notice 589
substantial interests 590
taking of security over own shares 524
transfer 573-586
brokers transfer 575
certification 574, 577-580
competing claims to shares 586-590
CREST system 575
directors’ discretion to refuse to register 575-577
forged and fraudulent 577-580
irregular 589-590
restrictions 575-577
uncertificated 575
valuable consideration 589-590
transparency of ownership 720-723
uncertificated 575
under-subscription 728
valuation 591-593
assets of business 591-592
‘break up’ basis 592-593
buy-out orders 707-713
‘going concern’ 591
realities of company’s situation 591-593
special purchaser 592
shelf companies
incorporation 29
single economic unit
group companies 68, 70—71
subsidiaries 70
single member companies 12, 22-23, 24
fraud 474—-481
meetings 195-196
small companies 13, 22, 464
very small companies 22
Societas Europaea
domicile 48
EU law 180
incorporation 13
registration 22
sole directors 195-196
see also single member companies
sole traders 23
solvency statements
directors 512
sources of company law 3-17
squeeze-out rights
minority shareholders 760—763
statutory audit
EU Law 13
statutory companies 5, 56
Stock Exchange



admission to listing 725
disclosure requirements 718
generally 7
Listing Rules 17, 481, 499, 598, 718, 724, 725
non-voting shares 557
public regulation of securities markets 719-720
stop notice 589
striking off
companies 823-824
subordinates
mental state of 152—-155
subsidiaries
single economic unit 70
subsidiary companies
definition 23
Takeover Panel
see also mergers; takeovers
compensation 765
functions 17, 754—756, 765
independence 755
judicial review 756—758
takeovers 753-754
see also mergers; Takeover Panel
acting in concert 756, 759
auditors 473
barriers to 759
bid 324-325, 700, 753
City Code on Takeovers and Mergers 17, 754—756
enforcement 765
deal protection measures 759-760
directors’ duties 324-325, 753, 763—-765
European law 12
inducement fees 759-760
mandatory offer rules 759
meaning 700
minority protection 760—763
regulation 754
virtual bids 759
tort
liability of both company and individual 140-144
liability of company 136-144
vicarious liability 136, 137—-139
transactions at an undervalue 550-555
winding up 806, 810-813
transfer of shares 573-586
brokers transfer 575
certification 574, 577-580
competing claims to shares 586-590
CREST system 575
directors’ discretion to refuse to register 575-577
forged and fraudulent 577-580
irregular 589-590
restrictions 575-577
uncertificated 575



valuable consideration 589-590
(p. 843) transparency 720-723
treasury shares
dividends 523
pre-emption rights 496
repurchase of shares as treasury shares 520, 523
sale 497
voting 523
true and fair view
auditors 465, 471
trust deed
borrowing 595
trust relationships
between company and shareholders 62—-64
trusts
borrowing power 594
constructive trusts
account of profits 419-422
accountability for property 419-422
loans to directors 447
quasi-loans 450
declarations of trust 631
limited liability 62
notice 588-589
piercing the corporate \eil 62—-64
two-tier management structure 180
UK Corporate Governance Code 262-267, 474
audit committee 473474
board of directors 263—264
current version 17
executive directors 263—264
gender diversity 266
issue 17
nomination committees 266
non-executive directors 263—264
remuneration of directors 264—265
reviews 263
role 17
UK Listing Authority 725
ultra vires doctrine 8695, 549, 640
objects clause 87-95
unfair prejudice
basic principles 687-698
examples 697-698
just and equitable winding up 245, 685, 712
legitimate expectation 185, 698—706
meaning of unfair prejudice 690—691
non-member interests 692—695
remedies 695, 712
rights issues 697
scope of s 994 682-687
subsidiaries 685687
unincorporated partnership 5
unlimited companies 3, 21



unlisted securities 725
usual authority 96, 124—127
valuation of shares 591-593
assets of business 591-592
‘break up’ basis 592
buy-out orders 707-713
‘going concern’ 591
realities of company’s situation 591-593
special purchaser 592
valuers
independence 741
very small companies 22
vicarious liability
tort 136, 137-139
voluntary arrangements 769-770
voting
contracts to wote 217
general meetings 214-219
indirect investors 204
limitations on 213-244
majority vote 193-194, 213-214
member under no fiduciary duty to company 213-216
oppression 217-219
preference shareholders 557
property rights 213-216, 637
proxies 204
rights 557
setting aside decisions 217-219
special voting rights 285287
wholesale debt securities
public offers 596
winding up 767, 779, 7887789
see also insolvency
anti-deprivation principle 817-819
articles of association 790
assets
application of 819-823
available for distribution 819-820
awidance of dispositions 809-810
contract to vary in liquidation 821-822
bona fide disputed debt 792-794
borrowing transactions 595
commencement 805-806
company investigations 822—-823
compulsory 789
bona fide disputed debt 792-794
commercial insolvency 768
company formed for fraudulent purpose 795
controllers acted within legal rights 800—803
court’s discretion to order 803-804
failure of principal object 796-797
grounds 792-803
just and equitable grounds 789, 795
justifiable lack of confidence in management 797-800



petition brought for extraneous or improper purpose 803-804
petitioners 790-791
refusal of order 803—804
conduct 789, 805-819
controllers acted within legal rights 800—803
corporate personality 789
criminal liability 806
deadlock in management 797
debts disputed 792-794
directors’ liability 311, 806-807
dissolution of company 789, 823-824
exercise of rights in unjust or inequitable way 800-803
failure of principal object 796-797
floating charges 779
foreign companies 750, 794
fraudulent purposes 795
fraudulent trading 807
group trading 808
just and equitable winding up
actionable wrongs against members 636, 667
constitutional problems 185
deadlock 797-799
(p. 844) dissenting members’ views 214, 243
dividends 543
exercise of rights 800-802
failure of principle objects 796797
fraudulent purposes 795
grounds 789, 795
maladministration 668
petitions 795
redemption of shares 503
repurchase of shares 503
unfair prejudice 245, 685, 712
lack of confidence in management 797-800
liquidator 779
application of assets 819-823
assets available for distribution 819-820
clawback provisions 806
conduct of liquidation 805-819
disclaimers 805
expenses 787
investigations 822—-823
personal liability 806—-807
powers 805
reporting 822—823
minority shareholders 712
partnerships 800-803
petition brought for extraneous or improper purpose 803
phoenix syndrome 808
preference shareholders 557
preferential creditors 820
quasi-partnerships 803
refusal of order 803—-804
reporting 822—823



restoration to register 824-825
return of capital 822
substratum, failure of 796—-797
transactions at an undervalue 806, 810-813
woidable preference 810-813
woluntary 789
wrongful trading 807, 813-817
written resolutions 194
wrongful trading
disqualification of directors 808
winding up 807, 813-817



