INTERNATIONAL

LAW AND

INTERNATIONAL
RELATIONS

Edited by Beth A. Simmons
and Richard H. Steinberg


http://www.cambridge.org/9780521861861

350 International Law and International Relations

TABLE 14.2 (continued)

Year
Pact signed Members?
OECS (Organization of 1981 Antigua and Bermuda,
East Caribbean States) Dominica, Grenada,
Montserrat, Saint Kitts and
Nevis, Saint Lucia, Saint
Vincent and the Grenadines
SACU (Southern African 1969 Botswana, Lesotho, Namibia,
Customs Union) South Africa, Swaziland
U.S.~Israel Free Trade 1985 Israel, United States
Agreement
UDEAC (Central 1964 Cameroon, Central African
African Customs and Republic, Chad, Republic of
Economic Union) Congo, Gabon, Equatorial

Guinea

@ Dates in parentheses indicate years of accession for member states that were not among
the original signatories. Countries that signed but later withdrew from the agreement are
also noted, as are their years of departure.

OVERVIEW OF REGIONAL DISPUTE SETTLEMENT

In this segment I summarize the level of legalism in each of the regional
trade pacts in the data set. The basic features of dispute settlement in each
pact are highlighted in Table 14.3, which draws on the treaty texts listed
in Appendix A. Related agreements in Europe and the Americas are
aggregated; within each group, dispute settlement provisions are identical
in every important respect. I include two observations for EFTA, whose
membership changed significantly over time (see Table 14.2) and whose
1960 dispute settlement system was transformed with the creation of the
EEA in 1992. *** In this respect, EFTA is an exception to the rule. There
are a handful of other agreements whose dispute settlement procedures
changed over time — namely the Andean Pact, Central American Common
Market (CACM), Common Market of the South (MERCOSUR), AFTA,
and a few bilateral EFTA agreements. Unlike EFTA, however, these
cases have not undergone radical changes in membership or in other
variables of interest to this study. As a result, I report and evaluate their
most recent dispute settlement design (citations for the relevant agree-
ments are listed in Appendix A).

Table 14.3 underscores the dramatic extent of institutional variation
in the data set. Its final column organizes the agreements into five clusters



(ponuiguoo)

(JPouno) jo (9104 ur 310d21
2104 £q A[uo) JopIsuod,,
suonoues sIo1sTUTW)
MOT ‘uonesuadwo)) AJuo sareg 191501 — 201 Py Surpuiq 10N JTIBWOINE — S V1AV
QUON - - — - SUON ovdadan
SUON - - - - SUON NoVvSs
QUON] — — — — JuON UuoTU() JOATY OUBIN
Aayiny pue
“orqnday yeao[s
‘eruewioy ‘pue[oq
‘AreGunpq
‘orqndoy
43970 ym
QUON — — — — QUON sjuowadIde Y1 4q
me] OF o [DF 03
1U9sU0d [emynw £q
QUON] — — — — ssa[un — SUON vAd
SUON - - - - SUON V1440
JUON — — — — QUON (£) s1Bd DAAD
QUON] — — — — JuON V.14 oujeq
SUON - - - - SUON VLIdOZNV
wsieso| Apouroy Surpueig so8pnf Surni MITAJX 1]
JO [PA9] fred-pay T, fred-pay,

uoistaoad £Lyeary,

JMUB152(J uama)10§ agndsiq i wisyp3a  Jo sjpaa "¢ YT A14VL

351



uonewioy [dued
Je d0[peap

wmnipajy JUON D pue sa1e1g 20y py Suipurg JO MSLI INQ — SaK 108 [9RIS[-DY
uonewioy [aued
€ Ydo[peap (e1)
wmnIpajy JUON DF pue sa1e1g s0Yy py Surpurg JO YSLI INQ — Sax SUOTIBIDOSSE D)
(paziroyine
10 paquiosaxd (6) 4184
wnIpajy J1) suonoues A[uo sare1g 191501 — 20 Py Suipurg SIIBWOINE — S3F  OJIXIN pue 1Y)
(. 2Inseowr (330da1
arerrdoxdde UONEI[DU0D ©
MO Aue, )suonoueg A[uo sareg J0Y py Ap1ow) Suipuiq 10N dTIBWOINE — SIL 108 [PRIS[—'SN
(jouno) suwidng 01
UONEPUIWUIOID]
sonssi [oued) [1ounoy) Jo 3304
Mo QUON A[uo sarerg 1931501 — 20 Py Surpuiq 10N 4q AJuo Inq — sax 0}
(Jpounoy jo (pudurtodax [Puno) jo
a10A £q 01 9104  Aeu,, j0A Lu1olewr
MO A[uo) suonoueg A[uo sareg soy py  [puno)) Suipuiq 0N Aq AJuo Inq — sag. 0961 V119
([ouno) jo (pudwrrodax
2104 £q 01 9104 Aeuw,,
MO £[uo) suonoueg A[uo sareig 191501 — 00y Py [UNO0))) Surpuiq 10N SNEBWOINE — SAL WODIIVD
wsiess) Apowroy Surpuelg sa8pn[ Surni MITARI g
JO [PAS] Kxed-pay T, fred-pay T,

uoisiaoxd Lyeary,

(ponuruos) €¥1 A14VL

352



(panu13102)

wnipajy QUON]

(epeue)

JOJ 109139
15211p) sauy
iSp1020E IPI§
19§30

30311p

:61 ~dey)
pue

11 "dey)
suonoues

wnipajy 07 “deypn

wnipajy SuondULS

wnipajy QUON]

A[uo saresg

S[enplarput
pue saels
1sp10do®
apIs

pue

61 deyn
£[uo
S[enprarpur
i1 dey)
AJuo sazels

:07 “dey)

AJuo sajelg

£Juo sazeig

191501 — 201 Py Surpurg

Surpuiq
JUSWUOIIAUD pue
I0Qe[ UO SPIOIIE IPIS

Surpuiq

:sandsip jJuounsaaur

11 "dey) pue me|
open irejun 61 “dey)

(pamore

uonesuadwod

10 JUAWIA1IAS

Arenuod) Suipuiq

jou :sandsip

191501 — 201 Py [erouad oz “dey)D

121501 — 201 Py Surpuig

20y py 3utpuig

onewoINe — S9x SOA0

(marAdx
anroixdde

asnuwr sajels
92173 JO Oml
I3yM ‘SpIoddE
aprs ur 1dooxoa)

JIJBWOINE — S9X VIIVN
SMITADT
Areurwrpaid
22111 103j®

A[uo nq - sax ANSOOYIN

BIUDAO[S pue
‘eruenyiry ‘eraie]
‘eruolsy ‘[oeisy
‘eured[ng yam

SnEBWOINE — S9%  sjuawAIde VI g

353



'y xipuaddy 93§ :s204n08

"VIAVN Jo TT 1ardeyD o3I 1oyier ‘Swstueydou andsip 21e1s-I01SaAUT 9pn[our os[e s19ed UEdIXIJA pUe UL3[IYD) Y3 JO [BIAS
“wsI[e39] WNIpaw MO[oq PUEB dAOQE S[AI] JB SISBD JO $3InIedj Sulysm3unsip yi sa1edipul dejp[oq ,,

S[enpraipur
Y31y A1op 199JJ9 30211(] pue ‘suedio Ayeon ‘sajerg [eunqln Suipuelg Suipurg onewoine — s9x  T66T YIJJ
S[enpialput
Y3y Arep 399JJ9 30211(] pue ‘suedio A1eon ‘sajerg [eunqlni Suipuelg Suipurg onewoIne — s9f ok
(feunqin S[enplalput
Y3y Axop £q paqudsaxd) suondueg pue ‘suedio Ayean ‘sojerg [eunqui Suipuelg Suipurg opewone — 9K YSHINOD
S[enpraiput
Y31y A1op 109JJ9 30211(] pue ‘suedio Ayeon ‘sajerg [eunqun Suipuelg Suipurg onewoIne — 9 WDVD
(Teunqun £q paquosaxd) s[enpIalpur
YSiH £19A SUOTIOUES 109JJ9 19311 pue ‘suedio L1eamn ‘sorerg [eunqrn Jurpuelg Surpurg onewoINe — 9L 108 J UBIPUY
(are38
Jo speay £q pasoduur) suedio £1eon
ysiy SUOTIdUES pue sa1el§ [eunqun Suipuelg Suipurg onewoIne — s9f SYAM0DA
ysiy SUON AJuo sarerg Teunqun Suipuelg Surpurg onewoIne — 9 ovid
paira]
uondIpsun(
ysiy SUON AJuo sarerg Teunqun Suipuelg Surpurg nqg — sax SID
ysiyg QUON] AJuo sarerg Teunqun Suipuelg Surpurg onewoine — sax oviaD
wsiess| Apawoy Surpueig sa8pn[ Surna MIIAJI g
JO [PAS] Aaed-piyy,  Aured-payy,

uorsiaoxd Ayeaat,

(ponuruos) € ¥1 A14VL

354



The Politics of Dispute Settlement Design 355

that capture basic differences in the level of legalism. To define these
categories, I start with the most basic question: whether a treaty provides
any system of independent third-party review of disputes. For eighteen
treaties, the answer is no, and they thus constitute the lowest level of
legalism: none.?? At the next level, with low legalism, are five agreements
with dispute settlement mechanisms whose rulings are not binding in
international law. These pacts nominally provide a system of third-party
review but hold it hostage to decisions by political bodies, often a council
of ministers, or in the case of the U.S.—Israel accord treat its rulings as
mere recommendations.>*

The midpoint of the sample — medium legalism — includes a diverse set
of thirty-one agreements that provide for some version of standard inter-
national arbitration, offering states an automatic right to binding rulings
by ad hoc arbitrators. Within this category there is variation regarding
remedies, since a few pacts provide for sanctions. The only agreements
with multiple dispute settlement procedures — NAFTA and several
pacts signed by Chile and Mexico — also fall into this category. NAFTA
includes at least five distinct mechanisms for different issue areas ***.35
The mechanism most relevant to this study, Chapter 20 for general
disputes, might qualify NAFTA at the level of low legalism because its
rulings are not legally binding: compensatory payments can substitute for
compliance, and disputants can reach a settlement contrary to the terms
of a panel ruling after it has been issued. However, NAFTA’s innovative
procedures for unfair trade law and investment disputes — which include
binding rulings and standing for individuals — push the agreement in
the direction of legalism. Without any standing tribunal, the combination
of these mechanisms arguably leaves NAFTA at the level of medium
legalism. Many of the Chilean and Mexican pacts incorporate a version

33 Inclusion of the EEA in this category may be controversial. Technically, all member states
of both EFTA and the EC have access to highly legalistic tribunals for the resolution of
disputes regarding issues of EC law, which the EEA extends to EFTA. Nevertheless, this
option applies only to disputes among EFTA states before the EFTA Court or among EC
states before the European Court of Justice. For disputes between the EC and EFTA,
neither group has automatic access to third-party review. By common consent, questions
of interpretation of EC law may be referred to the European Court of Justice, but EFTA
states have no direct access. Their complaints go instead to the EEA Joint Committee for
bilateral consultations between the EC Commission and the EFTA states “speaking with
one voice.” The original EEA draft proposed an EEA Court, but the European Court of
Justice struck it down as an usurpation of its exclusive authority over EC law. See
Bierwagen and Hull 1993, 119-24.

34 Azrieli 1993, 203-205.

35 For details on NAFTA’s different mechanisms, see Smith 1995.



356 International Law and International Relations

of NAFTA’s mechanism for investment disputes. Although this procedure
grants standing to individuals, it is limited in scope to rules on investment
and relies on ad hoc arbitrators, which keep the Chilean and Mexican
pacts within this category.

At the level of high legalism are four agreements that establish a standing
tribunal to issue binding rulings on cases brought by states. Although in other
respects these pacts resemble standard arbitration, the appointment of judges
to a permanent court implies a significant step in the direction of legalism.
These agreements create supranational institutions whose judges are likely to
issue consistent legal rulings in developing their treaty jurisprudence. In
practice, these four accords are among the most poorly implemented in the
data set. Both the East African Community (EAC) and the West African
Economic Community (CEAQ), in fact, have been formally dissolved. The
Economic Community of West African States (ECOWAS) Community
Court of Justice awaits the realization of trade commitments in that largely
dormant economic area, while the jurisdiction of the Commonwealth of
Independent States (CIS) Economic Court appears to be severely restricted
even among the CIS signatories that have endorsed it.>¢

There is a sizable leap toward legalism at the final level. All five agree-
ments with very high legalism expand the definition of standing beyond
member states to include both treaty organs and private individuals.
With the exception of COMESA, they also give the rulings of standing
tribunals direct effect in national law. To a significant extent, the judicial
bodies envisaged for the CACM, Andean Pact, EFTA 1992, and COMESA
draw on the model of the European Court of Justice. For example, all
five tribunals have the authority, on request, to issue preliminary rulings
to national courts, which can serve to broaden the access of individuals
to supranational judicial review. On encountering questions of treaty
interpretation, domestic judges may or may not exercise this option,
but the preliminary question procedure has helped forge important
links between the European Court of Justice and national judiciaries
in Europe.?”

3¢ Very little information is available, but reports suggest that the jurisdiction of the CIS
Economic Court has lawfully been refused by Kazakhstan. Three CIS members have not
recognized it, and others have ignored its rulings. See “CIS Court Dismisses Moldova
Claim for Kazakh Grain,” Reuter European Business Report, 6 February 1997; and “CIS
Economic Court to Be in Session,” TASS, 7 July 1997.

37 See Stone Sweet and Brunell 1998; and Mattli and Slaughter 1996.
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MEASURING ASYMMETRY AND PROPOSED INTEGRATION

To test my argument on the trade-off between treaty compliance and
policy discretion, I must find summary statistics that describe the level of
economic asymmetry and proposed depth of integration within each re-
gional trade arrangement. Measuring GDP asymmetry in trade pacts is not
unlike measuring the level of industry concentration — or market share
asymmetry — in different sectors of the economy. A standard measure for
industrial concentration in economics is the Herfindahl-Hirschman index
(HH), which equals the sum of the squared market shares of the firms in
a given industry. In a situation of pure monopoly, the index is (1.0)* = 1.00.
Where two firms divide the market evenly, HH = (o.5)* + (0.5)* = o.50.

In its traditional form, this index is not an ideal measure of intrapact
GDP asymmetry. In the two-firm example, a score of 0.50 — which is very
high by antitrust standards — for me represents a situation of perfect
symmetry if derived from a bilateral pact where the two countries have
identical GDP shares. Yet the same index score could reflect a situation
of high asymmetry in a pact with six signatories where the GDP shares
are as follows: HH = (0.68)* + (0.17)* + (0.10)* + (0.02)* + (0.02)* +
(0.01)* = o.50. To correct for this problem, I subtract from the
Herfindahl-Hirschman index what the index would be in a situation of
perfect economic symmetry, where all signatories to a trade accord have
identical shares of the total pact GDP. Given the nature of summed
squares, this baseline of perfect symmetry always equals 1 divided by the
number of signatories (N). By subtracting it, I obtain a new measure (P)
that describes the proportional asymmetry of each pact. It captures the
distance of each pact from symmetry: the further a pact is from that
baseline, the higher the index. In the two-signatory example P would be
zero, indicating perfect symmetry, but in the six-signatory example it
would be much higher: P = o.50 — (1/6) = 0.33.

To define this proportional asymmetry index in more formal terms,

P=¥x?—1/N for all i

where x; = each member’s share of total pact GDP, such that ¥x; = 1.
Among alternative indicators of inequality, P is related to variance

measures. In fact, P is formally equivalent to N times the variance of

income shares.?® In other words, P represents the sum of the squared

3% The variance of a given sample (Var) is the average squared deviation of data points from
their sample mean, which for income shares that sum to one is by definition 1/N: Var
(x)=(x/N) - E(xi—1/N)*.
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deviation of individual GDP shares from their sample mean. One
disadvantage is that the upper bound (MAX) of P, which is equivalent
to 1 — 1/N, varies with the number of signatories. To control for differ-
ences in the maximum value of P, I use the ratio of the proportional
asymmetry index to its range (P/MAX).

To estimate the level of asymmetry within each accord, I use aggre-
gate GDP figures denominated in U.S. dollars at current exchange rates.
Where possible the index uses data from the year in which the treaty was
signed.?® For all cases, the index incorporates only countries that signed
the accord at the time of its creation or reinvigoration; it excludes
member states that later acceded and includes any that later withdrew.
[EFTA] is the only pact to have duplicate entries. *** Other agreements
that underwent various changes over time *** hardly shifted in terms of
asymmetry and thus have one entry from the year of their establishment. *

Using these guidelines, Table 14.4 ranks and organizes the sixty-three
data points into two categories, low and high, based on the level of eco-
nomic asymmetry within each pact. The rank order of the pacts derives
from their PPMAX scores, which are listed from low to high. To facilitate
comparisons, Table 14.4 reports the underlying GDP shares of signatories
to each agreement in descending order ***. These GDP shares make
evident the intuitive appeal of this ordering, but with a small sample size
and categorical dependent variable it is also necessary to draw a line
between low and high asymmetry. Although this PPMAX index captures
the level of asymmetry across all signatories, my theoretical approach
suggests that the relative size of the largest members may be more
important than the distribution of shares among smaller economies. The
reason is that two or three symmetrically positioned regional powers that
depend heavily on access to each others’ markets may endorse a legalistic
system even if the gap in size between them and their neighbors is
substantial.*° By focusing on the relative size of the largest signatories,
one can define a threshold between high and low asymmetry that
conforms to the rank order in Table 14.4. For bilateral pacts, if the larger
country’s share of GDP exceeds 70 percent, asymmetry is high, as it is in

39 The two exceptions are the 1973 CARICOM and the 1969 SACU, both of which reflect
GDP data from 1970.

4° For an argument along these lines regarding the critical role of the United States and the
European Union in the legalistic dispute settlement reforms of the Uruguay Round of
GATT, see Smith 1998.



