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both their generation and future generations.'*® Thus, the claim provided the Court
with a unique opportunity to examine the scope of the Constitution’s environmental
right.

While the Supreme Court did not award the remedies sought, rather sending the
issue back to the trial court,'®' there was a judicial acknowledgement that there had
been a significant breach of the right to a balanced and healthful ecology. Signifi-
cantly, Davide J’s judgment, delivered on behalf of the majority, illustrated the way
in which such rights can effectively operate to protect the needs of future
generations. It was stated:

This case, however, has a special and novel element. Petitioners minors assert that they
represent their generation as well as generations yet unborn. We find no difficulty in ruling
that they can, for themselves, for others of their generation and for the succeeding
generations, file a class suit. Their personality to sue in behalf of the succeeding generations
can only be based on the concept of intergenerational responsibility insofar as the right to a
balanced and healthful ecology is concerned. Such a right, as hereinafter expounded,
considers the “rhythm and harmony of nature.” Nature means the created world in its
entirety. Such rhythm and harmony indispensably include, inter alia, the judicious disposi-
tion, utilization, management, renewal and conservation of the country’s forest, mineral,
land, waters, fisheries, wildlife, off-shore areas and other natural resources to the end that
their exploration, development and utilization be equitably accessible to the present as well
as future generations. Needless to say, every generation has a responsibility to the next to
preserve that rhythm and harmony for the full enjoyment of a balanced and healthful
ecology. Put a little differently, the minors’ assertion of their right to a sound environment
constitutes, at the same time, the performance of their obligation to ensure the protection of
that right for the generations to come.'?

In Oposa, the Court also examined whether the way in which the right was
formulated in the Constitution had any impact upon its effectiveness. For instance,
noting that the right to a balanced and healthy ecology was included within the
Declaration of Principles and State Policies rather than the Bill of Rights section,
the majority emphasised that this was not indicative of the right’s comparative
importance. Indeed, it was stated that the framers of the Constitution were of the
opinion that, unless the rights to a balanced and healthful ecology and to health
were mandated as State policies by the Constitution itself, “the day would not be too
far when all else would be lost not only for the present generation, but also for those
to come - generations which stand to inherit nothing but parched earth incapable of
sustaining life”."*® It was further emphasised that the right to a balanced and

130 See discussion in Allen (1994), p- 713.

13! Gatmaytan (2003), p. 467. The claimants had sought a cancellation of all timber licences in the
country and an order that the government cease and desist from receiving, accepting, processing,
renewing or approving new timber licence agreements. Such a request was made on the premise
that such remedies would “prevent the misappropriation or impairment” of the Philippine
rainforests and would “arrest the unabated haemorrhage of the country’s vital life support
systems.”

132 Oposa v Factoran (1995) 33 LL.M. 173, at 185.

133 Oposa v Factoran (1995) 33 1.L.M. 173, at 188.
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healthful ecology carried with it the correlative duty to refrain from impairing the
environment.'** Thus, the inclusion of the right within the State policy section did
not deter the Court from recognising the role that the right could play in enhancing
environmental protection.

While the recognition of biological diversity principles in the national
constitutions of Brazil and the Philippines can be seen as a significant step towards
ensuring attainment of environmental goals, commentators have raised questions as
to whether the environmental provisions have fulfilled their much-anticipated
potential. For instance, the effectiveness of the Brazilian constitutional provisions
has been questioned in light of the fact that, although progress has been made in the
enactment of environmental legislation since the introduction of the Constitution,
the potential for environmental litigation to occur is limited by bureaucratic systems
which render such litigation slow, impractical and expensive.13 3

Similarly, while it was anticipated that the Oposa decision would hold great
promise for enhancing the state of the environment in the Philippines, it has been
acknowledged that the decision has had minimal practical effect. For instance, as
noted above, the decision did not result in the cancellation of the timber licensing
agreements at issue in the case, as the Supreme Court remanded the case back to the
trial court for further proceedings. Moreover, the decision has not been seen to have
had any great influence on policies or legislation enacted after the decision.'*°

However, while it has been recognised that the constitutional provisions may not
have resulted in the tangible results in the Philippines that were anticipated, the
inclusion of the provisions in the national constitutions has still been seen as
beneficial. Both the symbolic value granted to environmental protection through
including environmental rights within a constitution and the potential impact that
domestic jurisprudence may have on the development of environmental norms at
international (and national) law have been viewed as significant. For instance,
Manguit and Paolo argue that the Supreme Court’s decision in Oposa has been
influential in the development of international environmental law.37 Moreover, it
has been emphasised that the Oposa decision provides support for the growing legal
legitimacy of the environmental rights of future generations. -

Finally, a truly significant development in constitutional environmental protec-
tion was the promulgation of Ecuador’s constitution in September 2008. The
constitution was the first national constitution to recognise the rights of nature
explicitly. The Chapter on the environment provides:

134 Oposa v Factoran (1995) 33 LL.M. 173, at 188.
135 Fernandes (1996), p- 282.

136 Socorro et al. (2003), p- 488.

137 Socorro et al. (2003), p. 496.

138 Allen (1994), p- 741. For discussion of the benefits of granting wide standing requirements in
environmental cases see Cusack (1993), p. 201.
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Art. 1. Nature or Pachamama, where life is reproduced and exists, has the right to exist,
persist, maintain and regenerate its vital cycles, structure, functions and its processes in
evolution.

Every person, people, community or nationality, will be able to demand the recognition
of rights for nature before public institutions. The application and interpretation of these
rights will follow the related principles established in the Constitution.

Art. 2. Nature has the right to an integral restoration. This integral restoration is
independent of the obligation of natural and juridical persons or the State to indemnify
the people and the collectives that depend on the natural systems.

In case of severe or permanent environmental impact, including that caused by the
exploitation of non renewable natural resources, the State will establish the most efficient
mechanisms for restoration, and will adopt adequate measures to eliminate or mitigate the
harmful environmental consequences.

Art. 3. The State will motivate natural and juridical persons as well as collectives to
protect nature; it will promote respect towards all the elements that form an ecosystem.

Art. 4. The State will apply precaution and restriction measures in all the activities that
can lead to the extinction of species, the destruction of the ecosystems or the permanent
alteration of the natural cycles.

The introduction of organisms and organic and inorganic material that can alter the
national genetic heritage in a definitive way is prohibited.

Art. 5. The persons, people, communities and nationalities will have the right to benefit
from the environment and from natural wealth that will allow wellbeing.

The introduction of these constitutional provisions has been viewed by environ-
mental protection groups as a groundbreaking development in the field of constitu-
tional environmental protection.'* The promulgation of these provisions can be
seen to illustrate the beginning of an acceptance that effective environmental
protection requires national recognition that nature must be protected in its own
right.
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Chapter 26
A Youth Perspective on Changing
the Constitution

Rayhan Langdana

26.1 Introduction

For most people of my generation — the “young adults” of our society — politics is
something that we have largely left alone. This apparent apathy isn’t born from a
lack of interest in politics: on the contrary, we simply feel so far removed from the
political sphere that our involvement in it seems somewhat redundant. We willingly
exclude ourselves from our parents’ political discourse, because such conversation
is not in line with our uncomplicated existences. However, over the course of the
last two years, the conversation in the schoolyard has gradually shifted from the
mundanity of English football and Grey’s Anatomy to more relevant topics. This
change began in 2008 when our entire society was gripped by the United States and
New Zealand elections. At first, discussing politics at school lent a feeling of
sophistication and maturity to our lunchtimes, but after watching all we could of
Obama and McCain on the campaign trail, we began forming opinions of our own.
We aimed to think deeper than “One’s a great guy and the other’s like George W
Bush, because I heard someone on the radio say so”. This year, the interest and
thought given to political issues has increased even more as one by one, my friends
and I have realised that in one short year, we will be voting. Politics, the govern-
ment and the constitution aren’t that alien to us anymore.

What this means is that we have begun reading the papers and watching the
news. We’ve started listening to the radio and arguing with our teachers over issues
like mining and climate change. Political discussion in class means that the rugged
rugby player can, for once, strongly agree with the bumbling student librarian.
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However, increased interest in this world that was once so foreign is not enough to
create a generation of politically conscious people. The interest must be matched
with involvement. Parliamentary decisions should be made only after having
consulted the youth. Using this conference’s theme of reconstituting the constitu-
tion, I will examine the following questions:

* What would the effects of New Zealand becoming a republic have upon the
youth of the country?

¢ What would changing electoral law mean for the youth of this country?

* To what extent should the youth of New Zealand be consulted and included in
politics?

26.2 New Zealand as a Republic

This first issue of New Zealand becoming a republic is one that has been widely
discussed and debated over the last few years. In my eyes, the arguments for
becoming a republic are as follows.

New Zealanders have the right to have a New Zealand Head of State. Republican
movements argue that despite her best intentions, the Queen, our current Head of
State, acts in the best interests of Britain. In becoming a republic, New Zealand will
become truly independent — the nationalism fostered on the hills of Gallipoli can
finally express itself unencumbered.

New Zealand will attain a stronger sense of national identity should it fully
remove itself from Britain. This will allow the further cultivation of a truly New
Zealand culture.

New Zealand doesn’t need Britain like it used to. Former Prime Minister Jim
Bolger said that “the tide of history is moving in one direction” and this tide carries
New Zealand away from her Motherland. This moving away from Britain has been
observed since the end of the Second World War, when New Zealand looked to
other nations (such as Australia and the United States) for economic and security
co-operation. When Britain joined the then European Economic Community
in 1973, it meant that the hitherto strong tie between our nations (trading) was
severely stretched. Prior to 1945 New Zealand had little need or incentive to forge
relationships with any other nation. Once World War II was over, however, and
Britain had revealed herself to be a weaker power than she had been in the past, we
hurriedly began investigating other options for our collective security. This, in time,
led to a decreased dependence on Britain which is why today, New Zealand can
survive as a republic whereas in the past, she could not.

It must be asked: how will the young adults, the “leaders of tomorrow”, benefit
from such a large change to the constitution? The answer is simple. Speaking as a
young adult living in this country, independence is something that I want more of.
As my generation grows older, we seek to become increasingly independent from
both our parents and from societal norms that we feel have become outdated.
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Therefore, the idea that New Zealand will be more independent should she become
a republic is one which seems progressive and therefore, appeals to us. In today’s
day and age, New Zealand has become so multicultural that the view of Britain as
the “motherland” has become heavily diluted. Many of my generation no longer
have British ancestry and the ones that do — along with the rest of us — identify more
with New Zealand culture than thinking of themselves as n' generation Britons. We
are no longer simply a South Pacific England, nor are we Britain’s farmhouse: we
have developed an identity based upon years of immigration to our shores and
customs carried with this. Because of all this, the retention of the Queen as our
sovereign is somewhat perplexing. What this means for us is that this is something
that has become outdated. This is something that hinders the development of our
own identity. Why must we have a Union Jack on our flag when about 25% of our
country has no British ancestry whatsoever, and when the remaining 75% are
growing more and more distant from their British identities?

Society has been through significant change, and this is reflected clearly by my
generation. With the generational shift away from strongly divided ideas of national
identity and a move towards a more unified one, my generation simply sees the fact
that we aren’t a republic as a negative. As stated on the Ministry of Social
Development website, “defining a national identity is not simple. New Zealand is
a diverse nation, made up of many cultural groups, with many different customs and
traditions. While people may describe themselves as ‘New Zealanders’, how
they define their ‘New Zealand-ness’ will vary from person to person.” The
“one-size-fits-all” approach to national identity presented by the links to the
monarchy has become outdated and is losing relevance with each passing
generation.

26.3 Electoral System Reform

Three major issues present themselves from a youth perspective when discussing a
reform of the electoral system: the issue of Maori seats, the issue of Mixed Member
Proportional (MMP) representation reform, and the issue of climate change.

26.3.1 The Maori Seats

Firstly, the issue of Maori seats. I believe that Maori seats should remain. The
reason for this is quite simple: as our society continues to change and become
increasingly multicultural, we run a great risk of losing or diminishing the culture
and ideals of the first inhabitants of our nation. Keeping the Maori seats allows us to
retain our heritage. At present, the Maori culture is slowly slipping from the public
consciousness, exemplified by the decreasing amount of native speakers we have.
From a youth perspective, however, the retaining of Maori seats has special
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Table 26.1 Proportion of Maori speakers in the Maori population, by age group, 2001 and 2006
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significance. In keeping Maori seats (and leaving this aspect of our constitution
untouched) a clear message is sent out: New Zealand is a nation based on respect for
its heritage. Retaining Maori seats is simply one aspect of promoting and increasing
awareness of Maori culture and heritage; invaluable components of New Zealand
society. This instils a respect for heritage among the youth (Table 26.1).

26.3.2 MMP Reform

A change that does need to be made, however, is a reform for MMP. One argument
against MMP is that “the tail wags the dog”: that small parties wield disproportion-
ate power over the parliamentary and policy agenda. Compromise — not change — is
the driving force behind an MMP-based campaign and is something that is detri-
mental to the youth. An aim of the government should be to facilitate the develop-
ment of a generation of motivated, politically in-tune young people. This will mean
that, when the time comes, the nation will be in the hands of people who have been
following politics their entire lives, and people who have a keen understanding of
the government. This generation will only be created through witnessing a Parlia-
ment in which actual change is attained; where debates are over issues that will, on
occasion, revolutionise the way our nation is run. This sparks interest and activates
political consciousness. However, at present, such a generation will struggle to
come about because of the middling nature of government policy.

Under MMP, all parties are too afraid to suggest any real change because it
would cost them votes: it is too much of a jump to want to bring about change. Our
governments under MMP have been bound by chains of conventionality to stick to
the grey median: there is no real incentive for a political party to suggest bringing
about change. If they do so, they will aggravate the public because of the nature of
the MMP system. Should MMP be changed, my generation will see that change is
able to be made and will therefore become more motivated to be involved in
politics.
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26.3.3 Climate Change

Furthermore, the issue of climate change is one that must be addressed in the
constitution. We must all be clear about one thing: it is a fact. Sea levels are rising,
polar ice caps melting. The Ward Hunt Ice Shelf, the largest in the Antarctic, was
around for 3,000 years before it began to splinter in 2000. This issue is one that we
cannot ignore. Last year, we sat back and watched the world powers at the
Copenhagen summit on climate change. The outcome of this meeting that cost
millions of dollars and thousands of tonnes of carbon dioxide was simply a resolu-
tion to meet again. This is not good enough, and proves the inability of major world
powers such as the United States, the United Kingdom and China to leave aside their
ulterior motives in order to benefit the global community. Over the upcoming years,
I think it is imperative that New Zealand steps up and does what these larger powers
are incapable of doing: we must adopt a leadership role on the issue. We are a small
country and this can only work in our favour. We do not face soaring crime rates,
vast unemployment rates and we have a high standard of living. Because of this,
I believe we are in a position to devote a lot of time and energy to the issue of climate
change. I am in no way suggesting that one magical conference will suddenly turn
everything right, but I do believe that the one key way to solve this issue is carbon
crediting. This scheme works as follows: in countries that have signed the Kyoto
protocol, companies are allocated a certain amount of carbon credits a year. One
carbon credit is equivalent to 1 tonne of carbon dioxide. If a company produces less
carbon dioxide than its allocation, it can sell the remaining credits it has. If it exceeds
its limit, it must buy credits. This scheme is effective in that it gives incentive for
companies to be watchful of the amount of carbon dioxide they produce and it
financially hurts those who produce too much. However, it is only compulsory in
countries that have signed the Kyoto protocol. The United States, one of the world’s
largest producers of carbon dioxide, has not. In order to jolt countries like the United
States into motion, I suggest that New Zealand impose boycotts on all major
companies that do not use carbon crediting. If we do, and encourage other nations
to follow suit, I believe it will create incentive for them to switch to carbon crediting.
For the youth, this simply ensures that we have a world to inhabit in the future.

26.4 Youth in Parliament

Finally, I will discuss my vision for a greater inclusion of the youth in parliament.
I am well aware that the following statement may sound naive; may be perceived as
saccharine idealism; but I genuinely believe that the best way for the constitution to
stay relevant and applicable is for it to reflect the growing influence of the youth of
this nation. Events such as Youth Parliament are very good for my generation, as
they increase this political activity among us which I firmly believe benefits not
only us, but the nation as a whole. However, the skills learned at such events are
then left to stagnate for an indeterminate period of years (if not forever) and thus,



