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hab, although the usiz! which they subscribe to is quite different from
standard Hanafi usiz/ and has the potential for a revolutionary change
in whole areas of furi“—that step was not taken. And, they knew it could
be taken, but they didn’t take it.

Harrag: I would like first to take issue with what Kevin said on the ques-
tion of what wus@l alfigh means for education. I don’t think the function
of usil al-figh should be stated in terms of education. Furi‘ was also taught
in the madrasah, as well as many other things. So are we going to say
that the function of wsail alfigh is to be taught? I don’t think so. That
begs the question. I don’t think it contributes in any way toward answer-
ing the question of the relationship between usa/ and furd or the ques-
tion of the function of usit/ in relation to fura‘. As for Aron’s comparison
with the relationship between the philosophy of science and science, I
find it appealing, although I don’t agree with it, To be a scientist, you
don’t need to know about the philosophy of science—you could be a
good scientist and be completely ignorant of the philosophy of science.
Now, that is not the case with usa#! al-figh and fur#. And that’s where [
will also disagree with you, Mohammad, because you mentioned just one
instance where, clearly, theory was in one place and practice was in
another, but you have not taken into consideration points of real con-
nection between wusil/ and furia. We can find such a point of connection
in what I have called “operative terminology”, something both Sherman
and Mohammad have discussed to some extent. I have in mind espe-
cially the terms seh#h and fashih, mashhir and tashhtr. By “operative ter-
minology” I mean the terminology that determines the supremacy of the
dominant doctrine of a school. It was one of the most important factors
in the constancy, determinacy and operation of the law, and without it
I think the legal system in Islam would have been in chaos. But the appli-
cation of operative terminology to any doctrine required trainming in asa/
al-figh; otherwise, adequate justification would be lacking and the doc-
trine would not survive. True, many scholars of the law were not authors
or specialists in usi@l al-figh, but in order to be a fagih you had to deal
head on with wusiil al-igh issues. One you arose to some level of compe-
tency, you would engage—and every one of the major jurists did engage—
in taswib or tashhir or whatever. The set of terms employed in such
operations entailed certain hermeneutical processes and activities that
involved usiil al-figh. NawawT is as good example as any of what I am
talking about. Nawawl would address an opinion and say, “Well, that
opinion is considered seh#h in the madhhab”—which means that it is the
dominant opinion in the madhhab—"but I disagree with it and think there
is an asaph”. Now, once he makes this claim, he cannot just say, “This
is an asaih”, and close the book and go home. He has to justify why he
considers it asahh. Now what kind of reasoning are we to suppose that
he uses in order to do this. Usal alfigh, of course; usal alfigh in its very
practical manifestations. All the intricacies of ndsikh and mansiikh, bayan
and gipas, come in. All you have to do is study five or six randomly
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selected cases of the application of operative terminology, and I'll bet
you will find much wusal al-figh in these cases. Remember, we are talking
about the heart and core of the functioning, operating legal system.
RemuAarT: Ill not take the time here to respond to the point about edu-
cation. Instead, I want to point out that it remains a problem that if
Jurii© works represent the heart and soul of the legal system, why don’t
we find more furd® works that go step by step, telling us, “Here’s this
rule and here’s the dafil and here’s the argument, and here’s this rule
and here’s the dafil for it”. There seems to be an authenticating func-
tion inherent in the very fact of a rule’s being already in a fura® work.
And that, it seems to me, is something we have to think about when we
think about the academic discipline of usii! al-figh and the relationship it
has towards its putative end, a subject that is not unproblematic.
Harrag: Why is there not more attention to wsil-related matters in furi’
works? Because jfuri‘ works are not the place to discuss these matters.
However, my argument has to do specifically with the operative terms
I mentioned. Insofar as the figh discussion is concerned with fashih, tash-
hir and so on, usal alfigh enters in, especially in the larger figh works.
You’ll find it there. All you have to do is take a close look. But there
is another genre in which usi! al-figh appears frequently, and that is the
literature called ras@’il. The risalah has a completely different function
than the fura® works. A jurist sitting and writing a work on law as a ref-
erence for the judges and jurists and for students doesn’t have to justify
everything he says because, as is said in the beginning of most of these
works, “we cannot go into these matters”. Nawawi, by the way, when
he started writing his commentary on the Muhadhdhab of Shirazi, said,
“I'm going to produce the most massive work ever to have been pro-
duced” and so on. So, he proceeded to write the commentary. He got
to the third volume and do you know what he said? He said, “Well, 1
think this is taking too long, and I'm not going to do it anymore. I'm
going to abridge it and produce something in between what 1 originally
intended to do and the average works in the field”. He couldn’t do it,
and we are talking about al-Nawawi. Now, the ns@’s of what is called
the musannif, which is a category that has been completely neglected in
our field, is responsible for this very thing, namely, providing usal al-figh
arguments. What you find in the 7as¢’t/—not always but commonly—is
a lot of reasoning that connects usil al-figh with positive law—for example,
Ibn Nujaym’s rasz’il, Ibn ‘Abidin’s 7as@’i/ and so on and so forth.
RemHART: I want to make just one remark, and that is that it is a constant
problem in this field and in the publications in this field that people
commit the fundamental historiographical error of Whig history, which
is to say that things are the way they are because they couldn’t have
been any other way. And, it seems to me that as scholars our job is to
say, “How is it that they came to be this way when, in fact, we know
they could have been any number of other ways?” So, the fact remains
that usalis claim a certain relationship to furd, and yet the furi® works
do not regularly engage that material. Now, you say, ‘Well it’s too much
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and so and so forth,” and that’s simply saying they didn’t and they
shouldn’t have. And that, it seems to me, is a historiographical error.

STEWART: I have to agree with what Wael has said about how usal al-figh
functions in furd“ works, how it is used in connection with arguments for
asakh. However, I can’t accept what you said, Wael, in response to Aron’s
point about the philosophy of science because we know that a number
of wsilis complain about fagihs who don’t know usi/ and are obviously
acting as fagihs and that would make it perfectly analogous to the phi-
losophy of science. The chemist in his lab who knows nothing about the
history of science or the philosophy of science is very much like the fagih
working on a legal case who knows nothing about usal. I would also like
to say that I agree with Kevin’s point about how usi! alfigh functions in
legal education. I think this is an important function of the usa/ works.
And you can say that it’s an additional function, but it’s nonetheless a
function. When usal books talk about, for instance, the requirements to
be a muyjtahid, they’re talking about a real curriculum issue. When usa!
books talk about #ma‘ they’re often talking about whose opinions are
acceptable and whose are not, with an eye on the people in their town
who are teaching various subjects. Also, when the wsal books talk about
wstifia’, they’re in essence talking about how the commoner is supposed
to deal with the legal establishment, how he establishes a kind of hier-
archy of legal consultants in the town. So, I think all these issues have
great importance in wusil al-figh works, and relate to one of their major
functions, something you might be neglecting unduly if you say it’s just
about how to come up with furi’.

Faper: T think something Ghazali says, when he’s talking about the issue
of taswib, might be of interest here. After he concludes that every mu-
talid is correct, and it’s all sort of nonsense in a way because all the
Sugahd’® don’t even understand that what they call dalils aren’t really dalils
but are sort of pscudodalils that don’t have any essential ability to indi-
cate anything. So, then the last argument of the interlocutor is, “Well
then, why do we have debates? I mean, debates would be useless if every
position 1s right”. Al-Ghazali says, “No, no, no. Only naive people think
the purpose of debate is to convince somebody of your opinion. The
purpose of a debate, and hence, I think, usil alfigh, is to sharpen your
mind—to teach you how to think analytically”. And then he goes on to
say, “And the purpose of that, ultimately, is to assure that there are peo-
ple around who understand rational argumentation and recognize that
figh is rational argumentation”. But, at the same time, if you don’t go
through the process of usal al-igh, you don’t develop the analytical skills
that you really need for more serious endeavors. And that’s something,
again, that’s stressed even in law schools in this country. Law school
doesn’t teach you rules—it teaches you arguments and tools that you
can use, gives you a sort of toolbox. Usil al-figh can be thought of that
way. It’s a toolbox. It tells you these are the kind of arguments you can
make: if you make this kind of argument , then these are the kind of
objections that might come out. I don’t want to reduce it to something
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quite that utilitarian, but it is, I think, a sort of very eflicacious way of
teaching people how to think critically, and that becomes very impor-
tant when you want to argue against the rules of your madhhab. If you
haven’t been trained to think critically, you're probably not going to do
as good of a job, and so wsil alfigh and the training it gives you might
give you a very good rhetorical ability to press your claims.

Makpist: ’'m not surprised at all that fura® works do not make constant
reference to wusal principles. In American law, we have several move-
ments today—law and economics, the feminist movement, postmodernism
and so forth—that seek to explain what the origin of our legal system
1s, how law develops and why it works the way it does, and when cer-
tain people who have been thoroughly ensconced in one of those move-
ments, such as Frank Easterbrook or Posner, become judges, we sce
references to where they think the law comes from in their opinions from
time to time. But most judges do not get into that. Nevertheless, it does-
n’t mean that judges aren’t thinking about it when they write their opin-
ions. What I am surprised at—if it is true that fur@® is not constituted
according to the methodological priinciples of usi/ al-figh—is that we don’t
find people in us@t! al-figh works saying, “The principles of law that are
in the furz® works don’t have a connection with the sources that we think
should exist because of our theory in usal”. I mean, where do we see
anyone in the saf literature going into a figh work such as Kasant’s Kitad
al-buyii and taking the scores of legal principles that are found there and
say, “This doesn’t belong here because we can’t attach it to a daltl”?

Zysow: Well, we have that in different traditions. We heard about it in
Shawkani; the Akhbarl movement is doing that to the whole scope of
usil, a tremendous endeavor—.

Makpist: Yes, but someone within the Hanaff school—have they been able
to go and take one of the major authors of the furi® works and—?

Zysow: Well, someone who’s capable of that is going to write his own figh
book. He’s going to be an Ibn al-Humam, a master who does more than
just write a commentary, someone who . ..

Maxkpisi: Oh, I'm sure that he’s capable of it, but has he gone and said,
“This doesn’t work for others.”?

Zysow: I think it’s been done. It’s being done all the time in commen-
taries and so forth. It’s not in one easy-to-find place. The comment I
was going to make is that I think we’re going to have to admit—to me
it’s inescapable—that there is this tremendous overkill in us@l al-figh if it’s
going to be seen simply as connected with furd‘. Clearly, it’s around—
it’s studied, but I don’t think there’s any way you could take statements
Nawawi, in those texts, even in the full sharh that we have, and com-
pose out of them an wusi! alfigh treatise of Nawawi. I challenge you to
write a full treatise of usal alfigh from those scattered quotations—you
can’t do it because there are just too many questions of usal al-figh that
may not be addressed.

Harrag: You take what you need.

Zvsow: A minimum is all that’s needed for a lot of what you’re talking
about . . .
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Harrag: May I just add a short remark? I think we’re forgetting an impor-
tant genre, one that has not been mentioned so far in a two-day con-
ference. I'm thinking of works by such authors as Zinjani and Tilimsani
on lakhry al-furd® ‘ala ’lusiil. Their function, as you will see if you look
at them, is precisely to show the connection between usa/ al-figh princi-
ples and the furii‘.

Zysow: Have you read those carefully? Did you notice how forced the
arguments are? Besides, these works represent a very small field. There
are only a couple of texts.

Harrag: But at least we have in them a real connection between usal and
Juri®.

StewarT: If I may, I would like to bring into this discussion a point that
relates somewhat to the question of us@#/ alfigh’s function in relation to
legal education and the legal establishment, and that is that usa/ alfigh
had a major role to play in the process of defining the community of
interpretation, of determining whose opinion counts and whose does not.
This should be counted among its functions. When Jassas says in his
work on usil al-figh that you don’t take into account the opinion of peo-
ple who don’t know how to use gipas, he throwing out the Zahiris and
saying they don’t belong in our club. And when he says similar things
about the mutakallimin, he’s again setting the boundaries of the commu-
nity of interpretation.

WErss: Judging from the wusi! al-figh works I'm familiar with, especially
Amidr’s [ikdm, 1 am wondering how the writers of these works would
themselves respond to this notion that usal alfigh defines the interpret-
ing community. I don’t think they were very anxious to exclude anyone.
The Ihkam, for example, is a dialectical masterpiece. As Amidi moves
from mas’alah to mas’alah, he wants to include the entire dialectical fam-
ily that is interested in a given issue, and I don’t see him being partic-
ularly exclusivist—he brings all kinds of people together in dialectic.

STEwaRT: The fact that he doesn’t seem to be exclusive doesn’t really go
against what I'm saying. By writing a work on usa{ al-igh he’s arguing
that people like him need to be included in the club, and I think that
that’s what a lot of works of the mutakallimin were doing. One of the
points I made earlier is that when al-Qadi al-Nu‘man wrote his Ikhtilaf
usil al-madhatub, which definitely belongs to the usi! al-figh genre, he was
demonstrating that he belonged to the club of acceptable legal scholars.

GrLeavVE: What I understand him to be saying in effect is that he’s not writ-
ing the book to be included in the club. He’s writing the book to say
the club’s a waste of time, and don’t even think about joining it. I think
that the fact that he described it as an anti-usiz/ work doesn’t just mean
“I'm against this genre of writing”; it means “I'm against being included
among the people who write this genre of writing”.

STEWART: Yes and no. Yes and no. The work ends up looking so much
like what the Sunnis are doing, he is claiming in a way to have a cer-
tain authority among them, among the Sunnis who don’t accept the Imam,
that he can in their language convince them that they are wrong. It’s a
claim to being able to speak their language.
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Zysow: It’s interesting that it is not followed by any other books of wusil
al4igh in that Isma‘li tradition. It ends the tradition.

STEWART: As far as we know. It probably has a lot to do with the demise
of the Fatimid state.

Harrag: I'd like to raise a slightly different matter, if I may. We have been
spending quite a bit of time on the function of usil al-figh. What we have
not given attention to is the matter of typology. It seems to me that one
of the first things we should be doing here is to break down the works
on usiil al-figh into types, into a comprehenstve typology. We cannot talk,
for example, about Sarakhsi’s Usiil in the same fashion as Amidi’s Ihkam
or any other work. They do fit, however roughly, into certain types. We
may not be able to talk about the function of one type in the way we
talk about the function of another type. Each type will have its own
agenda, and the agenda defines the function, or is defined by the func-
tion. That’s why I would refuse to talk about Sarakhst’s Usiz/ and Amidr’s
Ihkam in the same way. Its not that they are as different as, say, German
philosophy and British empiricism are from each other. They do belong
to a certain common field. Yet they are nonetheless very different. So if
we were to shift our focus to typology, we may be able to end up with
a collection of functions culled from our examination of the various types,
which then might enable us to generalize with reference to the whole field.

GLEAVE: | would like to know more about these types. Could we have a
couple of examples?

Harrag: You have the Ash‘ari-ShafiT type. Then you have works such as
ZarkashT’s al-Bahr al-muhit that are clearly of quite a different type, works
that Aron and Kevin in particular have worked on. You also have what
might be called a crossbreed type, which developed a bit later, reflected
for example in Ibn Amir al-Hajj in his al-Tagrir. It, too, is different, for
example, from the other types.

GLEAVE: In terms of the positions it takes up?

Harrag: Precisely.

GLEAVE: My reason for inquiring is that if we’re going to work out a typol-
ogy we must ask ourselves: is this typology going to be worked out in
terms of the formats of the different books or the conclusions which the
people reach? Or is it going to be in terms of how the relationship of
usi! to furi® is worked out? This is certainly one way of classifying a text.
On the other hand, if we are treating usa/ al-figh as a genre, or rather
as a collection of genres, and at the same time make Ash‘ari-Shafi‘f one
of our categories, we are classifying a work in terms of the conclusions
it reached, not necessarily in terms of generic characteristics.

Harraq: There is of course Ibn Khaldon’s classification into jurists and
theologians, which is fairly acceptable. These two types help us under-
stand, in part, what the function of us@/ al-figh since each has definitely
a different function.

Greave: Ibn Khaldun’s discussion is certainly a place to start. One of the
things which Bernie’s paper hinted at was that it’s not easy to sort into
types along madhhab lines.
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Harrag: Classification according to madhhab definitely doesn’t work—that
is for sure. But, it can be done, for example, with reference to the profile
of the author—who he was, his position or function. We know that
Sarakhsi was more heavily involved in figh than, for example, Amidi.
Amidf was not a fagih. He was a mutakallim. He knew about law, he stud-
ied law, but he didn’t practice law. He was not a jurist in the way Rafi‘t
and Bulgini were. He didn’t function as a mufff or a ¢gadr, which are two
important roles defining the truly legal profession.

Zysow: On the other hand, Bagillani is very theological and he’s a gadi.

Hairag; And I could mention five others just like him, but the issue is
one of orientation, of emphasis. My point is that had Amidi been involved
in the legal profession as TaqT al-Din al-Subki was, this would have shown
in his wusial works.

Munammap Erssa: I've been greatly impressed by this discussion. Everyone
here has had good points to contribute. This group of scholars is definitely
a club of intellectual practitioners of a very specialist field known as usul,
But I would like to make an observation that relates to the study of usal
and furi® at al-Azhar. There students always study furi® first, not usal.
Only students who have shown themselves to be sharp in the study of
Surd® will go on to study wsal. By that time, they can really make con-
nections between wsil and furid’. In the West the curriculum of Islamic
studies at the university level is quite different: it produces scholars in
usi{ who don’t go through the study of furi‘. I'm truly impressed by the
knowledge and erudition that people who come out of this system pos-
sess. However, I must ask: do they really have enough knowledge of fira®
to make connections. How can we produce members of this club who
not only have a knowledge of usi/ but who can also be competent in
the knowledge of furia?

HavkeL: In a way it's a follow-up on your comment. Usil can be described
as a discursive tradition. It makes certain rhetorical claims for itself and
justificatory claims that go back to what Sherman was talking about. It
justifies itself, in part, by making claims about links to the fura. We don’t
have to necessarily accept that at face value. In fact, to accept that at
face value 1s not think historically or critically, and I think the broadest
possible definition would be to say it’s a discursive tradition—it’s a way
of talking about certain issues which is immediately recognizable to its
members and to outsiders. Right? But, then the issue having to do with
Juwrii“ in fact has to do with the claims wusil al-figh makes about itself, which
we can take or leave, depending upon the scholar—how much into furi
he was or wasn’t. It depends on individual scholars.

Makoprst: 1 think Muhammad Eissa has given us a real challenge but one
we may not be capable of doing much about just yet. I think we have
been in the process of understanding what usal al-figh is all about, and
we're still delving into works, and we’re still trying to get them edited
and published and so forth. What you’ve suggested is that students of
usiil in the West should acquire an insider’s view of us@l by going through
the training that traditionally makes one an usifi. If they do that, they’ll
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understand usa! alfigh so much better than they would looking at it from
the outside. But, can we do that? We don’t have the tools here, and we
don’t have the resources, and that’s why we don’t do it, but you’re
absolutely right. That’s the only way. In law school, you would be laughed
out of the place if you tried to do real jurisprudence without under-
standing how to be a lawyer to begin with.

RemmarT: But we are not fugaha’. I'm not a fagih, and I don’t want to be
a fagth.

Harrag: Why not?

RemnuarT: Because I don’t teach figh; That’s not what I do. I'm not try-
ing to make people better Muslims. I'm interested in looking at usa! from
the outside, as an anthropologist, for example, might look at it. This is
an approach that follows from the obligation to be critical.

Jackson: That’s not Muhammad’s point. His point is that this involvement
in figh is necessary in order to get an understanding of usal.

REmHART: But, I don’t think that’s true. The point I hear in what Muhammad
said 1s that extensive study of furi® before studying wsiil, as at al-Azhar,
makes you an ‘@lfim. It puts you into that world-view. What I'm saying
that it’s perfectly reasonable to look at these texts, look at the claims
that are being made, from the perspectives we've acquired as persons
trained in the various Western disciplines, such as sociology and anthro-
pology. Muhammad wants to know how we can produce more people
with the kind of competence in usi! that Azhar students get. That would
require that law schools in America would have faculty who do Islamic
law and can provide the training requisite as a preparation for studying
usil. Let’s remember that what produced wusilis is, first of all, a kind of
leisure class, and secondly, then, the creation of the madrasah as the insti-
tutional setting for the training and study we are talking about. And so,
we can’t lose sight of those facts either in trying to do what has been
suggested in the way of training people for the study of usil.

Harrag: But, if I may, I took Muhammad’s remark to be saying some-
thing slightly different. I think that what he said could be taken to mean—
and I’'m thinking of John’s remark, too, which I think is one of the best
statements made today—that if we had a genuine knowledge of furi® we
would see the connection with us@/ much better. A fundamental prob-
lem of our discussion is that while we do know something about wusiz/ we
know much less about furd”. That is the question.

WEiss: Wael, in your paper you seemed to take us beyond the realm of
usul altogether and into a rather different realm of construction of eponymic
authority, which after all is a kind of human authority, albeit an author-
ity that is restricted to a very few persons and is based theoretically on
the eponym’s gtihdd. 1 have the impression that fakhrij sets up a structure
for determining the law that presupposes usiil al-figh but is essentially dis-
tinct from it. Usil al-figh may account for how the law originally came
mto being but the real source of the law throughout subsequent gener-
ations is the Imam together perhaps with his inner circle of asssociates.

Havker: I'd like to add that I wonder, from listening to Wael’s paper and,
earlier, to Joe’s paper and from my own work on Shawkani, is there a
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paradigm in the whole system that accounts for the need to create
eponyms, to go back to earlier authorities, whether a ShafiT or a Shawkani?
Why is it that constellations of students seem to keep coalescing around
the same individual, and why is that individual always such a special
person and stands out above the others?

WEIss: Are we again revisiting the “Great Shaykh” concept?

HavkeL: I don’t necessarily want to use that term. My question has to do
with the notion of paradigm. Is the need for having this authoritative
figure to be attributed to a paradigm? And why? That’s what I'm asking.

WEiss: There certainly seems to be some sort of paradigm at work in the
process of construction of authority Wael was talking about. The very con-
cept of takhrj has something of the character of a paradigm. What struck
me was the way people who were in their time one among others within
a circle of peers were elevated to the position of one-time-only larger than
life figures. This is certainly something like the phenomenon Jon was
talking about, although I believe he was attributing the stature of these
figures to a charisma that they actually possessed while Wael is saying
that the stature was largely a retrojection, a construct of later generations.

REemHART: Wael, let me be sure about something relating to your expla-
nation of takhrij. In let’s say the fourth, fifth and sixth centuries, Shafits,
for example, are partaking of Hanaft legal doctrine and then fathering
it on to ShafiT or saying it is the work of their madhhab. Is that correct?

Harrag: No, that was true of the earlier centuries. In the later centuries,
that part of the activity disappeared. That’s what I tried to say—maybe
not clearly—because a fuller discussion of the matter I have conducted
elsewhere. After the formation of the schools, that activity ceased. Ibn
Surayj, who died in 306, was not yet beyond the formation of the schools.
He contributed to the formation of the Shafi‘T school. So Ibn Surayj and
Ibn al-Qass who came immediately after him—remember that Ibn al-
Qass died in 335, fairly soon after Ibn Surayj—were not within that
realm. Once we reach the end of the fourth century, in terms of juris-
tic activity the madhhabs were much better defined and therefore these
cross-references ceased. I don’t see any trace of it. But the early ones,
including Muzani, engaged in it extensively and it continued until later
on, And Muzani, by the way, is even more heavily involved in Shaybant’s
and Abu Yasuf’s doctrines than any other, even more than Ibn Surayj
and Ibn Qzss. The more developed the madhhab, the less this activity occurs.

RemnHART: What I was going to say is that it seems to me that what you
have been able to trace 1s the actual nature of madhhab boundary-mak-
ing, that you can talk about the existence of the madhhab as an institu-
tional entity and precisely the point at which this kind of cross-pollination,
or at least the overt cross-pollination, ceases. Which is an interesting
point if we're trying to date this—.

Harrag: I must say that there are several indicators of the final formation
of the madhhabs—I say final because their formation was a long process.
There are several indicators to measure and gauge the formation of the
madhhabs besides the teaching method, for example, or any other thing
in particular. One of these indicators is the doctrinal attributions to the
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Imam. The more extensive the attribution that took place, the more
shape the madhhab had. That’s one indicator.

Brockorp: You mentioned Muzani. There are many examples of persons
in that period who trained under several different madhhabs. So—.

HarraQ: Under different masters, if I may correct you, because the mad-
hhab as a doctrinal, authoritative structure had not existed vet.

Brockopp: 1 agree. I just don’t know what to call them. What is striking
in my mind is not that all this borrowing is going on but that there are
in fact separate groups, that even though at some level we have bor-
rowing going on we also have a great deal of commonality within par-
ticular groups—the old ahl al-madinak or ahl al-hyaz and the ahl al-rag.
I was just talking with Miklos Muranyi last week, and he has documented
cases somewhere between Sahnun and Qayrawani where there were a
number of Hanafl legal opinions that found their way into Maliki law
and were projected backward to Malik. My last point is: 1 suppose you
know Schacht’s article on roughly the same thing.

Hatrag: Yes, I read it some time ago. 'm sorry to say that [ did not read
it for the purpose of this study. Because Schacht makes certain assump-
tions, I am not especially interested in what he says. He does not see
that formation of the madhhabs as Chris and I see it. So as far as I can
recall it, Schacht’s article would have provided me only with certain
details and information I can myself get directly from the sources, and
frankly I would rather go to the heart of the matter as I see it. Schacht
did not understand the significance of takhrij in the formation of the
schools. He argued that the personal schools evolved immediately after
Shafi‘t. I assign this development to the first half of the fourth century
A.H. As for legal opinions of one jurist finding their way into the doctrines
of others, I cannot agree more. This is precisely the point I am making.

FapeL: It strikes me that an important purpose of takfrgj, at least for the
upper echelons of a madhhab, is to make possible some sort of discretion
in applying rules to particular situations they are dealing with. So I think
that one of the functions of takArfj is to draw out the types of implica-
tions of the eponym’s doctrines that you can derive from his various
works. In the Maliki school, for example, you can say, we can derive
this opinion based on what Malik says here, but it seems to contradict
what he explicitly says over here. If you were an Ibn Rushd (the Elder)
you were entitled to evaluate all these different agwal—whether they were
sarthah or mukharrgjah—on your own. So takhrfj was a very important tool
in giving flexibility to the application of the eponym’s doctrine. One of
the main ways this was done was to search through all the material
attributed to the eponym or his students in an attempt to manufacture,
in a sense, this type of contradiction, so that one could say hddha yukhar-
raj ‘ald khilaf kadhd, and often when you go back and retrace it you dis-
cover that that kulaf is really only implicit. That is, you find that he has
an explicit statement covering this case but then you can derive from an
analogous case an opposite ruling, which you want to do because that
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gives you greater flexibility, and to a certain extent the followers want
to do that just to empower themselves.

Hairag: You can look at the function of usif al-figh from five or six angles.
What you said is perfectly true, and I'm interested in that particular
aspect in another part of a larger study I have just completed. But here
P'm interested in attributions to an Imam, not in self-empowerment. I'm
interested in the augmenting and constructing of the authority of the
Imam through two processes, one of them being takhry.

Zysow: I have a question about the part of the argument you didn’t pre-
sent, which relates to the jurists who preceded the Imams. If you look
at Ibn ‘Abidin, a Hanafi, you will find that he begins his major treatise
with an #sndd that runs backward through Abd Hanifah all the way to
the Angel Gabriel through Aba Hanifah.

Harrag; I see what you’re getting at. My answer requires us to take into
consideration a subtle distinction. What you say is true. There is indeed
a pedigree, also mentioned in the Hashiyah of Ibn ‘Abidin, about figh
being planted by Ibn Mas‘ad, irrigated by ‘Algamah, barvested by Nakhai,
threshed by Hammad, and so on and so forth until we reach Abu Hani-
fah and finally Shaybani. This is the pedigree of figh, not the authority
of figh. There is a difference between pedigree and authority. After all,
the figh has to go back to the Prophet or ultimately to God. If you put
the emphasis entirely on pedigree you wouldn’t have an Imam, but we
know that in actual history the Imam is the central figure of the school,
the focal point of its doctrine. Why not attribute everything to the Prophet?
You don’t do that because the Prophet was not viewed as a jurist.
Everyone acknowledged this much. Even Ibn Mas‘id was not deemed
a jurist in the later technical sense. Hammad and Nakha’t, to whom
Abu Hanifah is indebted to a considerable extent, are also not consid-
ered lawyers. They presumably did not confront the revealed texts,
hermeneutically speaking, in the way Abti Hanifah did. I think Hammad
and Nakha’T were excellent lawyers, but they’re not considered lawyers
in terms of authority. They are merely transmitters in a link that begins
with God, the Prophet, the Qur’an and so on.

Jackson: Wael, are you saying that the function of these attributions is to
create or to augment the authority of the Imam? Which is it?

Harrag: The function is both to create and augment the authority of the
Imam, because you just can’t create it and leave it there at a certain
elementary and primitive level. At an elementary level, authority was
there anyway, at least in the case of most of the so-called founding
Imams. For example—and I was just talking outside with a group of
people about this—I think the difference between the Muwatta’ and the
Mudawwanah in terms of Malik’s image and authority is the difference
between a jurist—one of many distinguished jurists—and an Imam/Founder
rising to the full stature of an Imam, something like a quasi-Imam.

Jackson: So you’re saying that before these attributions the Imams are
quasi-Imams and that now they’re being elevated to—.



496 ALTA DISCUSSION

Harrag: No, I'm saying that they—the leaders of the juristic communi-
ties—were jurists like all major jurists, and these were many. We have
them in the fabagat works. For example, Abu Thawr—why don’t we
mention him as one of the Imams. He was no less of a qualified jurist
than the four eponyms. In fact, in terms of technical juristic knowledge
I think Ahmad ibn Hanbal and Malik were not of the same stature as
Abu Hanifah and Shafi‘t. There are levels of knowledge here—episte-
mological authority—that are being transformed into something big: all
of them come to be on a par with each other, equal to each other, when
in reality they were not. In the first part of my study, I take them one
by one and try to show that they were not only indebted to their pre-
decessors, but also that opinions from earlier and later generations were
attributed to them. For example, Malik says in the Muwatta’ ahsan ma
sami't or balaghand ‘an or whatever. Later on Sahnin says gala Malk and
the same opinion follows, but now it becomes exclusively Malik’s. The
most flagrant case, in my opinion, is the case of Ibn Hanbal. Even the
Muysnad 1s not by Ibn Hanbal—or only a fraction of it is. And if most
of this fadith collection is not by Ibn Hanbal, imagine the figh. There is
no question that Ibn Hanbal, in terms of legal skills, lagged very far
behind most other jurists, even the run-of-the-mill jurists. The elevation
of Ibn Hanbal to the level of Shafi‘t and Aba Hanifah is the most elo-
quent testimony to this process of authority construction.

WEIss: Well, if we may turn now to the remarkable figure of Shawkani: it
seems that ShawkanT aspired to reverse the process of construction of
eponymic authority, judging from Bernard Haykel’s study, and do away
with madhhabs altogether—as Bernard has said, sweeping the decks clean.
This is why he was so inimical toward the idea of taglid.

HarragQ: I have a comment on that very subject. The condemnation of
taglid has as a long history in Islam, and we can’t always sure which
kind of taglid is being condemned, especially in this case. I'm not sure
what sort of taglid ShawkanI’s condemning. If he’s condemning faglid cat-
egorically, then how can he ask anybody to follow him?

HavkeL: Well, he advocates the immediate and direct interface with a
revealed text by a mujtahid, no matter what. However, there is some
casuistry in his thinking. Basically what he says is that if an ‘@mmi asks
for an opinion and is given the dalfl, then that’s not faglid A Zaydi
would say, what does an ‘@mmi know anyway—give him any dalil. For
Shawkani, as long as he has the dalil, that’s fine; there is no fegfid.
Presumably this is because he can go to another mujtahid and ask, ‘Is
this dafrl valid?” There is behind this a system of checks and balances
amongst mujtahids.

Harrag: But my question is, what did he want to do? Is this another SuyiitT
we're talking about here who simply wanted to claim yuhad mutlag and
prove it, or are we dealing with some sort of an ego trip? Or is there
something more fundamental that drove him to do what you have related
to us?

Havker: I have been very hesitant to psychoanalyze him. I think that he
simply didn’t think that it was very difficult to become muyjtahud mutlaq.
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He felt that every gadi and mufli had to be mujtahid and that it was pos-
sible to do this. Don’t refer to anybody, just go directly to the texts, he
was saying.

Harrag: What does he do with the legal system?

Havker: That’s a very good question because I looked at his works think-
ing, is this a radically new departure from what we know? I don’t think
so. It’s not as though he comes up with new principles in us#/; and as
far as his furii‘ is concerned, this, as far as I can tell from my survey,
seems to be close to ShafiT fura‘ in many ways—not in everything, but
in most things. And this is what certain top scholars in $an‘a’ today are
saying about him. His ideas are in a sense a radical departure on paper;
in actual furd® and wsiz! terms, I don’t think he represents that major a
departure—1it’s just an eclectic re-mixing of what is already there.

Harrag: What is it all about?

Havker: Well, look, he can’t be a Shafit. Zaydis cannot become Shafi‘ts
because the Shafils are from the Zaydi perspective the people of the
lowlands, peasants. But you’re not happy with the Zaydis, so you rise
above the whole scene. It’s wonderful for Yemeni nationalism because
when you have two madhhabs, Zaydi and Shafi, the Republican state is
able to say, and has now essentially said, ‘Well, we’re above this. We’re
just Muslims, and we subscribe to this muyjtahid mutlag attitude—this sti-
had methodology of Shawkani.’ But, it ‘s largely a rhetorical argument.
1 don’t know how much substance there is in it.

Faper: I would like to go back to the matter of hadith. It surprised me that
he said that hadith, at least for mufiis and ¢adss, can give wUm because he
explicitly rejects that in his introduction to Nayl al-awtar.

Havker: Well, Napl al-awtar was written in his early hfe when he was still
quite young, and in fact, it was written for his teachers as a kind of test
to prove that he was now a great scholar. It can therefore be fairly pre-
cisely dated. But we can also know it to be one of his early works from
the fact that in it he still cites the opinions of the Hadawi-Zaydi schol-
ars. In that stage of his career he always had to make mention of the
Zaydis. In his later works, that stops. He’s no longer interested in Zaydis.
I think the Irshdd was written in this later period.

STEWART: I'm curious about his Sunni education. Where did he get it? Just
from reading Sunni books, or did he study with the Shafifs in Yemen
or go to Mecca and study with the Shafi‘Ts ther.

Havker: The teachers ShawkanT studied with were mainly Zaydi from the
highlands. But many Zaydis studied with ShafiT’s, especially in Mecca.
Shawkani himself never went to Mecca, because his father never per-
mitted him. A good thing about the Zaydis is that, except for the Imams
themselves, they are really open to everyone.

Maxkpist: How do Shawkant’s figh works read? They can hardly take every
legal principle and trace it back to a revelatory source, so how does he
justify his figh?

Havker: In his writings on the furi® he will cite as many kadiths as possi-
ble, or Qur’an or hadith, to prove every single point.

Makpist: So, every single rule of law has some connection.
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Havker: That's why in his Nayl al-awtar or his Subul al-salam by far the
greatest amount of space is given to the %adat and very little to the
mu‘dmalat. Issues in badat tend to be better covered by hadith than issues
in mu‘amalat.

Maxpist: So, what does he do in the tough cases, especially mu@malat cases,
if he can’t tie them to the revelatory sources?

Havker: In cases like 72 he operates according to the theory that if you
don’t have a dalil then it’s allowed, mubah.

FapeL: I thought he had as one of his principles the notion of al-hazr mugad-
dam ‘ald °l-mubah to deal with cases where you have some sort of conflicting
dalils—one dalil telling you it’s mafizir and the other telling you it’s mubaf.

Havker: I'm talking about cases where there’s no dafil at all.

Zvsow: Another example would be al-ab wa’l-qabil. He comes to this topic
and says, “There’s no hadith on this. It’s been made up by jurists. It’s
nonsense”.

Makpisr: So, how do they form a contract?

Zysow: In the old way—it’s an agreement. We go for the facts of the case.
It’s case by case.

Maxkpsst: Pre-Islamic?

Zysow: It’s factual. How do we decide in the U.S.? It’s not formalized in
American life.

Havker: Well, except it’s always been factual.

Zysow: I know, but in certain madhhabs you have to make the proper dec-
laration or lafz in classical Arabic.

HavkeL: You had to have a formula. Shawkani says that the formulae are
nonsense. There’s no basis for them.

Hemvricas: There has been a lot of talk in recent years about the pre-
Modern Islamic renaissance, and Shawkan? figures prominently in that.
How do you feel about this?

Havker: I don’t accept it. I don’t buy it. Let me put it this way. I think
that people who argue that there was a renaissance in Islam in the eigh-
teenth century like that which took place in Europe are arguing in a
polemical fashion vis-a-vis the West. Shawkani would probably see Islam
as too great to even bother with the West. I see his concerns as com-
pletely internal to Islam. He saw that the Muslim community had a
problem and he was offering a solution. What he did in the eighteenth
century was very similar to what others had done in previous centuries.
I don’t see anything in the eighteenth century—at least in the Yemen—
that makes it a special moment in the history of Islam.

WEeIss: As I understand it, ShawkanT wanted judges and muftis to be muy-
takids but he didn’t want to proliferate mujtahids within the society.

Havker: Oh, he did. He wanted as many mujtahids as possible.

Zysow: Every man should be a myjtafud.

Havker: That’s not theoretically possible.

Zysow: But it would be the ideal.

WEiss: He surely didn’t envision a society in which everybody was mujtakid.
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Havker: That would be impossible because of people who have a certain
character and traits, like the people of the lowly occupations.

Wess: [lliteracy was no doubt an obstacle.

HavkeL: But it was more than that. If you were a barber, you could not
be a mulahid. There was something about being a barber—

FapeL: About this period of Shawkanr’s slowly becoming Sunni, meaning
that you've got to accept Sunni hadith, you've got to accept that they
are ‘edl, and that in turn would assume some sort of change in theol-
ogy: why didn’t the Imams stamp this out?

Havker: Because the later Imams basically liked the system. They had an
ideology that enabled them to legitimize what was going on. By Shawkant’s
time the Shafi‘is were no longer treated as outsiders. And part of the
Shawkani revolution, if you will, was to change the nature of the state’s
treatment of the Shafi‘is. As far as theology is concerned, he hated it.
He said you only study theology in order to rebuff arguments in theo-
logical terms. Theology gave him a headache. Initially he thought he
would be an Ash‘ari. But he was not. He embraced al-tamrir ‘ala’l-awsaf,
acceptance without discussion of the descriptions of God in the revealed
texts.

WEIss: 'm sure we could continue this discussion into the evening hours.
More could be said on the topics we have discussed and we could go
on to other topics that were dealt with in the papers but have not been
discussed. But the day has been long, and the time has come to bring
this last session in the symposium to a close. The entire symposium—
papers together with discussion—has been very fruitful. Thanks to each
one of you for coming to Alta and contributing to what I'm sure has
been a rewarding experience for all of us.
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