IMAMI SHIT REFUTATIONS OF QJYAS 275

5. A section on the possibility that the Lawgiver has made it a duty
to act in conformity with what gpas dictates.®
6. A section on the denial of the incumbency of gpas.?!

The second section, at first blush, appears out of place, but the inclu-
sion of a discussion of this is justified in the introduction. The legit-
imacy of giyas is first a matter of dispute between those who consider
it to be a legal indicator (dafil shar?) and those who do not. The for-
mer claim that giyds can justify a legal ruling in the same way that
a piece of textual evidence justifies a particular ruling; that is, it is
an indicator of a legal ruling just as the texts are indicators. Murtada
wishes though to take the argument one step backwards, by asking
whether or not a legal indicator is always a necessary support for a
ruling. Evidence that this may not be the case is examined in the
second section. The argument runs that since the Prophet was, due
to theological considerations, sinless, whatever he decided in response
to a legal dispute or question was correct, even if he had no indi-
cator (i.e. no communication from God) to guide him. That 1s, did
his sinlessness obviate the need for him to act on the basis of a dalil?
The theological question at the root of this dispute is the relation-
ship between God and the Prophet: did the Prophet have choice
(tkhtiyar) in deciding legal issues, or was every decision dictated to
him by God? The legal question concerns whether or not God has
a complete Shari‘a, or merely a partial one (leaving some matters
up to the Prophet’s decision)? Murtada argues that the Prophet did
not have the faculty of choice with regard to legal matters, and that
all his legal decisions were based on dalils from God. By arguing in
this way, Murtada is heading off, at the outset, a possible argument
for gwas: that even though giyas is not a legal indicator, it is, at
times, permitted to make legal decisions without legal indicators,
because the Prophet himself did this, as he was given choice in such
matters by God. If the Prophet was delegated choice, then it is pos-
sible also for the scholar to be delegated choice. Even if gias is not
a legal indicator, it may be possible to make legal decisions on its
basis. This possible line of argument is clearly linked to the much
debated issue of hal kull muyjtahid musth (are all mujtahids correct in

% Dhari‘ah, 675-697. 1 am influenced in my translation of al-ta’bbud bl-giyas by
Weiss’s translation based on Ibn Hajib’s gloss on the phrase. Weiss, God’s Law,
634-635.

2 Dhart‘ah, 2:697-791.
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their judgements)? If God has only a partial Shari‘a (or even a com-
plete Shari‘a which is only partially knowable), and there are areas
in which the mujtahid may exercise his personal reasoning (based on
interpretative procedures such as guas), then the status of the muy-
tafad’s rulings in such matters are, in relation to the divine law, in
some sense irrelevant (since God has withheld the criteria on which
to judge the mujtahid’s answers).”” Murtada, by denying that the
Prophet had such delegated choice, closes off this possible line of
argument immediately.

It is Murwis b. ‘Imran who is credited by Murtada with the posi-
tion that the Prophet was delegated choice. He claimed, Murtada
states, that there was no difference between God giving a ruling,
and God delegating the making of a ruling to a sinless Prophet.
Murtada’s counter argument is detailed, and at times tortuous, and
involves the accusation of contradiction. If God delegates sinless
tkhtiyar to a person, then what that person chooses is not the true
law until he has made the choice: only after he has made his choice
can one say that what he chose 1s the correct course of action. This
would be true for the Prophet and Imams (who are also sinless
according to Imami doctrine). Murtada declares such a position to
be contradictory. The man may perform action A at time T1. At
this point, there is nothing to recommend the action as legal. He
later is designated a Prophet by God, and at time T2, he once more
performs action A. Action A has now become law, whilst previously
it was not. The law has been created by the action of a man’s
choice. There is, then, no quality of action A which makes it legally
correct, except for the fact that a man (the Prophet) has chosen it.?*
This means that God’s law is subject to a man’s choice (albeit a sin-
less man). “A dumb man cannot speak poetry without having some
prior knowledge, and an illiterate man cannot write without having
prior knowledge of a writing system”, Murtada states.”* Similarly, a

2 On this issue see the excellent discussions of E. Chaumont, “Tout chercheur
qualifié dit-il juste? (ha! kull mujtahid musth) La question controversée du fondemont
de la légitimité de la controverse en Islam” in A. Le Boulluec, ed., La controverse
religteuse et ses formes (Paris: Les Editions du Cerf, 1995), 11-27; “La problematique
classique de l'jtihad et la question de I'yuhad du prophete: githad, wahy et ‘5ma”,
Studia Islamica 75 (1992), 105-139.

B The connection with the issue of legal rulings before revelation here is obvi-
ous, on which see A. Kevin Reinhart, Before Revelation: The Boundaries of Mustim Moral
Thought (New York: SUNY Press, 1995).

2 Murtada, Dhari‘a, 2:663.
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man, such as the Prophet or one of the Imams, cannot choose the
right path without some knowledge of the right path. One would
not have to be a Mu‘tazili to argue in this manner. An Ash‘arl
might also feel uncomfortable about the Prophet being accorded this
level of legal power without any reference to God’s rulings. By deny-
ing ihtivar to the Prophet, one is making no specific commitment
to the ontology of moral properties in the world. Murtada’s con-
clusion is, then, one with which some of his (theological and pro-
giyds) opponents might concur: God decrees that every Aukm requires
a daltl, and even the Prophet did not give afkdm on the basis of his
own whim and without reference to adillah. This is sufficient for
Murtada to eliminate the possible argument that even though ¢iyas
1s not a dalil shar7, it still might be used to derive legal rulings. The
argument here is based on the presumption that God’s law is com-
plete, it is merely human perception of it that at times is inadequate.
The idea that a human being might be able to create the law through
choice violates divine supremacy.”

Having disposed of this possible line of enquiry, Murtada lists, in
section 4, the various opinions regarding ¢iyds. These basically divide
into four groups of scholars:

1. Those who reject giyas because it is unproven by reason (‘agl).
2. Those who reject it because it is unproven by revelation (sam‘).
3. Those who accept it on the basis of ‘agl.
4. Those who accept it on the basis of sam".

The arguments for and against giyas can therefore be categorised as
rational and revelatory and form the subject matter of sections 5
and 6. Murtada’s own opinion was stated at the outset:

We shall prove that gipas is not an indicator of the afikdm even if it
is permitted by reason that it may be an indicator.”®

The reader is faced with the initially confusing phenomenon of
Murtada arguing for the rational permissibility of ¢giyds in section 5,

% The implications of such a doctrine for Shi‘f conceptions of the relationship
between God, the Prophet and the Imams are clear. The Prophet and the Imams
only ever acted on instructions from God; they, in a sense, had no free choice in
matters pertaining to the law; their every action is an indicator of God’s law. With
this level of intimacy, the independent identity of God and his servants becomes
problematic. On this issue see A. Sachedina, Islamic Messianism (Albany: SUNY Press,
1981), 17-25.

% Murtada, Dhari‘a, 2:657.
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and for its impermussibility based on a lack of revelatory evidence
in section 6.

Section 5 examines the numerous rational arguments for the per-
missibility of giyas. The first argument appears to be that of Mufid:
qids is rejected because it does not bring %m. Murtada expresses
this argument in terms of %m and zann; knowledge and supposition.
Quas, according to this argument, brings only a supposition that the
transferred ruling governs the novel case. There is no certainty that
this is so, and certainty is the only basis on which to declare rul-
ings. Murtada’s response is to give a number of examples in which
zann does give rise to valid rulings. For example, a judge makes a
decision in most court cases on the basis of the testimony of two
witnesses; the judge’s decision is the law. There is %/m that this is a
legally valid ruling. It is (rationally speaking) possible that the two
witnesses are mistaken or lying, and the judge’s decision is based on
false testimony. Hence the judge can never have %m that the wit-
nesses have testified accurately; he can only have zann of this. However,
there are revelatory dicta which indicate that a decision based on
the testimony of two witnesses is legally valid; God has decreed this
to be the procedure in such cases. It follows, then, that although the
judge’s decision is based on zann, it is still the law. It also follows
then that the a#kam can, in certain circumstances, be based on zann, as
long as there is revelation to guarantee that the zann-based decision
1s procedurally valid. Those who argue against ¢iyas on the basis of
the resultant ruling being merely zann are on weak ground. If the
giyas procedure is known to be valid with certainty (that is, if it is
justified by revelatory evidence, as is the case with the sufficiency of
the testimonies of two witnesses), then zann can act as a basis for
the ahkam. In another example, Murtada states:

The ahkam are always known (ma‘lim), and are never proven by a pro-
cedure which is known {to be valid]. However, the means of reaching
the akkam is sometimes by %m and sometimes by zann. If we think [ic.
have a supposition] that there is a wild animal on the road, then it
is obligatory for us to avoid taking that route on the basis of a ruling
which states that it is wrong to take [that route]. The obligation to
avoid [the road] is known with certainty, not mere supposition (maam
la magznan), even though the means of reaching this certainty was
zann . .. zann is associated with there being a wild animal on the road;
%m is associated with the [ruling that] it is wrong to take the road.”

¥ Dhari‘ah, 679—680.
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This rather loquacious statement means, in effect, that, though we do
not know whether there is an animal on the road ahead, we do know
that it is obligatory to avoid roads on which there may be animals.
Our decision to avoid the road is based on zann, but we are following
an obligation which we know to be true. The procedure is certain,
whilst the facts are uncertain. Rulings, then, can be based on zann,
as long as the means of reaching these rulings is a procedure which
1s known by %m. If gpas is known to be such a procedure, then
although its results may be zanni, they are nonetheless valid.

Another rational argument against giyds was, according to Murtada,
that used by Ibrahim al-Nazzam (d.220-230/835-840). This argu-
ment is similar to that found in the akhbar of the Imams. Nazzam
argued that ¢giyas would be legitimate, if there was evidence that God
makes a ruling according to some coherent pattern. Nazzam argues
that this is clearly not the case. The example of a menstruating
woman, who must repeat her fast but not her prayer, is once more
used. However, Murtada argues that the fact that the rulings in this
case (and similar cases) differ for prayer and fasting is not evidence
that the system is incoherent. It is quite possible that there is a coher-
ence which we do not fully understand. It may be the case that the
rulings relating to prayer and fasting are based on different reasons
(“lal), though we have not discerned what they might be. The
difference between prayer and fasting, and between rulings in appar-
ently similar examples, could involve a difference in essence (dhai)
between the two duties which we have not recognised.

Finally Murtada examines the position attributed to Dawad al-
Zahirt (d.270/883). Dawud argues that ¢gipas is not permitted because
it would force God to act in a coherent manner, when God is beyond
such restrictions. Murtada expresses his argument thus:

It is not permitted that the most high judge [i.e. God] be restricted
to [always selecting] the most appropriate of two explanatory cases by
the mukallaf [who has adopted gipas].?®

Murtada’s refutation of the Zahiri argument is based on the episte-
mological distinction between knowledge which is immediately gained
(im daran) and knowledge which is gained after some reflection (¥m
tktisabi). These can be termed necessary and acquired knowledge

% Dhart‘af, 693. Mukallaf here means a human subject—that is, someone charged
(taklif ) with a duty to obey God.
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respectively. Both are of the same level of certainty in Mushim epis-
temology; it is merely the means whereby this knowledge is reached
that differs. For Murtadd’s refutation of the Zahirl argument, it is
crucial that his opponents accept this distinction (which Murtada
claims the Zahirfs do).

If God is not bound by the rules of coherence in making the law,
and therefore can choose whichever ruling he wishes, then, by force
of logic, he must reveal his ruling to humanity. Since these rulings
will bear no logical relationship to one another, the human being’s
knowledge of these rulings must be necessary knowledge (uUm darir)
and not acquired knowledge (%m iktisab?). This is patently incorrect,
as the parties to the dispute all agree that acquired knowledge is
appropriate in certain circumstances. For example, all agree that
prayer should be directed towards Mecca (i.e. the ¢ibla). They all
agree that if the g¢iblah is not known, the believers should attempt
to calculate the direction of Mecca. Whether one accords the results
of their calculations %m or zann, it is clear that the results are acquired
and are not immediate in character. Hence the Zahiris are involved
in a contradiction: denying ¢zas in the manner they do, involves a
denial of the dariri/iktisab? distinction; and yet elsewhere they accept
this distinction.

The rational arguments against giyas are, then, insufficient in
Murtada’s view; they do not prove that gids cannot act as a dalil.
The revelatory arguments against giyds are also unimpressive in
Murtada’s view. At the beginning of section 6, Murtada examines
some of the Qur’anic verses used by the opponents of giyas. First
there are the verses:

Do not follow what you do not know (%m). (Isra’ 17.36)
[Satan commands] that you say of God what you do not know. (al-
Bagra: 2.169)

Both verses elevate Um . If gipas leads to zann, then these verses dis-
prove its validity. Murtada states that unfortunately the proposer of
giyas claims m as to the procedure of gipas. Therefore, the one who
bases his action on the results of giyas is not basing his action on
zann but Um. The procedure is known to be supported by a dalil,
though the resultant ruling is, admittedly, zann. These verses are
therefore not a proof against ¢giyas. Murtada also discusses the fol-
lowing verses:
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Do not put yourselves forward before God and his messenger. (Hujurat:
49.1)
We have not left out anything from the Book. (An‘am: 6.38)

These are not proofs against giyas because if giyas is proven to be
an indicator, then using it is not putting oneself before God, since
he himself sanctioned gipas. Similarly, if God has sanctioned gias
(in the Book or the Sunna), using ¢iya@s is not going against the Book,
but obeying it.

Murtada, interestingly, offers no further revelatory arguments against
gas. He does not, for example, utilise the many akhbar in which
giyas is condemned by the Imams. These, for Shi‘ls, would have
been conclusive proof. It seems unlikely that Murtada was unaware
of these akhbar. The reason for their omission can be traced to the
intended readership of al-Dhari‘ah. Murtada clearly hoped to offer
non-Shi'T usafis justification of the ShIT position, based on proofs
which both groups would find acceptable. Imamic akhbar would sim-
ply fail to fulfil this purpose; hence he did not cite them. The only
ShiT argument he used in his refutation of giyas is yma‘ al-imamiyah,
which he claimed to have shown to be a proof (huja) of the Shari‘a,
but this argument is not expanded further.”

It seems clear, then, that Murtada sees the burden of proof lying
with the proposers of gipas. If they can prove that giyds is a possi-
ble indicator of the law, alongside texts (nusis), then they have to
provide evidence for this. It is an examination of this evidence which
occupies most of Murtada’s discussion of gipas, and his conclusion is
that, ultimately, it is insufficient. The revelatory evidence is divided
into six different elements of proof. The first is that the companions
of the Prophet agreed on the validity of giyas.®® This is refuted at
length through a series of statements and responses ( fa’n gali. . ..
quind). Interestingly, the standard Shi‘T argument that the opinions
of the Prophet’s companions do not constitute a proof of God’s law
is never mentioned (evidence again of the intended non-Shi‘t reader-
ship). The proponents’ argument, as presented by Murtada, rests

* What he means by the gma‘ al-imamiyah being a proof is that the consensus
of the Shi‘a includes the opinion of the Imam. The opinion of the Imam is a proof.
He claims to have demonstrated this on rational grounds. See Dhari‘ah, 603-656
and R. Gleave, Inevitable Doubt (Leiden: Brill, 2000), 55-60,79-84, and references
therein.

* Murtada, Dhari‘a, 2:705-708.
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on the fact that there were divergent opinions amongst the com-
panions on matters of legal doctrine. These divergent opinions can-
not come from the Prophet himself; they must come from the
companions’ own use of giyas (al-gaw! fi al-masa’il al-lat7 dhakarithd lam
yakun dla lil-qiyas).** Murtada replies firstly that the evidence for diver-
gent opinions amongst the companions is a series of isolated reports
(khabar al-wahid) and he has already proven these to be epistemo-
logically insufficient.” Secondly, divergent opinions do not come from
the use of giyas alone. They can, for example, emerge from differing
interpretations of texts. Thirdly, if the companions did hold diver-
gent opinions, they never gave the legal reasoning (istidlal) behind
their opinions, hence we can never know if they used giyas.

It is also clear from a number of reports of the companions (includ-
ing one from Imam ‘Ali) that the companions disapproved of giyas.
Murtada lists these reports. If the companions differed over matters
of legal doctrine (and in many cases this is still unproven due to
khabar al-wafid), they did so on the basis of conflicting texts (nusis)
or conflicting interpretations of these texts.®

The second argument is that the companions used ra’y, and guas
is a type of ra’y. This is refuted in a similar manner (that is, the evi-
dence that they used and/or approved of ra’ is inconclusive at best;
furthermore, ¢ivas is not necessarily a type of ra’y as Murtada had
shown in section 3). The third argument is expressed in the form of
the famous Aadith of the Prophet to Mu‘adh b. Jabal in which the
Prophet approves of Mu‘adh’s declaration that he will use his ytihad.
Since gias is part of gtihad, this hadith proves gipas. Murtada argues
that this report is also khabar al-wahid. Furthermore, there are variants
of this report in which the Prophet implies his disapproval of Mu‘adh’s
use of gtihad. The fourth argument concerns the Qur’anic verse:

So consider ( f@’tabir@)! O you who have eyes. (Hashr: 59.2)

The order “consider!” supposedly implies gipas. Murtada responds
that this verse is specific to the context (relating to the unbelievers)
and cannot be generalised beyond this case. Inevitably, Murtada also
uses a lexical argument to prove that the word %bar has no linguistic
connection (in terms of usage or etymology) with the word g¢upas.

31 Dhari‘ah, 717.
2 Dhariah, 519-528.
% Dhari‘ah, 734—740.
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The last two arguments listed by Murtada are perhaps the most
interesting. In the fifth, the proponents of gyas argue that the com-
panions agreed, not on geyds, but on the need to discover the akkam
in cases not explicitly mentioned in the text. Quas is, they argue,
the only means of doing this, hence g¢ias is a necessity. The sixth
argument similarly argues that there is an gma‘ of the jurists on the
need for giyas (Mubammad al-Shafi'T (d.205/820) is quoted in this
regard). Just as we are ordered to search for the gibla, so we are ordered
to search for afkam. Both arguments state that giyas may not be
explicitly sanctioned by the texts, but the need to discover rulings is
so sanctioned. These can be seen as a retreat position for propo-
nents of giyas after the first four arguments have failed to convince.
Murtada’s reply is that in these cases, the proponents are discussing
the course of action when there is no textual indicator. Murtada
claims that the texts are clear on the solution to such problems:

1. The ruling may be known through reason (‘aql).

2. The ruling cannot be known, and hence there is no moral duty
(taklif ) associated with the case in question.

3. God has no ruling concerning the case, and therefore has ruled
that any course of action is permitted ( ja@’iz).

If reason provides no hukm, the ruling is either existent and unknown,
or existent and permitted. If the former, God will not (cannot?) hold
the agent responsible for failing to perform a duty he has had no
means of knowing, and hence any course of action in the case is
permitted. If the latter, God is unconcerned with the case, and sim-
ilarly any course of action 1s permitted. Murtada’s conclusion, then,
is that in cases of revelatory silence, where there is no textual indi-
cator to guide the subject as to the law, either reason provides a
ruling or any action is permitted. Though there is a commandment
to find rulings in cases of uncertainty, this does not entail the legit-
imacy of ¢iyas.

Having examined the various textual arguments, based on the
Qur’anic text, Prophetic reports or the situation of the companions,
Murtada concludes that there is no evidence that the Lawgiver (i.e.

* Murtada further comments that Shafi‘’s argument that all cases of textual
uncertainty require #tthad and giyas, just as is required whilst searching for the gibla,
is itself a case of giyds. Until gipds is proven, the anaology between the gible and
textual uncertainty must be considered illegitimate. This is therefore a petitio prin-
cipu! Dhari‘ah, 786.



284 ROBERT M. GLEAVE

God) has recommended giyds as a dall. For it to be an indicator of
the law it would need this textual evidence, just as was the case with
kitab, sunnah and gma‘.

Though Murtada’s argument against ¢iyds 1s based on the absence
of revelatory proof, he does provide an argument which might be
loosely-called rational.*® This argument takes him into the ontology
of legal properties. Every action which is classed as obligatory by
God, is so classified because of a quality (sifah). This quality, Murtada
claims, is either known through reason (‘eg/) or through revelation
(sam). An example of the former is the obligation to gain knowledge
about God (wwiab ma‘rafat allak). Through reason alone, a person can
reach the conclusion that, since it is possible that there is a divine
being who has decreed a law for humanity, it is obligatory for the
person to find out what this possible law might entail. To ignore
this obligation, given the possibility of God’s existence, would be
irrational (presumably due to the fact that if God does exist, it would
be foolhardy to risk his wrath by disobeying his law). It is reason
alone which leads a rational person to the conclusion that it is oblig-
atory to gain knowledge about God.

The qualities of the second kind (known through revelation) encom-
pass all those relating to legal duties (sharyaf). Can we, from a rev-
elatory text, deduce why an action 1s classified as obligatory? Murtada’s
position is that at times we can, but only in a very general way. For
example, the Qur’anic verse “Prayer wards off abomination and evil”
(‘Ankabut: 29.45) establishes that prayer is obligatory. It also estab-
lishes that one of the reasons why it is obligatory is that it wards
off evil and abomination. The ability of prayer to perform this func-
tion is a quality of prayer which leads to its classification as oblig-
atory. Murtada calls this quality “the aspect of obligation” (wajh
al-wyab) present in prayer. From this example, we can make a valid
analogy with other actions which ward off evil, and say that they
too are obligatory. This, however, does not amount to g¢ipas, in
Murtada’s view. For ¢iyas to be operative here, one would have to
know how prayer wards off evil. That is, if one wishes to analogise
from this case to novel cases, one has to know that the actions in
these novel cases have the ability to ward off evil: they too must
have this waih al-wwab. One must, therefore, know how prayer per-

% This argument is found in the first part of section 6, Dhari‘ah, 698-705.
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forms this function, and be able to detect the same process occur-
ring in the novel case. The knowledge of how prayer performs this
function is, however, unavailable through reason; it is only available
through another revelatory text which decrees that the action in the
novel case wards off evil. Qgyas, then, is based on a knowledge which
is unobtainable with respect to shar? rules.*

Murtada expands on this example to produce a general theory of
the nature of God’s rules. God gives his law to humanity in the
form of rules. These rules may be simple demands, which appear
to have no rational basis (Murtada terms these dawd%). An example
of this is the command to pray. It is obeyed simply because the
Lawgiver has commanded it. Other rules are provided with addi-
tional reasons. An example of this is the verse just quoted (‘Ankabiit:
29.45). There is, in these commands, an indication of the benefit
(maslahah) for the people in performing the action prescribed. However,
one only knows that this benefit accrues to the people because God
has revealed that it does: knowledge of the benefit is entirely depen-
dent upon God’s grace (luff) in revealing it to humanity. Without
this text (and ones like it), prayer would have remained a simple
command from God (i.e. one of the dawa%).

Now, although a ruling may be known (through revelation) and
although the reason for the ruling may also be known (through rev-
elation), the believer is not justified in making an analogy from the
known case to an unknown, novel, case where the reason is also
present. God, when he revealed the reason for a ruling in the known
case, was declaring a specific benefit coming from a specific action.
In the novel case, it is not known whether the benefit will arise as
it has done in the first case. It is possible that there may be a
“difference in benefits” (khilaf al-masalih) between the cases. Suppose,
for example, that it is known that grape-wine is forbidden (through
revelation). Suppose also that it is known that the reason why it is
forbidden is because it is intoxicating (also through revelation). Some
benefit accrues to the people through avoiding grape-wine because
it is intoxicating. For Murtada, a person cannot, from this case,

% This argument, however, does not necessarily commit Murtada to the theistic
subjectivism of the Ash‘arites. Even Mu‘tazilis recognised that certain elements of
the law (prayer is obligatory, fasting during Ramadan, for example) are not avail-
able to reason directly. They are known to be obligatory because God and the
Prophet has commanded them directly. See my discussion of these matters in a
Shi‘T context in Inevitable Doubt, 183-219.



