
Greater Fiscal Autonomy: A tilt toward local fiscal autonomy, proposed in the
1953 AMA proposal and highlighted in ACIR’s studies, has come to fruition
in recent amendments to several state constitutions concerning the prolifera-
tion of state mandates. The 1975 California provision requires the state to re-
imburse local governments if any new program or higher level of service cost
is mandated.132 Taken in the context of the taxpayer rebellion of the 1970s, the
provision’s primary objective is to guard against a potential “smoke and mir-
rors” device that would enable the state legislature to evade tax and spending
limits by shifting costs to local governments. Nevertheless, an arguably unin-
tended consequence of the reform creates a protected sphere of local fiscal au-
tonomy. For example, the Missouri Constitution requires not only that the
state fund “any new activity or service or any increase in the level of any activ-
ity or service beyond that required by existing law” but also that “the state can-
not reduce the state financial proportion of the costs of any existing activity
or service required of . . . political subdivisions.”133 The Missouri language thus
substantially affects two common dogmas of state constitutional law; namely,
that the state possesses virtually untrammeled power to impose duties and
obligations on local governments; and that state funding of existing programs
is a matter of legislative grace.

CONCLUSION

As local government has developed and become more important to the states,
which saw their responsibilities balloon in the twentieth century, the states
have integrated local government into the complex provision of services 
to their citizens. To do this, the constitutional relationship between the state
and its localities has undergone significant change. These changes included
the following:

• the 1875 Missouri constitutional provision that broadly empowered
one city, St. Louis, but created no meaningful barrier to state legisla-
tive interference with municipal matters;

• California’s constitutional revision, on citizen initiative, to bar state
legislative meddling with municipal affairs;

• New York’s bill of rights on local governments;
• the American Municipal Association’s model state constitution mak-

ing the state legislature the ultimate arbiter of the scope of home rule;
• the Illinois Constitution marking the reemergence of complex rules

for outlining the relationship between state and local government; and
• the New Jersey statutory home rule approach.
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In appraising these alternative approaches to state-local relations, state
constitution makers should bear in mind the following considerations:

1. The Role of Citizen Choice
State constitutions teach concern not only for the role of insti-

tutional actors but also for citizen choice. An exclusive focus on en-
trenching rules relating to the roles of state and local institutions may
divert attention from the claims of local citizens to participation in
decisions with respect to structural, functional, personnel, or fiscal
matters. Neglect of the citizen choice factor may have triggered the
“tax revolt” in California in 1978, as citizens perceived a loss of con-
trol over local taxing policy.

Constitutional authority to frame a home rule charter facilitates
citizen choice by shifting the locus of consent concerning the insti-
tutional form and functional powers of local government from the
state legislatures to the local electorate. The home rule provision may
be designed to assure citizen participation in the process of framing
and approving the home rule charter. The contents of the home rule
charter adopted by the voters may limit as well as expand the locality’s
preexisting powers.

Pennsylvania’s constitution permits citizens in the affected area
to compel local government “to cooperate, delegate, or transfer any
function, power, or responsibility” to “other governmental units, the
Federal government, any other state or its governmental units, or any
newly created governmental unit.” Another provision gives the local
electorate the right to consolidate, merge or change boundaries
“without the approval of any governing body.”134

A local government article of the state constitution can also 
facilitate citizen choice either by specifying the rules for direct citi-
zen participation in local decision-making or by making it clear that
the home rule charter can employ any of the devices of direct 
democracy—referendum, recall, and initiative.

2. Eligibility for Local Autonomy
State constitutions have extended various forms of autonomy to

general purpose units of government. Counties, as well as municipal-
ities, have been recognized increasingly as appropriate candidates for
home rule. Special districts, including school districts, have played a
significant role in furthering local self-government through collective
action. Consideration may be given to constitutionalizing their pow-
ers of initiative, as in Arizona, or immunity, as in Virginia.135

There is no question that the statutory powers given to a wide
variety of local government units presents serious issues of jurisdic-
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tional overlap. State policies concerning the impact of the grant of
autonomy to a whole host of political subdivisions need clarification
in most states.

3. Intergovernmental Cooperation
Almost as a necessary concomitant to the issue of eligibility,

intergovernmental cooperation will become a powerful resource in
resolving the questions raised by local government autonomy. Inter-
governmental cooperation provides various local governments with
options to expand the scope of discretionary authority in a wide
range of services provided to the public. As such, it must be reviewed
as a possible constitutional fixture in state-local and local-local gov-
ernment relations. It also allows for the consideration of public-
private partnerships in service delivery and government organiza-
tion. Indeed, it is one of the most flexible of tools in meeting the
ever-changing demands of a local citizenry.

4. The Role of the Judiciary
Home rule policies in state constitutions are shaped to a signif-

icant degree by the judiciary. Because judicial review is an inevitable
feature of the American constitutional framework, policy makers
must to take into account juridical problems that predictably occur
when power is diffused among political subdivisions. These juridical
issues include:

a. How is the constitutional text to be interpreted?
b. Do political subdivisions have the authority to assert con-

stitutional claims against the state and its agencies?
c. How are conflicts between state statutes and home rule

charters or ordinances to be resolved?

Failure to think through whether or not decisions concerning these
recurrent topics are appropriate to include in state constitutions may
lead to the kinds of unanticipated consequences that beset the im-
plementation of complex policies.

5. Drafting Considerations
Translating the concepts of local government autonomy into

constitutional language will no doubt tax the ingenuity of the
drafters because the language must not only articulate agreed-on
policy decisions but also must be sensitive to factors concerning the
way in which the text will be interpreted. The most important of
these are: (1) the clarity of the text; (2) principles of construction;
(3) citizen demands to expand, constrict, or clarify existing texts; and
(4) official and institutional demands to expand, constrict, or clarify
existing texts.

Michael E. Libonati 135



Clarity of the Text
The process of selecting language for incorporation into a state constitution
should be based on a careful consideration of the precise effect of that language.
Thus, the use of the adjective “local” or “municipal” in the context of empower-
ing local governments invites both a limiting interpretation and a body of in-
terpretive case law focusing on whether the matter in question is of local rather
than statewide concern. The elimination of a qualifying adjective, however, in-
curs the risk that a home rule unit will seek to extend its policy reach to areas
generally recognized as falling within the competence of state or national,
rather than local, authorities.

The language of the text has to be formulated clearly to facilitate its appli-
cation within the legal, as well as political, culture of a given state.The task of ed-
ucating generalist judges is particularly demanding when the local government
article expresses a significant policy change from that in a previous constitution,
as in South Carolina, which moved from a strict to a liberal rule of construction
of local government powers.136 Judges must recognize that preexisting precedents
are no longer binding or authoritative in view of the policy change embedded in
the new constitutional language. In such cases, explanatory language in the leg-
islative history of the provision aids in clarifying intent. So, too, does inquiry into
the policy context and language of sister state constitutions.

Principles of Construction
State constitution makers should be aware of the role that judicial interpretation
plays in determining the success or failure of efforts to implement new under-
standings of local self-government. Indeed, court decisions have frequently
sparked constitutional reform.Thus, the 1896 amendment to the California Con-
stitution that sought to create a protected realm of immunity against state legisla-
tive intrusion into the municipal affairs of a charter city was designed to overturn
several decisions of the California Supreme Court interpreting the 1879 text.137

Twelve states have included a constitutional provision rooting out Dillon’s
Rule by mandating liberal interpretation of grants of power either to munici-
palities in general or to home rule units.138 However, state courts may interpret
even cryptic language in a state constitution so expansively that an interpretive
provision is superfluous. The Texas Constitution, for example, confers charter-
making authority on cities of over 5,000 population “subject to such limitations
as may be prescribed by the Legislature and providing that no charter or any
ordinance passed under said charter shall contain any provision inconsistent
with the Constitution of the State or of the general laws enacted by the Legis-
lature of this State.” This 1912 text has been viewed generally by Texas courts
as tantamount to a plenary grant of local legislative authority, including the
power to expand the boundaries of the home rule city through annexation and
the power to tax.139
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Inserting a rule of liberal interpretation into the constitution is no guarantee
of enhanced judicial responsiveness. Gerald Benjamin has summed up the track
record of the New York judiciary as follows: “In . . . home rule . . . policies, the role
of the State’s high court, the Court of Appeals, as a guardian of State sovereignty
against City incursions cannot be overstated. Strict interpretation or broad, the
court read New York’s constitution so as to assure State dominance.”140 But such
directives do have an impact on the state judiciary. For example, the Alaska
Supreme Court, after floundering about with a local activity rule, finally recog-
nized the force of the liberal interpretation rule.141 Case law in California and
Ohio substitutes liberal (pro-local) for strict construction of home rule powers in
light of the recognition of local autonomy by the state constitution.142

Citizen Demands to Expand, Constrict, or Clarify Home Rule Provisions
The state constitution is, by definition, the appropriate vehicle for the exercise
of constitutional choice by state citizens. As such, citizen demands to expand,
constrict, or clarify constitutional provisions for local autonomy have a signifi-
cant impact on the constitution’s contents. This is particularly true in jurisdic-
tions that permit citizens to initiate amendments to the state constitution.
California voters, for example, are responsible for the formulation of their par-
ticular style of home rule. The state’s electorate may shrink local autonomy as
well as expand it, as Californians chose to do with respect to property tax rates
and assessment practices.143

Official and Institutional Demands to Expand, Constrict, or Clarify 
Home Rule Provisions
Local governments are institutions with continuity and their own agendas of
power, which may or may not correspond to the interests of their constituents.
Furthermore, local government officials may prefer existing political arrange-
ments instead of constitutional change. Both the Virginia Municipal League and
the Virginia Association of Counties, for example, opposed proposals of the
Commission on Constitutional Revision that would have empowered any char-
ter city or county “to exercise any power or perform any function not denied to it”
by the constitution, its charter, or general law.144 These organizations preferred
the existing regime of special legislation and strict construction to the devolution
of powers model recommended by the commission. They were instrumental in
excising the contested language from the document submitted to and ratified by
the voters.145 In contrast, the Florida League of Cities sponsored a state constitu-
tional amendment concerning state mandates whose “thrust is to further the
‘home rule’ movement through which local government has been given increas-
ing autonomy from legislative action.”146 In Illinois, local officials, particularly
Chicago’s mayor, Richard J. Daley, actively promoted the concept of home rule
and shaped its unique language with regard to local revenues and preemption.147

Michael E. Libonati 137



Good government is not always good politics, as proponents of Maryland
constitutional reform learned when county officials mobilized to defeat a new
constitution that would have streamlined county government by eliminating cer-
tain elective offices, including sheriffs. The officials to be eliminated, it turned
out, were “of considerable importance to the local political structure almost every-
where.”148 On the other hand, inclusion of home rule for Chicago materially 
assisted the successful campaign for adoption of the Illinois Constitution.149
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