
In the 1960s a number of state constitutions were amended to include pro-
visions prohibiting discrimination in the exercise of civil rights. Pennsylvania,
for example, added a provision in 1967 which directs that “[n]either the Com-
monwealth nor any political subdivisions thereof shall deny to any person the
enjoyment of any civil right, nor discriminate against any person in the exercise
of any civil right.”71 Similar provisions in other states typically limit the pro-
scription to discrimination on the basis of race, color, or national origin.72 These
antidiscrimination provisions are products of the civil rights movement in the
1950s and 1960s.

Prohibiting this type of discrimination has become increasingly important
as state governments have expanded from mere regulation into the provision of
services. When state governments merely regulated conduct, prohibiting them
from denying persons’ civil rights was an effective limit—they did not have the
leverage of attaching “unconstitutional conditions” to the provision of services;
therefore, it was not as easy to favor one right over another. When the state acts
as a service provider, however, as it does in programs such as Medicaid, it has
the opportunity, in Professor Lawrence Tribe’s words, “to achieve with carrots
what [it] is forbidden to achieve with sticks.73 Thus, these provisions prohibit-
ing discrimination against persons in the exercise of their civil rights are needed
to keep states from picking and choosing among citizens’ rights they seek to
advance or repress.

Several states adopted constitutional provisions banning various forms of
sex discrimination at the end of the nineteenth century.74 Generally speaking,
however, the “state ERA” is a phenomenon of the 1970s—the most recent
manifestation of equality concerns in state constitutions. More than a third of
the states now have amendments prohibiting sex discrimination. As the Mary-
land Court of Appeals noted:

[W]e believe that the “broad, sweeping, mandatory language” of the
amendment is cogent evidence that the people of Maryland are fully
committed to equal rights for men and women. The adoption of the
E.R.A. in this state was intended to, and did, drastically alter tradi-
tional views of the validity of sex-based classifications.75

Despite their powerful mandate, most jurisprudence under these new provi-
sions is dominated by federal equal protection analysis. Indeed, most state
courts addressing sex discrimination claims seem preoccupied with federal
equal protection constructs, largely undermining the state provisions.

Although many states have interpreted generally applicable rights provi-
sions to guarantee equality under the law, other provisions, not usually found in
bills of rights, expressly require equality in specific instances. When applicable,
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these provisions offer state courts sound textual basis for invalidating state 
actions. And at the same time they warrant extending equality guarantees be-
yond those of federal equal protection doctrine, these provisions allow courts to
avoid some of the problems of basing decisions on generally applicable equality
provisions. For example, the provision in the New Jersey Constitution requir-
ing a “thorough and efficient” education, like provisions in other states, sup-
ported a judicial decision requiring equal and adequate educational funding.76

State prohibitions on special rights and privileges, special and local laws,
discrimination against persons in the exercise of civil rights, and discrimination
on the basis of sex may similarly be viewed as specific and limited equality pro-
visions. In addition, most states have uniformity in taxation provisions that pro-
vide specific grounds for enforcing equality.77 Although these provisions may be
limited in focus, they can be far reaching in effect.78

Property Rights: Eminent Domain, Takings, and Due Process

The general area of property rights has been dominated by the provisions of the
federal Constitution. The Supreme Court of the United States has been rela-
tively active in limiting the authority of state governments to regulate the use of
property.79 Recent decisions, however, have provided states with slightly more
leeway.80 Most state constitutions contain provisions similar to the federal Con-
stitution’s prohibitions on taking of private property for public use without just
compensation (eminent domain),81 regulatory taking (inverse condemnation)82

and deprivation of property without due process of law.83

Eminent Domain
Many of the state constitutions, from the earliest times, have prohibited the
taking of property for public use without just compensation. Over the years the
conception of what constitutes a “public use” has been greatly liberalized.84

Some state constitutions, however, like that of Alaska, prohibit property from
being taken or damaged without just compensation.85 Each of the states has de-
veloped an elaborate judicial interpretation of the procedures to be followed in
eminent domain, the definitions of what constitutes a “public use” and the
processes for determining “just compensation.”

Regulatory Taking (Inverse Condemnation)
State courts, in similar fashion to the federal courts, have developed the concept
of “inverse condemnation” as a response to governmental regulations that un-
reasonably limit the use of property. In these circumstances, the government
has not instituted any formal eminent domain proceedings, yet the property
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owner sues claiming that his property has been “taken” (or “damaged”) without
just compensation. This is referred to as inverse condemnation because the gov-
ernment has never actually started proceedings to take the property, but the
property owner argues that its actions are tantamount to such a taking. The tex-
tual basis for such claims is the eminent domain clause. Some state courts in-
terpret their state constitutional provision, in these contexts, to be the same as
the similar federal constitutional provisions.86

Due Process of Law
Many state constitutions contain prohibitions on deprivation of property with-
out due process of law, in language quite similar to that contained in the federal
Constitution. Other states use a slightly different formulation, prohibiting de-
privation of property except by “due course of law.” These provisions come into
play, most often, in judicial challenges to the procedure by which the govern-
ment goes about seizing peoples’ property or depriving them of its use.

Positive Rights

The idea of a “positive” right indicates a form of affirmative obligation on the
part of the government to provide something to people. By contrast, a “nega-
tive” right indicates that the government may not do something to people, or
deny them certain freedoms. The federal Constitution is often said to contain
only negative rights—for example, the First Amendment merely provides that
“Congress shall pass no law” but does not affirmatively guarantee freedom of
speech or of the press. On the other hand, state constitutions, in addition to
negative rights, also contain a number of positive rights.87

In truth, the distinction between positive rights or “mandates”88 and nega-
tive rights is not as great as it seems on the surface. For example, in enforcing
the negative right prohibiting government from interfering with free speech,
the government may be required to expend substantial resources for police to
monitor parade routes, crowds, and so on. Further, vindicating the rights
against unreasonable search and seizure or self-incrimination can require sub-
stantial outlay for investigatory resources. Despite the difficulties of categoriz-
ing rights as negative or positive, however, it is clear that there is a range of
issues, such as health care, shelter, and subsistence income, that were already
dealt with in some state constitutions and that will likely be issues for further
state constitutional development.

The New York Constitution contains a requirement that the legislature “pro-
vide for the aid, care and support of the needy”;89 Alabama’s constitution requires
“adequate maintenance of the poor”;90 Colorado’s provision promising an “old age
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pension to all residents 60 years of age and older”;91 Massachusetts’ guarantee of
“food and shelter in time of emergency,”92 together with many other similar provi-
sions form the basis of the conclusion that state constitutions already provide for
a number of “positive” rights.93 Art. XI, sec. 4 of the North Carolina Constitution,
provides “Beneficent provision for the poor, the unfortunate, and the orphan is one
of the first duties of a civilized and a Christian state. Therefore, the General As-
sembly shall provide for and define the duties of a board of public welfare.”94

Professor Helen Hershkoff has provided a strong case for the inclusion of
positive rights in state constitutions.95

Privacy

Unlike the federal Constitution, where the right of privacy has been inferred
from various nonspecific provisions, several state constitutions now contain ex-
plicit privacy guarantees. For example, in Florida the voters adopted the fol-
lowing provision in the Florida Constitution in 1980:

Section 23, Right of Privacy. - Every natural person has the right to
be let alone and free from governmental intrusion into his private life
except as otherwise provided herein. This section shall not be con-
strued to limit the public’s right of access to public records and meet-
ings as provided by law.

Alaska, California, and Montana have similar provisions.96 The Florida Supreme
Court relied on its state constitutional provision to strike down a requirement of
parental consent for abortion,97 and Alaska relied on its provision to strike down
a limitation on the private possession of marijuana.98 The Florida Supreme
Court, however, rejected an argument that physician-assisted suicide was pro-
tected by Florida’s explicit privacy provision.99 Most privacy provisions are of rel-
atively recent vintage and reflect the evolution of ideas about protecting rights 
in the states.

Unenumerated Rights

A number of state constitutions contain provisions at the end of their Declara-
tions of Rights responding to the concern that by listing certain rights, others
should not necessarily be excluded. For example, art. I, sec. 20 of the Ohio
Constitution provides: “This enumeration of rights shall not be construed to
impair or deny others retained by the people; and all powers not herein dele-
gated, remain with the people.”
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Several questions arise immediately from the inclusion of such clauses in
state constitutions. First, what are the other rights to which such a clause refers?
Second, once the other rights are identified, are they judicially enforceable?100

An example of a state court that found an unenumerated rights clause to support
judicial enforcement was Alaska. In McCracken v. State,101 the Alaska Supreme
Court determined that there was a right to counsel, including the right to self-
representation, in postconviction proceedings. Such proceedings were civil in
nature, and therefore the explicit state constitutional right to counsel in criminal
cases did not apply. The court looked to what it considered to be important or
fundamental rights at the time of the framing of the constitution and considered
those rights to be included in the unenumerated rights clause. The Mississippi
Supreme Court ruled in 1998 that a state constitutional right to privacy and the
right to choose abortion arose from its unenumerated rights provision.102 Other
courts, however, find that these clauses, much like the Ninth Amendment to the
United States Constitution,103 do not provide judicially enforceable rights.104

From a different perspective, unenumerated rights clauses that proclaim
the existence of rights that are not explicitly listed can be seen as conflicting di-
rectly with the theory of plenary legislative power. In other words, rights provi-
sions often operate as limits on the legislature (and, sometimes, on the
executive and even private parties). When such “unenumerated” rights exist,
the legislative power is not quite as plenary, or unrestricted, as it seemed.105

ISSUES FOR THE FUTURE

It is, of course, difficult to predict what rights issues will arise in the future.
Also, because it is easier to amend state constitutional rights provisions than
their federal counterparts, it is not imperative to try to look too far into the fu-
ture. The Louisiana Constitution was amended in 1974 to include an equality
provision prohibiting arbitrary discrimination on the basis of, among other
things, “age,” “birth,” and “physical condition.”106 The word “birth” was chosen
to provide protection for illegitimate children.107

Even now we are confronted with a range of new privacy concerns arising
from the explosion in electronic data gathering, collection and communication
in the cyberspace age,108 and the increasing use of technology in law enforce-
ment,109 as well as advances in artificial intelligence. The same could be said for
issues arising from biomedical ethics and cloning,110 as well as from the fast-
paced changes in reproductive technology.111 The accelerating rate of global-
ization and privatization also may raise a variety of state constitutional rights
concerns. Finally, none of us can expertly predict the range of issues that will
arise in our post-9/11 world. State constitutions will need to be amended to
protect rights in this ever-changing world.
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