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Chapter Two
The Legislative Branch
Michael E. Libonati

INTRODUCTION

The state legislative branch is distinctive in comparison with the federal legisla-
tive branch in that the Federal Constitution “is an instrument of grant—
a document that expressly delegates powers to the federal government,” whereas
“state constitutions in terms of basic theory, are instruments of limitation.” Thus,
“the state government, having plenary powers, need not look to the state consti-
tution for any specific grant of powers, but must rather look to it for any limita-
tions it may impose on the state’s plenary power.”” This “basic theory of state
constitutional law, namely that state governments has plenary powers, and that,
in consequence, any provision included in the constitution will operate as a limi-
tation on its powers™ is not uncontroversial. Nevertheless, the plenary power
principle has important consequences for the creation, drafting, and interpreta-
tion of the article of the state constitution devoted to the legislative branch.

The language of art. I (the Legislative Department) of the United States
Constitution is relatively unchanged. But since 1776, when the first state con-
stitutions were adopted, the language of state constitutional provisions con-
cerning the legislative branch reflects change, adaptation, and experiment. As a
result, the legislative branch article in most states contains specific provisions
embodying such values as: (1) accountability; (2) representativeness; (3) trans-
parency; (4) efficiency; (5) institutional autonomy; and (6) clarity in strength-
ening or diminishing the policy-making role of the legislature in relation to the
judicial and executive branches of government.

PoweRrs
Distribution of Powers

All state constitutions contain a provision vesting the legislative power in the
legislature, and most have a separation of powers provision.* The language of
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the Massachusetts Constitution of 1780 typifies the strict separation of pow-
ers approach found in thirty-five states:

In the government of this Commonwealth, the legislative department
shall never exercise the executive and judicial powers, or either of
them: The executive shall never exercise the legislative and judicial
powers, or either of them: The judicial shall never exercise the legisla-
tive and executive powers, or either of them: to the end it may be a
government of laws and not of men.’

Five state constitutions have a general separation of powers clause that
“simply divides the powers of government into three branches, without pro-
hibiting one branch from exercising the powers of another.” The other ten
states lack an express separation of powers clause. “In these states, separation of
powers is inferred from the allocation of powers to each of the branches of gov-
ernment, in a manner similar to its inference from the allocation of power
among the branches in the U.S. Constitution.”

A realistic appraisal of the distribution of policy-making authority reveals
a more complex pattern of shared power. The legislature shares policy making
with the Executive (veto; executive orders; implementation; administrative
agency rule-making), with the Judiciary (common law; rule-making authority
over judicial practice and procedure; judicial review), and, in many states, with
the electorate (statutory initiative; referendum).

State framers seeking to address the tension between strict separation of
powers and the dynamics of the contemporary policy-making process have a
variety of options. First, they might try to create a clear, bright line definition
of “legislative powers.” But like other aspects of the separation of powers, the
concept of legislative powers is deeply contested. And, as James Madison ob-
served about a related issue: “[ There are] three sources of vague and incoherent
definitions: indistinctness of the object, imperfection of the organ of concep-
tion, inadequateness of the vehicle of ideas.”” An added difficulty stems from
the bounded capacity of framers to foresee future interbranch controversies.

Second, framers might leave it to the judicial branch to come up with clear,
bright line standards for resolving interbranch conflicts. Yet there is little rea-
son to expect that the judiciary will be successful. Both the state and the federal
judiciary have tended to oscillate between strict and permissive approaches, cre-
ating a case-by-case indeterminacy that a skeptical observer might view as
another example of government by the judiciary.

Third, framers might identify and resolve, on a piecemeal basis, recurrent
interbranch conflicts. For example, several state constitutions explicitly grant
the governor authority to reorganize executive branch agencies.® Again, a pro-
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vision can precisely delineate the roles of governor and the legislature in the ap-
pointment and removal of state officials.” So too, a well-drafted provision can
clarify the legislature’s authority over judicial rules of practice and procedure
or executive agency rule-making.'!

Fourth, framers may rely on the political dynamics created by separation of
powers and checks and balances to promote incremental, mutual adjustment
between and among the branches of government. Reliance on the push and
pull of politics has lead to a considerable strengthening of gubernatorial pow-
ers without constitutional tinkering.

The Nondelegation Doctrine

The nondelegation doctrine operates as a significant barrier to the legislature’s
authority to delegate legislative powers by statute. The constitutional basis for
the doctrine is the clause vesting the legislative power in the state legislature.
The constitutional assignment of power to the legislature is read to forbid the
legislature from delegating legislative power to others. The legislature’s author-
ity to delegate is subject to judicial review on separation of powers grounds.
However, there is no predictable correlation in the states between strict or lax
separation of powers provisions and strict or lax judicial application of the non-
delegation doctrine."

The twentieth century saw the emergence, proliferation, and growth of ad-
ministrative agencies empowered to exercise broad policy-making authority
over the private sector. Delegation to administrative agencies is not expressly
addressed in most state constitutions. In those states, legislative control over
administrative agencies is asserted through appropriations, scrutiny of executive
appointments (and removals), and committee oversight. State legislatures have
also enacted statutes employing various forms of the legislative veto on admin-
istrative rule-making. In the absence of state constitutional language expressly
authorizing the legislative veto, it is subject to rejection on a variety of state
constitutional grounds: legislative vetoes amount to the enactment of legisla-
tion by improper means, they improperly denigrate the governors veto power,
they authorize the performance of an executive function by the legislature in vi-
olation of the separation of powers doctrine, they constitute an undue delega-
tion of legislative authority, or they amount to a usurpation by the legislature of
authority vested exclusively in state courts."

Twenty-first century framers are faced with the challenge of explicitly clari-
tying the distribution of power to review administrative policy-making among
the branches of state government. Three departures from the status quo should
be considered: One possibility is strengthening the governor’s powers over state
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administrative agencies. This approach diminishes legislative power in the name
of “managerial constitutionalism,” which calls for centralization of responsibility
and direct accountability for policy making and policy implementation in the ex-
ecutive branch. A second possibility is giving some administrative agencies con-
stitutional status, in order to increase their freedom from legislative interference.
For example, in Virginia, the State Corporation Commission has regulatory ju-
risdiction over corporate charters and public utilities."* This autonomy, however,
comes at the cost of governmental fragmentation. A final possibility is constitu-
tionalization of some form of the legislative veto, that is providing for various
forms of suspension or rejection of administrative rules has been expressly cre-
ated.” In 1982 Connecticut amended its constitution with language that both
clearly authorizes delegation of authority and frees the legislature to enact by
statute any form of legislative veto:

The Legislative department may delegate legislative authority to
the executive department, except that any administrative regulation
of any agency of the executive may be disapproved by the general
assembly or a committee thereof in such manner as shall by law
be proscribed.'®

Considerations against the legislative veto include undue delay and politiciza-
tion of the administrative rule-making process and weakening the governor’s
veto power. Proponents emphasize that it strengthens the legislative oversight
of administrative action.!

Fixing the proper boundary between the public and the private sector is a
significant issue of state constitutional policy. Vesting legislative power
through delegation in the private sector raises the specter of governmental en-
tanglement with and capture by private enterprise. The nondelegation doc-
trine is used to challenge statutes characterizable as empowering private
groups to make law. Perhaps unsurprisingly, judicial determinations as to
whether a delegated power is “legislative,” whether the entity to which the
power is delegated is “private” or “public,” and the appropriate standards for
appraising the validity of such delegations have produced a body of case law
that is unpredictable and inconsistent. There is a tension between legislation
authorizing “group self-government democratically organized” and the insis-
tence that “public administration shall be the exclusive mode” of regulation.'
State constitutions should speak directly to issues surrounding the privatiza-
tion decision. In the absence of a state constitutional provision expressly au-
thorizing or forbidding contracting out of governmental functions or services
to the private sector, state courts will be continually addressing policy issues
raised by privatization.
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Appropriation and Budgetary Powers

The legislature’s appropriations power is entrenched in nearly all state consti-
tutions.'? Alaska’s provision is typical of such clauses:

No money shall be withdrawn from the treasury except in accordance
with appropriations made by law. No obligation for the payment of
money shall be incurred except as authorized by law. 2

The power of the legislative branch over appropriations has not been
reined in, as a matter of constitutional policy, at the level of national govern-
ment. Among the states, Vermont is notable for its minimalist approach toward
fiscal and budgetary matters “based upon confidence in the system of represen-
tative democracy” and reflecting “these beliefs by leaving to the legislature and
the governor, the people’s elected leaders, broad responsibility for the conduct
of the state’s fiscal affairs with ample power to adjust needs to the rapid change
characteristic of modern times.”*!

Most state constitutions do not follow the federal or the Vermont model.
The reach of the legislature’s power over appropriations and budgetary matters
is both constrained and contested. One significant countervailing power is pro-
vided in the forty-three states that give the governor, in some form, an item
veto on appropriations bills.”> The item, or partial, veto enables the governor,
unlike the President, to strike out or reduce items of appropriation. Although
state courts have had difficulty in defining the terms “item” and “appropriations
bill,” there is no question that the line item veto tilts the dynamics of the polit-
ical process in favor of the executive. The governor’s veto power is further
strengthened by provisions such as Pennsylvania’s that limit the scope of gen-
eral appropriations bills and define the scope of other appropriations bills:

The general appropriation bill shall embrace nothing but appropria-
tions for the executive, legislative and judicial departments of the
Commonwealth, for the public debt and for public schools. All other
appropriations shall be made by separate bills, each embracing but
one subject.”

Provisions in some states constitutions institutionalize the governor’s pre-
eminent role in the budgetary process. For example, in New York, the gov-
ernor submits a complete plan of itemized expenditures together with an
estimate of revenues in a unified executive budget in the form of a budget bill.**
And in nine states, the constitution fixes a deadline for state legislative action
on the governor’s budget.”
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Three late twentieth century issues that implicate the legislature’s power
of the purse present themselves to twenty-first-century constitution makers:
(1) the appropriate role of the governor and the legislature with respect to fed-
eral grants; (2) the appropriate role of the judiciary and the legislature in fund-
ing expenditures mandated by the constitution; and (3) the imposition of
constitutionally mandated spending limits.

Recent figures show that approximately 20 percent of state revenues come
from the federal government.” State legislatures sought to assert control over
these funds by statutes that subject “federal funds to the same legislative appro-
priations process as state revenue”; that require “legislative screening of grant
applications prior to their submission to federal agencies”; that impose “legisla-
tive control over the identity and structure of state agencies administering fed-
eral grant funds.””” The legislature contended that the appropriations power
justified these measures. Governors responded that these measures violated the
separation of powers. Court decisions were split. For example, two leading de-
cisions disagreed on the effect of similarly worded appropriations clauses in
their state constitutions.”® And separation of powers based challenges turned on
whether the function performed is characterized as “administrative” or “legisla-
tive” in nature.” The latter characterization led some courts to sustain signifi-
cant delegations of power over the administration of federal grant funds to
legislative committees or to boards on which legislators served with elected
executive officials.

The range of solutions to this constitutional problem includes: (1) an
amendment to the appropriations clause expressly affirming the legislature’s
authority to approve expenditures of available federal funds and to appropriate
matching funds; (2) an amendment permitting the legislature to increase the
governor’s authority over federal funds by statute; or (3) an amendment autho-
rizing the legislature to appoint a joint committee to control federal funds
when the legislature is not in session.’ If twenty-first-century constitution
makers fail to address and resolve this question, the ultimate policy decision
will be left to the judicial branch.

Interbranch controversies have also arisen over the judiciary’s power to
compel the legislature to appropriate funds in the context of litigation over
school funding, court funding, and public funding of elections. Some state
courts have sidestepped the issue by determining that such cases present a non-
justiciable political question. Proponents of strong legislative and executive
powers over budgetary and spending priorities are well advised to raise this
issue when deliberating over the inclusion of affirmative rights, such as an
education clause, in the state constitution.

The appropriations power is also constrained by debt limitation and bal-
anced budget provisions that entrench fiscal values antedating the creation of the
welfare state. Elimination of such provisions is unlikely. Indeed, recent amend-
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ments in four states have added spending limits. Appropriations caps are
imposed with reference to a variety of benchmarks including: an absolute dollar
amount ($2.5 billion in Alaska); 7 percent of state personal income (in Arizona);
and previous fiscal-year expenditures (California). Growth in appropriations is
limited by linkage to such factors as population growth (Alaska, California); in-
flation (Alaska, California); and economic growth (Texas). Otherwise the
spending ceiling can only be exceeded by a two-thirds super majority of the leg-
islature (Arizona, California) or majority vote (Texas). Spending limits entrench
antitax, limited-government policies as well as a distrust of majority-rule poli-
tics. Opponents stress the loss of policy flexibility and responsiveness. Since
these provisions are so new, there is insufficient evidence to show whether the
hopes of proponents or the fears of opponents will be realized.

Investigative and Informational Powers

The legislature’s power to investigate, including the power to compel the at-
tendance of witnesses and the production of documents, has deep historical
roots in British Parliamentary practice. A robust investigative power, coexten-
sive with the scope of the legislative power, flows from the plenary power prin-
ciple. The Florida constitution contains a detailed provision that may serve as a
model for other states:

Investigations; witnesses. Each house, when in session, may compel
attendance of witnesses and production of documents and other evi-
dence upon any matter under investigation before it or any of its com-
mittees, and may punish by fine not exceeding one thousand dollars or
imprisonment not exceeding ninety days, or both, any person not a
member who has been guilty of disorderly or contemptuous conduct
in its presence or has refused to obey its lawful summons or to answer
lawful questions. Such powers, except the power to punish, may be
conferred by law upon committees when the legislature is not in ses-
sion. Punishment of contempt of an interim legislative committee

shall be by judicial proceedings as prescribed by law.

In twenty states, auditing of executive branch expenditures is assigned to an
official directly accountable to and elected by the legislature.*? This strengthens
the legislature’s hand by insuring that “officials of the Executive branch have
made their expenditures in line with priorities established by the legislature.”

"Two recurrent issues with respect to the legislature’s investigative power con-
front twenty-first-century framers: (1) judicial recognition of an executive privi-
lege implied out of the separation of powers provision in the state constitution;



