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“Laws, in their most general signification, are the necessary rela-
tions arising from the nature of things. In this sense all beings have
their laws ... We must therefore acknowledge relations of justice
antecedent to the positive law by which they are established: as for
instance if human societies existed it would be right to conform to
their laws.”!

1. INTRODUCTION

Several different perspectives have been put forward in order to reach a better un-
derstanding of European constitution making and, at the same time, of constitution
making processes that have occurred in the Central and Eastern European coun-
tries (CEEC). In this chapter, I will address the impact enlargement has had on
the European constitution-making process by analyzing three main issues.> The
first relates to questioning the empirical adequacy of models provided by the social
sciences to study the interaction between constitutionalisation and the enlargement
of the EU. The second is concerned with the capacity of these very models to grasp
the essence of the normative validity of constitutional rules. I will argue that the
models proposed are inadequate in explaining and shaping (through policy making
and the institutional building in the CEECs) the constitutional rules of new Mem-
ber States. I will propose a mode of analysis which, in my view, transcends the
limitations of the above mentioned models, as it is better equipped to detect the
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complex interplay between the multiple sources of norms within the constitutional
game in CEECs, on the one hand and, the impact of enlargement on the meaning
that constitutionalism would have in the future Europe, on the other. I will take an
evolutionary approach to the constitution making processes and will highlight how,
in this evolutive process affecting the scope and the meaning of the constitutional
rules, cognitive and cultural factors matter. This analysis should be considered as
a preliminary assessment of the approach which is mainly used here to make the
point about its advantages and adequacy. A further and more detailed empirical
research on the issues touched in this chapter will be required in the future.

2. BUILDING AN ENLARGING EUROPEAN CONSTITUTION: WHERE DOES THE
RATIONALE COME FROM?

Following a classic distinction introduced by Friedrich von Hayek, two main tra-
ditions can be distinguished. The first “constructivist” tradition is based upon a
strongly rationalist view of social orders. The second “evolutionary” tradition as-
sumes that social orders are created through spontaneous processes where human
rationality does not constitute the absolute and sufficient reason of their existence.?
With specific reference to the CEECs’ application to enter the constitution making
processes, I would state—following Hayek—that the first view holds that con-
stitutions are designed and implemented according to some rational procedures.
Whereas the second claim affirms that constitutions are spontaneous orders which
can be explored and discovered.*

The constructivist perspective relies upon three main premises. The first relates
to the (rational) capacity of agents to shape their social rules according to a given
set of preferences and interests. The second affirms that rules bind rational ac-
tions because they have an impact on the pay-offs of the alternatives.’ The third
premise assumes that it might be possible to design a social, decisional procedure
that transmits (once rational agents decide to adopt institutions to solve their so-
cial dilemmas) the initial normative meaning, attributed by the individual to the
preferred alternative, to the final outcome of the collective choice.® Put simply,
social orders are held to be rational and, therefore, valid from a normative point of
view because they have been chosen according to a social decision making process
which is neutral with regard to the decision makers’ interests, with regard to the
alternatives and those problems faced by the collectivity. In the case of the consti-
tutional choices, the constructivist view says that constitutions, because they are
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born from rational and formally valid collective decision making, are legitimate.’
This view is represented by the contractualistic perspective® which states that the
procedure to create a legitimate constitution is a contract among free and rational
citizens:’ “the rules of political order can legitimately be derived only from the
agreement among individuals as members of the policy.”!? In this perspective, the
legal orders—and a fortiori constitutional ones—are held to be structures, fixed in
time. Therefore, the contract is held to able to organize ex nihilo a social system,
a social community.

The empirical adequacy of this framework to explain the process of European
constitution making turns out to be too narrow and inadequate. As a matter of
fact, the constitutional norms of the EU have not been intentionally agreed any-
where, nevertheless, their existence and validity has been extensively argued. It is
much more likely to interpret the process of the constitutionalisation of the EU
in a completely unintentional perspective where the choices made by institutional
agents—the European institutions and the states—have to interact with a wider,
broader and diffuse process of evolution of the European legal order.!! This pro-
cess has partially occurred outside the scope of the interests and the intentions
rationally and strategically pursued by actors through explicit agreements. As it
has finally been highlighted, the constitution of the EU is much more of an over-
lapping structure where the rationale cannot be ascribed to an initial constitutional
choice. It is true that the European constitution determines the main axes of the
political structure of the EU, while the policies and the social processes originated
by them are dynamic and changing in time. But it is also true that many feedbacks
turn out to affect the validity and the meaning of the constitutional rules. If this
is the state of the art then some critical assessments can be put forward about the
framework adopted to shape the guidelines of the pre-accession strategy. In effect
these guidelines follow the constructivist vision where the constitutional norms
of the EU could be transferred as a packaged out system of data.'> They have
been held to transmit normative content that, once integrated in the legal orders of
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the new Member States, could transform them into European States. The implicit
hypothesis within this policy is a rationalist one which assumes that social orders
can be created through a well-designed institutional change. The criteria adopted
to assess the impact of the transfer of norms to the candidate countries have been
targeted according to a frozen idea of the European constitution as well.'3

However, this framework would have been rejected from an evolutionary per-
spective. Actually, the divide between the constructivist and the evolutionary per-
spective is threefold. The first concerns the limited rationality ascribed to agents.
Constitution makers do not forecast the outcomes of their choices, neither are they
allowed to govern the process of implementation of the set of the institutional tools
which they have opted for. Furthermore, the evolutionary perspective holds the
causal mechanisms at the origin of the emergence and stabilisation of a constitu-
tion to be close to those mechanisms that are at the origin of the natural and cultural
evolution. Therefore, this view tries to figure out patterns for the introduction of
novelties, for the selections of variations and for the transmission of these novel-
ties that make sense in the social orders. The outcomes of these mechanisms are
over and above human intentions, in the sense that the content of a constitution
can’t be reduced to the intention of a human player. In fact, since human minds are
naturally and intrinsically bounded and subject to failure,'# the rules composing
a stable constitution go far beyond the rules that could be created with what can
be called “one shot choices”—as it would be an intentional agreement.'> Thirdly
and consequently, the rationality of a constitution can be assessed only through a
dynamic perspective, looking at its capacity to cope with the changes and the new
issues that come out from collective actions. '°

The advantage of this second view follows from its greater empirical adequacy,
with regard to the real capacity of people to shape reality through institutional
design. Moreover, it is a perspective that is closer than the constructivist one to
the on going process linked to the use of rules. Evolutionary scholars have pointed
out that norms change because of an internal process of change. This change is
the outcome of interpretative actions and impinges upon the scope and the social
impact of the norms themselves. Therefore, behind the intentional selection of
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norms—that is represented for example by the statutory acts of the legislative or
of the government—a widespread and incremental process of change affects the
meaning of the constitutional rules and renders them to be effective.!” Furthermore,
the interpretation of the norms is strongly related to the values that social actors
attributed to them. Since constitutions are very general rules governing the abstract
relationship between citizens on the one hand, and between citizens and the State
on the other hand, their normative value is not only related to the specific, punctual
outcomes reached through their implementation, but also the general meaning that
is attributed to them. This meaning is determined by cognitive and cultural factors
shared by a collectivity.'®

This twofold composition of the mechanism of change that impinges upon con-
stitutional rules is very pertinent if we look at the constitution-making process of
an enlarged Europe. In fact, the normative validity of the legal order of a future
Europe will go beyond the normative contents of the Treaties and beyond the nor-
mative content that has been intentionally transmitted and intentionally adopted
by the candidate countries. The outcome of enlargement and the European pro-
cess of constitution making can be grasped only if we account for the widespread
interactions among several normative sources of constitutional principles and con-
stitutional rules that have participated in this process. Therefore, it seems that to
grasp the dynamics of constitution making, a set of evolutive mechanisms should
be created in order to come to terms with the puzzle of the constitutionalisation of
an enlarged Europe. Such mechanisms should enable us to understand not only the
changes in the legal systems, but also—I would argue this to be the most important
aspect in this context—the micro-changes in the scope of the norms following from
their interpretation.

3. ENLARGING THE RULE OF THE LAW OR CHALLENGING THE NORMATIVITY
OF LAW: A COMPLEX EVOLUTIONARY APPROACH

If we take the points stressed in the last paragraph, the events that have characterized
the recent history of the new Member States seem to have a wide and unpredictable
impact on the overall political and legal order of the future Europe Union. In order
to have an insight into the weight of, and the meaning of, enlargement on the
constitutionalisation of the EU, the effects born from the interaction of the various
sources of norms that have played a role in shaping post-communist constitutions'®
have to be accounted for. For instance, it should be considered that in the first period
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of the democratic transition some international economic institutional players—
namely the World Bank and the IMF—have contributed to enhancing the liberal
imprinting of the economic constitutions of the CEECs.2? Moreover, the Council
of Europe has pushed towards a very pervasive and punctual monitoring of the
integration of the provisions held to be able to enforce the protection of human
rights in CEECs. With regard to the domestic sources, the democratic transition
has represented, on its own, a process of creation, selection and retention of norms
adopted and used by the CEECs to shape their constitutional structures. Therefore,
once the pre-accession strategies for the candidate countries have been adopted,
their processes of constitution making have already begun. This means that the
transfer of the “European” constitutional principles and norms, which have been
governed through the pre-accession strategy by the European Commission, have
crossed the outcomes, more or less consolidated, of the democratic transition.”!
As a result, domestic solutions to constitutional problems, historical traditions
making sense of the identity of candidate countries and legal cultures®? shared by
domestic legal experts have been deeply exploited to shape the new states. Once
accession to the European Union has been negotiated, the normative contents of
the constitutional rules, the structure of the State and relationship between the
legislature, the executive and the judiciary has been affected again. The repertoire
of values and principles that are expected to be respected, enforced and protected
in the CEECs have been integrated in the repertoire of the national constitutions.??
The equilibrium among the different branches of the State has also been touched.
Legal cultures have been influenced through an intensive contact with problems
strictly related to the Furopean dimension of the legal issues.

How should the feedback that the outcome of this complex process will have
on constitutionalism of the EU be understood? The scientific literature developed
to study democratisation turns out to be deficient when it faces the puzzle of the
constitution making of the CEECs. The analysis of post-communist democratisa-
tion has been biased since the consolidation of democracy has represented a sort
of rupture with the past and, therefore, the democratisation of Central and Eastern
Europe will create a reality that is more or less similar to democratic regimes ex-
isting in Western Europe.?* Since history is constituted by change and tradition,
by novelties and memories, it is also reasonable to assume that people have learnt
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something useful, and helpful in the reconstruction of their political life,>> even
from their experiences under the communist regimes—in the negative or in the
positive sense of the word. In other words, it seems that the term “transition” has
been used too easily to refer to a rupture or a radical change, without questioning if
some outcomes of the historical past of communist regimes have been maintained
as reference points in the post-transition stage.?® This idea not only forms the basis
of democratisation studies but has somehow been accepted within European polit-
ical discourse relating to enlargement.?’ In fact, when the pre-accession strategy
was conceived, Western States agreed on core principles held to be the crux of a
good and efficient democratic regime.?® Somehow, it seems that the theory used
to explain how transition has occurred has (supposedly) negatively influenced the
discourse on the constitutionalization of the EU.?° From an empirical perspective,
the enlargement of the EU—in particular with regard to the pre-accession strategy
and the transfer of a huge set of norms and procedures to the CEECs over the
past decade®*—has been governed by a rationale that is totally disjointed from the
rationale of European constitution-making. This is not only limited to the policy
strategy adopted,®! but has also been extended to the theoretical frameworks used
to grasp the logic of enlargement and the constitutionalization of the EU. To put it
into dramatic terms “can we identify theoretical and substantial linkages between
the dynamics of enlargement, pan-European politics, regional developments, and
domestic politics within EU Member States?”.>? In more constructive terms, it
can be questioned whether it is possible to integrate, in an enlarged “constitutional
discourse”,*® the meaning that constitutionalism has in the European Union as well
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as in the CEECs, through the very complex historical processes that have charac-
terized their recent histories. I would argue that this is only possible if the existence
and the relevance—both at the descriptive and at the normative level—of the cog-
nitive and cultural boundaries that pre-structured the set of normative solutions to
the constitutional problems are taken seriously. Therefore, we come back to the first
premise of the evolutionary approach, namely the hypothesis concerning the role
played by norms in coordinate collective actions. In the specific case represented by
constitutional norms, the analysis should aim to understand how different norma-
tive sources can interact in shaping constitutional solutions to collective problems,
which are essentially constitutional. This interaction is held to be created through
the use of normative sources in shaping the argumentations that actors would put
forward when speaking about constitutional issues.

I have already stressed that from an evolutionary perspective, the concept of legal
order is meant to refer to a process rather than to a system. In this sense, the very
nature of the order and its interaction with other social or political orders that exist
in social reality is conceived as an on going process instead of a match of structural
properties. The dynamic dimension of social order depends on the essential and
crucial character that social orders have within themselves. Since they come up
from the existence of norms governing the relationship among social actions, the
character of social order is strongly liked to the essence and the nature of these
norms. Norms, as it has been argued, have an open semantic, in the sense that
they are applied only once their semantic has been narrowly defined in a somehow
conditional definition that makes the norm pertinent for a specific case.** To put
simply, the practical consequences of norms,*> when they are used by people to
shape argumentations and to justify their choices and their actions are not simply
deducted from the norms themselves. A fundamental intermediate step occurs in
the middle between the existence of a norm and its use. This step is represented by
their interpretation. Because of the structural character of the norms, social orders
are opened to novelties and changes coming from the inside.3® An external change
to the norm is not needed in order to introduce novelties in these orders. A new
interpretation of an old norm is enough to reach the same result. In this sense, an
evolutionary approach to legal orders should integrate some analytical tools that
enable researchers and experts to detect novelties and changes occurring inside the
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system. These changes are caused by the interpretation that people, moving within
the system, attribute to the norms.?” In fact, from an evolutionary point of view,
the change in scope and meaning of the rules does not happen by fiat, in just one
shot.3® As Hayek puts it, the changes of rules and institutions cross the social and
political contexts where they are used and interpreted.

Once applied to the empirical field of constitution-making of the CEECs, the
evolutionary approach implies that researchers and scholars should pay attention
to the use and the interpretation adopted to make sense of the constitutional dis-
courses of these countries. Two main dimensions should be considered in order to
grasp the logic at the basis of the use of the norms. The first one is represented
by the constraints that exist inside the constitutional discourse. I call these con-
straints “cognitive boundaries” because they are related to the categories used in
the constitutional debate and in the constitutional texts.>> The second one is rep-
resented by the constraints that are outside the constitutional discourses, stricto
sensu. I refer to the collective beliefs and the historical traditions shared in these
countries and call them “cultural boundaries.” They are linked also to the previ-
ous experimented solutions and the previous consolidated equilibria discovered
to cope with collective action problems.*’ Institutional legacies, political praxis
and social capital*! are the main empirical fields to which the research should be
addressed.

So, when new norms—for instance European norms—have been introduced in
these legal orders they have interfered with the cognitive and cultural boundaries.
This interference has determined different outcomes according to the different
contexts in which it has taken place.

4. CULTURAL AND COGNITIVE BOUNDARIES IN EAST-EUROPEAN
CONSTITUTION MAKING

When collective bodies or communities take decisions with regard to their own
organization and their own finalities, they adopt rules and accept them on the
basis of certain grounds that are said to constitute “good reasons”. These reasons
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depend on the framework the community has adopted to make sense of its social
dilemmas. In a sense, it is because of these reasons that the rules adopted have
some normative value.*? This is a kind of “cement™*? that exists at the backdrop of
the diversity and fragmentation within societies and makes possible some implicit
consensus about a core of collective values. These values are also at the basis
of the collective meaning attributed to constitutional principles and norms. There
might be a differentiation in the practical consequences that actors, placed within
different strategic or cognitive contexts, can draw from these principles.** But this
contextual disagreement does not dismantle the fundamental consensus about the
core values that should be protected in the constitutional game. Disagreement can
enter the game when the values have to be mutually balanced and then applied to
practical decisions.

In this work, we would look at the constitutional discourses and the constitutional
cultures of the CEECs with regard to three points. The first one is concerned with
the meaning that is attributed to the concept of being a “right-holder” in a legal and
political order. Who are acknowledged as right-holders? Which properties make
an individual a right-holder in a specific legal order? In which legal orders would
CEEC:s citizens like to be recognized as right-holders?

The second point relates to the argument put forward to justify the legitimacy
of the actions accomplished by public authorities. Are they related to the common
aims of the communities living in a state? Or are they based on a more instrumental
and functional conception of the state? These arguments have been used in shaping
constitutional discourses in order to define a legitimate space where public author-
ities can use their power. There is a relationship between the reasons to believe
in the legitimacy of the public action of the state and the reasons that people are
disposed to endorse the limitations of individual rights due to that public action.
This is actually what happens when individual rights—protected before the rule
of the law—have to be balanced with the need to achieve collective aims and to
provide public goods.

The third point relates to the relationship between national identity and trans-
national identity of right-holders. This is crucial to the mutual relationship that
will emerge between the national level and the European level of the identity of
European citizens. The collective answers formulated in the CEECs are very much
influenced by the institutions or the traditions that people recognize as the normative
sources from which values and principles of action are created.
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It is noteworthy that these three points have not been extensively developed in
this chapter since a detailed and multi-disciplinary empirical research is needed
to achieve such a complex analysis. Still, I would argue that it is worth beginning
the analysis by highlighting some aspects that could immediately impact upon the
overall meaning that constitutionalism will have in the enlarged EU.

With regard to the first point, one of the most striking features of the constitution
making process of the CEECs is represented by the interaction between the con-
struction of a legitimate national sovereignty and the bargaining and the sharing of
such a sovereignty at the transnational level. Actually, the CEECs have been inte-
grated in a transnational order where the European Union is only one of the main
sources of norm.** Both international law and community law—in particular at the
level of the protection of human rights—have created a common legal grounding
where national states share common rules. But this has also created a differentia-
tion in the legal orders where individual rights can be expected to be enforced.*®
As aresult, this could weaken or, at the very least, bind the legitimacy and strength
of states in creating effective and reliable laws for sensitive policy fields. In other
words, it is likely that the existence of alternative levels of seeking protection will
become an opportunity to address the demands of justice differently, according to
the respective right at stake.

Since the post-communist states have a weakened credibility in the protection
of human rights—in particular with regard to minority rights—it might be that
the protection of human rights will be framed within the transnational legal order
rather than the national one. With specific regard paid to minority integration into
the political and social order of the post-communist states, Popovic*’ talks about
ethnic nationalism, on the basis of a comparative analysis of the perception that
Central and Eastern Europeans have. He underlines that ethnic nationalism is not
only present in constitutional texts, but also within administrative practices as well
as day-to-day life.*® If these elements are taken into account, it could be argued
that social cognition*’ and collective representations of the relationship existing
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