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and wounding with intent. He pleaded duress: that
his father had ordered him to kill his mother. The
Court of Appeal held that duress was not a defence to
attempted murder and his appeal was dismissed.
There was no verdict on the count relating to wound-
ing with intent.

The decision of the Court of Appeal was affirmed by
the House of Lords (see R v Gotts [1992] 1 All ER 832).

@ R v Hudson [1971] 2 All ER 244

Two girls aged 17 and 19 were the main witnesses for
the prosecution on a charge in Manchester of wound-
ing. At the trial they both failed to identify the defend-
ant Wright. He was acquitted as a result of this. The
girls were tried for perjury and put in the defence of
duress. They had been approached by a group of men
who threatened to ‘cut them up’ if they ‘told on’
Wright in court. They were nevertheless convicted
and appealed. The appeal turned on the trial judge’s
direction to the jury that duress can only arise where
there is a threat of death or serious personal injury at
the moment when the crime is committed. The threat
here was to do something in the future. The Court of
Appeal said that their convictions must be quashed.
Lord Parker, CJ said that the threats in this case were
none the less compelling because they could not be
executed in the court room if they could be carried
out on the streets of Salford the same night.

w R v Sharp (David) [1987] 3 WLR 1

David Sharp was involved in the armed robbery of
a post office. He participated in the robbery. He was
charged with aiding and abetting murder but he was
in fact convicted of manslaughter. He claimed that he
had not wished to go on with the robbery but had been
forced to because a member of the gang to which he
belonged which had masterminded the robbery had
held a gun to his head to make him proceed. He
appealed because the trial judge rejected the defence
of duress. The Court of Appeal dismissed the appeal.
The defence of duress was not available where, as
here, a person had voluntarily and with knowledge of
its nature joined a gang which he knew might put
pressure on him to commit an offence.

@ R v Shepherd (1988) 86 Cr App R 47

Shepherd and other persons entered retail premises
and stole goods. He was charged with burglary. He
said that he had participated willingly at first but later
lost his nerve but stayed on because a member of the
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gang threatened him and his family with violence if
he did not continue. The trial judge ruled that the
defence of duress was not available because he had
voluntarily participated in a criminal act. He appealed
and the Court of Appeal held that his conviction must
be quashed. The defence of duress was available if at
the time he joined the gang he did not contemplate
that violence would be used against him if he did not
continue to participate.

Duress of circumstances

@ R v Martin [1989] 1 All ER 652

Mr Martin was found guilty of driving whilst dis-
qualified. He appealed on the basis that his wife had
suicidal tendencies, and that on the day in question
his stepson had overslept and was bound to be late
for work and, it was said, at risk of losing his job
unless Mr Martin drove him to work. Mr Martin was
disqualified from driving but his wife started scream-
ing and beating her head against the wall and threat-
ening suicide unless he drove the stepson to work
which he then did. He was stopped and later pro-
secuted for driving whilst disqualified. His defence
was necessity and the Court of Appeal accepted it in
this case though referring to the situation as ‘duress
of circumstances’.

Comment It was held by the Court of Appeal in R v
Pommell, The Times, 22 May 1995 that the duress of
circumstances defence, though developed in relation to
road traffic offences, also applied to other crimes, but not
murder, attempted murder and some forms of treason.
A person was permitted to break the law to prevent a
greater evil from happening to himself or others. P had
appealed against conviction for possessing a firearm. The
police, having a search warrant, had found him in bed
holding a loaded gun which he said he had taken from
a visitor to his house the previous night to prevent the
visitor from carrying out his threat to kill persons whom
he said had killed his friend. He claimed that he intended
to take the gun to the police station in the morning.
His conviction was set aside and a new trial ordered.

Necessity

@ R v Dudley and Stephens (1884) 14 QBD 273

A yacht was shipwrecked, and three men and a boy
escaped in an open boat. They were adrift for eight
days without food when the men killed the boy, who
was by then very weak, in order to eat his body and
keep themselves alive. They were rescued four days
later by a passing ship. They were tried for, and con-
victed of, murder. It was held that there is no principle
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of law which entitles a man to take the life of an

innocent person to save his own. In any case, the

death of the men would not have been inevitable, but

only probable. Where the offence committed is not a

capital offence, the defence of necessity might result

in a mitigation of sentence.

Comment (i) It was held in DPP v Harris, The Times, 16
March 1994, that a police driver could not successfully
plead the defence of necessity on a charge of driving
without due care and attention when he failed to stop
a car, being used for police purposes, at a red light.
This would seem to stress the need for an element of
threat or danger where the defence is put up (see also
A (children), The Times, 10 October 2000: necessary to
separate conjoined twins: court consents to inevitable
death of one).

(ii) The reluctance of our courts to entertain the defence
of necessity is also illustrated by R v Altham, The Times,
1 February 2006.

The defendant suffered pain from a road accident
some 15 years before this prosecution was brought. He
used cannabis to relieve the pain. He was later prose-
cuted for the offence of possession of a controlled drug,
i.e. cannabis, contrary to s 5(2) of the Misuse of Drugs Act
1971. He was convicted of this offence in Preston Crown
Court and appealed to the Court of Appeal. His appeal
was dismissed.

His contention that notwithstanding that the cause of
his condition was a road accident some 15 years before,
the state had an Art 3 human rights obligation to allow
him to take any steps necessary to alleviate his condition
even though those steps involved breaches of the law
was not accepted by the court. The state had done noth-
ing to subject the defendant to either inhuman or
degrading treatment and therefore Art 3 was not
engaged. Article 3 did not require the state to take any
steps to alleviate his condition.

The defence of necessity did not apply because, if it
were applied, it would enable individuals to treat them-
selves by unlawful acts without medical intervention or
supervision.

Accordingly, the trial judge was right to hold that the
defence of necessity should not be left to the jury.

Note: since the prosecution the defendant has been
prescribed another drug which alleviated his pain to such
an extent that he no longer uses cannabis.

Mistake

@ R v Kimber [1983] 3 All ER 316

Kimber sexually assaulted a woman who was a patient
in a mental hospital. He was charged with indecent
assault. His defence was that he honestly believed
that the woman consented. The woman had been
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diagnosed as schizophrenic. During the indecent
act, which involved the touching of her private parts,
she was mumbling all the time giving perhaps to a
reasonable person evidence that she was a sick woman.
Since the attack took place on the cricket ground near
the hospital gardens, it might have led a reasonable
person to believe that the sickness was mental and
throw doubt upon her consent. The Court of Appeal
decided that it was enough if the mistake which
Kimber made was to honestly believe that she con-
sented. However, his conviction must stand because no
reasonable jury properly instructed that an honest
belief was sufficient as a defence could have believed
that Kimber could or did honestly believe she con-
sented in the circumstances of the case.

@ R v Bailey (1800) 168 ER 651

Bailey, who was the captain of a ship, fired at another
ship on the high seas without any justification and
wounded one of the sailors on that other ship. He was
charged under an Act of Parliament which made such
a shooting on the high seas triable and punishable in
this country. The following extract from the judg-
ment of the court is relevant:

It was then insisted that the prisoner could not be
found guilty of the offence with which he was
charged, because the Act of 39 Geo. 3, c. 37 upon
which . . . the prisoner was indicted at this
Admiralty Sessions, . . . only received the Royal
Assent on 10 May, 1799, and the fact charged in
the indictment happened on 27 June in the same
year when the prisoner could not know that any
such Act existed (his ship the Langley being at the
time upon the coast of Africa). Lord Eldon told the
jury that he was of opinion that he was, in strict
law, guilty within the statutes ... though if the
facts laid were proved, though he could not then
know that the Act of 39 Geo. 3, c. 37 had passed,
and that his ignorance of that fact, could in no
other wise affect the case, than that it might be the
means of recommending him to a merciful consid-
eration elsewhere should he be found guilty. . . .

Comment At the next Admiralty Sessions Bailey was
pardoned.

Self-defence

R v Mclnnes [1971] 3 All ER 295

Mclnnes belonged to a group of youths called
‘greasers’. There was a fight between a group of
‘greasers’ and another group of youths called ‘skin-
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heads’. It took place at Platt Fields, Manchester. A
skinhead jumped on the defendant’s back and his
response was to stab the skinhead, which caused his
death. The defendant was convicted of murder. He
appealed to the Court of Appeal on two main points:

(a) that the trial judge had said that in self-defence
cases it was necessary for the defendant to have
retreated as far as he could before using the force
in self-defence; and

that even if the force used was unreasonable, as it
clearly was in this case, a jury could be directed to
return a verdict of manslaughter.

(b)

On these points it was decided that it was not essential
that the defendant should have retreated. Whether he
did or not was merely one factor in deciding whether
the defence of self-defence succeeded or not. Further-
more, if the defence failed, as it did here, because of
lack of reciprocity then it failed altogether. It was not
possible for the jury to return a verdict of manslaughter.
The defendant’s conviction for murder must stand.

Comment (i) The fact that no retreat is merely a factor to
be looked at in terms of a plea of self-defence was
affirmed again in R v Bird (Debbie) [1985] 2 All ER 513,
where following a house party the defendant hit the
victim in the face with a glass after he slapped her while
he was pinning her to the wall. She had not shown an
unwillingness to fight but the Court of Appeal said this
was not absolutely necessary. Incidentally, the force used
here was totally lacking in reciprocity, but the defendant
managed to satisfy the court that she did not know she had
the glass in her hand and only intended to use her fist.

(ii) The issue of self-defence was raised before the House
of Lords in R v Clegg [1995] 1 All ER 334. In that case the
appellant was a British soldier stationed in Northern
Ireland. He was at the relevant time on patrol at a check-
point when a car drove through it without stopping and
in spite of calls for it to stop by soldiers at the check-
point. The car was stolen. The appellant, believing that
the lives of his fellow soldiers were at risk from attack by
what appeared to be terrorists in the car, opened fire on
it killing the driver and a woman passenger. The evid-
ence showed that the woman had been shot in the back
at a time when the car was 50 feet down the road from
the checkpoint and when the soldiers could no longer
have been in any danger. The appellant was convicted
of murder and his defence of self-defence failed. The
House of Lords said that a soldier or police officer who,
in the course of his duty, killed a person by firing a shot
which constituted the use of excessive and unreasonable
force in self-defence was guilty of murder and not
manslaughter.

The decision states, in effect, that if the force used is
unreasonable the defence fails and more importantly
that the test of whether the force used was reasonable
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or not is objective. So if the prosecution shows that
excessive force was used, the defence fails. The use of
excessive force is not to be decided in terms of the defend-
ant’s perception of events, which would be a subjective
test.

The Law Commission has proposed a test in which the
key question would be, was the violence used ‘reason-
able’ in the circumstances as the defendant believed
them to be? This test is, of course, more objective. Using
this test in the Clegg case the court would have to decide
whether Clegg believed the soldiers still to be at risk. The
House of Lords merely decided they were not and that
was it. The defence failed. The House of Lords thought
that any changes in the law, particularly in connection
with the acts of soldiers and policemen, was a matter for
Parliament and not the courts. The House of Lords also
confirmed that it was no defence for Clegg to say that he
was under orders. There is no defence of superior orders
in English law.

There was a campaign by the tabloid newspapers in
England which resulted in Clegg’s release after serving
only four years’ imprisonment.

(iii) There is a need to look afresh at the law of self-
defence. Crime against private property has increased and
the police, perhaps because of inadequate funding, are
increasingly perceived as ineffective against such crime,
leading perhaps to individuals or groups being prepared
to use force to defend their homes against crime.

Attorney-General’s Reference (No 2 of 1983)
[1984] 1 All ER 988

The defendant in this case had a shop in an area
which had suffered riots and his store had been
looted. He was in constant fear of further rioting.
He boarded his shop up, bought fire extinguishers
and made 10 petrol bombs which he kept upstairs
to be used to repel rioters. This was an offence under
the Explosive Substances Act 1883. He pleaded self-
defence, the problem about that defence being that
when he prepared the petrol bombs no attack was
taking place. The Court of Appeal held on this point
that the defence of self-defence was available to go to
a jury at least. A person can make preparations for
self-defence where there is an apprehension of immin-
ent attack. The issue of reciprocity was not raised, since
this was not a trial as such, although the defendant did
say he did not intend to throw the bombs at people
but to throw them on the pavement in front of his
shop to keep the rioters away from it.

@ R v Rose (1884) 15 Cox CC 540

John Rose, who was a very powerful man, was killed
by his son, a weakly young man aged 22 years. John
Rose had frequently threatened to kill his wife, the
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young man'’s mother. On this occasion he violently
assaulted her, threatened to cut her throat and said
he was going to a bedroom to get a knife which the
family knew he kept there. He came back with the
knife and grabbed his wife and held her in a position
which could have been preparatory to cutting her
throat. The son got a gun and shot him dead. He was
indicted for manslaughter. He was found not guilty.
The judge said that homicide was excusable if the
fatal blow (or shot in this case) was necessary for the
preservation of the life of another.

CASE 569

Comment (i) This case was decided on common-law prin-
ciples. Today it provides an example of the possible use
of s 3 of the Criminal Law Act 1967.

(ii) Where the defence is raised, as here, in relation to the
taking of a person’s life, the provisions of Art 2 of the
Convention on Human Rights will now be applied. Article
2 is more stringent than s 3. Under Art 2 the force used
must be absolutely necessary, and lethal force is likely to
be permissible only when acting to defend another from
unlawful violence not in the general prevention of crime.
Article 2 could well have been satisfied in the Rose case.



GLOSSARY OF COMMONLY USED
LEGAL WORDS AND PHRASES

accord and satisfaction A phrase used to indic-
ate that a contract which has not been wholly
performed is to be treated as discharged by
agreement of the parties (the accord), this agree-
ment being supported by consideration (the
satisfaction).

agent A person who is employed by another
(called the principal) to put that other into a con-
tractual relationship with a third party.

bailment The transfer by one person to another of
possession but not ownership of a tangible asset.

bill of exchange A form of credit under which a
seller S who has sold goods to a buyer B will
draw up a bill of exchange on B, the bill being
payable, say, three months hence. If, as is usual,
B accepts the bill, he will return it to S who may
wait three months before presenting it to B for
payment, or alternatively get a bank to pay
him so that the bank will present the bill for
payment at the end of three months. The price
paid for the goods or by the bank for the bill will
be adjusted to take into account interest during
the waiting period of three months.

case stated An appeal from a magistrates’ court to
the Divisional Court of Queen’s Bench on a
point of criminal law. The magistrates state the
facts and the Queen’s Bench rules on the cor-
rectness or otherwise of the law applied by the
magistrates.

caveat emptor ‘Let the buyer take care’ — this
implies that the buyer should watch out for any
defects in the goods he is buying since, in the
absence of misrepresentation by the seller, he
will bear the consequences of anything which
he fails to notice.

chattel Personal property consisting of a tangible
asset, e.g. a watch.

cheque Essentially, a bill of exchange but always
drawn on a bank and payable on demand instead
of at a fixed or determinable future time.

chose in action An intangible asset such as a
claim to money as where A owes money to B. In
such a case, the debt is a chose in action. Other
forms of property are also included such as
copyright in a book and a potential claim on an
insurance policy. In essence, a chose in action is
a piece of property which the owner has the
right to recover by court action if it is withheld.

chose in possession A tangible physical object
such as a pen or a book.

conveyance A method by which property, in the
main land, is transferred or the document by
which this is done.

covenant A promise set out in a deed.

demise The grant of a lease of land. According to
the context, it can also mean death.

devise A gift of real property by will.

estoppel A rule of evidence by which a party may
be prevented from proving what is true because
he has previously suggested that it was false and
another party has relied on that. Thus A and B
who are not partners are present together when
A asks X for a loan. X knows B but not A. So A
says ‘Lend me the money, it will be repaid: B is
my partner’. B remains silent and X lends A the
money which A cannot repay. B is obliged to
repay it since partners are jointly and severally
liable for the debts of the firm, and B’s silence
estops him from denying that he is not A’s
partner.

ex parte An application in judicial proceedings
which as an exception is heard in the absence of
an opponent. This is now called a without notice
application under the Civil Procedure Rules
1998.

execution The carrying into effect of a court
order, e.g. for debt by the bailiffs taking the
property of the defendant to sell by public auc-
tion in order to pay the claimant what the court
has decided he is entitled to.
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indictable offence A crime triable by jury either
because the law requires it, as in the case of
murder, or at the option of the defendant where
the offence is triable either summarily or on
indictment.

insurable interest The interest which an insured
party must have in the subject matter of the
policy.

intestate A person is said to die intestate when the
death occurs without leaving a will.

laches Unjustifiable delay in bringing a claim to
enforce an equitable right.

legacy A gift of personal property by will.
liquidation A process under which a corporate

body such as a registered company is dissolved by
an administrative procedure laid down by law.

negotiable instrument Personal property in the
form of a document the rights in which can be
transferred merely by delivering it to another
person or by delivery following endorsement.
The most common example is a bill of exchange.

parol contract An agreement made by word of
mouth.

per In the summary of a case the expression ‘per
Bloggs ]’ may appear. The word ‘per’ in this
context means ‘in the opinion of’.

personal representatives Executors and adminis-

trators being persons who deal with the estate of
a deceased person.
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pledge The giving-up of possession, but not owner-
ship, of goods as security for the future payment
of a debt or other obligation.

probate The official recognition by the court that
executors have authority to deal with the estate
under the will of a dead person.

quantum meruit This phrase is used to indicate
an action at law for reasonable payment for work
done.

realty Freehold or commonhold interest in land
and buildings.

remainder An equitable interest which becomes
effective in possession only when the estate of a
previous owner expires. In a gift of property ‘to
A for life remainder to B’, B’s interest is in
remainder and will become effective in posses-
sion on the death of A.

reversion If A owns the freehold of Greenacre and
grants B a lease of, say, 25 years in Greenacre,
the freehold will return to A or his estate if he
is dead when the lease expires. Until then, A’s
interest in Greenacre is in reversion.

simple contract A contract made orally or in
writing but not by deed.

specialty contract A contract made by deed.

surety A person who has given a guarantee or
indemnity of a debt.

winding-up The liquidation or dissolution of a
company.



abatement 551, 552, 860
acceptance 271, 276, 735, 739-41
implied 273
not essential 744-5
not identifiable 281
oral 277
partial 273
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adjournment in event of judicial
inquiry 97
administration charges 637
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administrative hearing 124-5
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administrative tribunals 70-1
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Arbitration Service 63-4, 73,
75, 175, 476, 485
employment rights 417, 458
advocates 21, 99, 558, 722-3
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appeals 29-30, 38, 186
administrative tribunals 70
against refusal of bail 129-30
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Crown Court 40-1
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rights of 145
service 70
appointment:
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terms of 56

apprehended imminent attack 711
arbitration 63, 174
clauses 374
Armageddon legal claims 255
arraignment 141
arrest 118, 120, 122, 536-7
unlawful 851-2
artificial light 642-3
artificial projections 547
assault 532, 693-4
assent, conditional 274-5
assessment 406
Assets Recovery Agency 164
assignment 293, 301
assured shorthold tenancies (private
sector) 629
attachment of earnings 187, 188
attendance centre order 162
Attorney-General 40, 50, 51, 53, 113,
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attornment clause 657
attribution rule 682
auctions 272, 733
audit 259
Australia 588
authorised guarantee agreement 633
automatism 704, 705, 910-11
award:
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basic 477
compensatory 477-9
protective 484

bad character evidence 135-6, 147
bail 124, 127-31
after charge 121
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conduct 107
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barristers (continued)
education and training 105
employed 105
Legal Services Consultative
Panel 105
Queen’s Counsel 106
special advocates 107-8
barter 348
battery 532-4, 693-4, 850
Beeching Commission 114
beneficial contracts 760-1
bias 82, 719-20
bills, enactment of 194
bills of exchange 292, 917
bills of sale 893
bills, types of 192
binding force 211
binding over of parent or guardian
160

binding over to keep the peace 159

binding precedent, general
exceptions to 214-16
breach 402, 403
of contract 486, 584, 872-3
contractual 74-5
of duty 556-7, 863-4
effect on contract 402-3
fundamental 360, 791-2
of statutory duty 837-8, 866
of warranty of authority 322
briefing 106-7

building and construction contracts

346

building and construction plant and

equipment 349
building schemes 645
burden of proof 116, 363, 894
business application 651
business claims 178
business connection 375
business contracts 351, 396
business interests 584-6
business structures 100-1
business tenants 628-9

cab-rank rule 107
call centres 282-3
cancellation clauses 261
canon law 16
capability, lack of 469
capacity of company 309
capacity to contract 254
career breaks 443
careless driving 692-3
case law/judicial precedent law
207-19

advantages and drawbacks 218-19
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binding precedent, general
exceptions to 214-16

citation of unreported cases 208-9

Court of Appeal 212
Crown Court 213
decided cases, reference to 209

declaratory and original precedents

217
Divisional Courts 213
Employment Appeal Tribunal
213-14
European Court 219
High Court 213
House of Lords 211
Judicial Committee of the Privy
Council 214
magistrates’ courts and county
courts 213
media-neutral citations 209-10
persuasive precedents 216-17
reports 208
reversing, overruling and
res judicata 217-18
case management 180-3
case stated 29-30, 917
casual delegation 509
causation 557-9, 895-6
cause of action 128
caveat emptor 311, 343, 581, 917
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chastisement 694
chattels 609-10, 650, 663-4, 917
check-off deductions 465
cheque 292, 917
Chief Coroner 98
chief executive 57
children 92, 870-1
on premises 579
protection of 227-8
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mortgages 664
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circuit 105-6
administrators 114
judges 6-7, 31, 36, 38-40, 46-7,
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citation as partner 253
citation of unreported cases 208-9
citizen’s right 252, 465
City of London 376
civil claims 461
civil conspiracy 873
civil debt 29
civil jurisdiction 20, 29
civil jury 185-6
Civil Justice Council 103, 225
civil law 3
civil partnerships 35
civil procedure 167-88
alternative dispute resolution
174-5, 176
appeals 186
arbitration 174
case management and allocation
of cases 180-3
conditional fee agreements
170-4
defendant’s response to claim
178-9
funding claim 168-70
initial considerations 167-8
judgment enforcement 186-8
offers to settle and Part 36
payments 176
proceedings commencement
177-8

reform: judgment enforcement 188

reply to the defence 180
requests for further information
180
structured settlement procedure
175
timetables, court enforcement of
183
trial 183-6
written offers 176-7
civil proceedings 4-5, 264, 673-4
civil remedies of third parties to
recover loss 388-9
civil servants 262
civil trial centres 180
civil wrongs 4, 371, 673
claim form 177-8
claimant, reference to 592-3
claimant, rights of 103
claims jurisdiction 420, 422
co-ownership 624-6, 886
code of practice 241
collateral contract 565-6, 744-5
collateral wrongs 511
collective agreements 433, 485
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collective transactions 891-2
commercial contracts 396
Commercial Court 434, 45, 63
commercial credits 292-3
commercial purpose defeated 400,
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Commission of Assize for Civil
Actions 7
Commission for Equality and
Human Rights 72, 91, 415, 417
Commission of oyer and terminer 7
Commission for Racial Equality 72,
237,415
Commissioner for Protection against
Unlawful Industrial Action
465
committal proceedings 25-6
Committee on Administrative
Tribunals and Inquiries 76
common benefit 881
common law 6-8, 294-5
defects 8-11
and equity in conflict 715
Common Law Corporation 248
common serjeant 61
common socage 618
commonhold 619-22
communication 277, 356-9
community justice centres:
community
judge 110-11
Community Legal Service 104, 126,
168-9
community orders 156-7
companies 92, 178, 247-9
Companies’ Court 44
company prospectuses/
advertisements 273, 323
company winding-up 34
compensation 321-2, 477-9
orders 160
compensatory rest 434
Competition Appeals Tribunal 45,
383, 389
Competition Commission 387, 388,
389
competition law 384-90, 646
abuse of dominant position:
prohibitions 386-7
civil remedies of third parties to
recover loss 388-9
complaints 389
EU law, relationship with 389
exclusions 385, 387
exemptions 386, 387
institutional structure 388
media mergers 388
monopolies and mergers 387

prohibition 385
reform 386
see also illegality, public policy
and competition law
complaints 61, 237, 389
compromise contract/agreement
417
concealment 815-16
conciliation 38, 63-4, 476
conditional bill 663
conditional fees 101-2, 103, 170-4
conditional offers 280, 743-4
conditions 333-4, 395, 780
conduct 107, 470
previous 677, 897
confidential information 378-80
confidential relationship 317
conformity to contract 353
consent 533-4, 709-10
implied 512-13
see also informed consent; reality
of consent
consideration 271, 284-94, 745-9
executed 284-5, 287
past 749
privity and claims against
insolvent businesses 294
privity of contract 287-8
privity rule exceptions 288-93
total failure 412-13
consolidation 657
conspiracy 584, 894-5
construction rules 791
constructive communication rule
357
constructive notice doctrine 357
consumer:
complaints 101
guarantees 354, 361
hiring 349
law 336, 345
transactions 351
Consumers Association 389
contact orders 228
contingency fees 171-2
contra proferentem rule 359
contract 3—-4, 269-83, 284-300,
301-10, 732-62
acceptance 274-8, 735, 739-41
accord and satisfaction 752—4
agreement 272
arbitration 63
capacity to 304
classification 270-1
common law — accord and
satisfaction 294-5
conditional offer 743-4
contractual intention 756-9
contrary to public policy 381-2
corporations 308-10
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counter-offer 735-7

death of offeree before acceptance
744

death of offeror before acceptance
744

discharge of contract by
performance 297

electronic trading 281-2

equitable estoppel 297

equity — promissory estoppel rule
295-7

essentials of valid contract 269

formalities 301-4, 759-60

formation 271, 282-3

intention to create legal relations
297-300

invitation to treat 733-4

lapse of offer after reasonable time
743

lock-out agreements 735

mental disorder and drunkenness
307-8

minors 304-7, 760-1

offer and acceptance by post 741-2

offer and acceptance not essential
744-5

offer and invitation to treat 272-4,
733, 734

offer termination 278-81

offer and unilateral agreements
732

past consideration 749

privity of contract 749-52

promissory estoppel 754-6

registered companies 762

revocation of offer 742-3

of sale 272

standing offer 737

unsound mind and drunkenness
762

vague or incomplete agreements
737-9

see also consideration; contract of
employment; contractual;
discharge of contract

contract of employment 261-4,

426-35

disciplinary procedure 427

discrimination once in
employment 445-9

equal treatment 440-2

exemptions from written
particulars requirements
428-9

fixed-term contracts 444-5

grievance procedure 427

guarantee payments 449

part-time workers 443-4

pay 435-40

shop workers 486-8
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contract of employment (continued)
suspension from work on medical
grounds 449-50
working time 429-34
see also family-friendly provisions
contracting out 439
contractual assent 836
contractual claims 261-4
contractual clauses 775-6
contractual consent 513
contractual debt 324
contractual duties 286, 676, 896
contractual exceptions clauses 508
contractual grievance 472-3
contractual intention 756-9
contractual licences 627
contractual sick pay 436
contractual statements 331
contractual terms 330-55, 779-88
conditions and warranties 333-4,
780
conformity to contract 353
consumer guarantees 354
defects 787
exchange and barter 348
exclusion clauses — supply of goods
and services 351, 352
fitness 343-4, 784-5, 786-7
goods, supply of other than by sale
345
hire of goods, contracts for 349
implied by custom 781-2
implied conditions as to fitness
339-40
implied terms 334-6, 346-8,
349-51, 786-7
inducements and terms 330-3
innominate terms 334, 781
intermediate terms 781
judicial implied terms 782
packaging 784
purchase price reduction or
rescission 354
remedies 348
repair/replacement 353-4
representations and terms
distinguished 779-80
resale price and satisfactory quality
786
risk, passing of 354
sale by description 338-9, 783
sale by sample 344-5, 787-8
satisfactory quality 341-4, 785,
786-7
services, supply of 351-2
statutory implied terms 782-3
title 336-7
transfer of property in goods,
contracts for 345-6
work and materials contracts 346

contributory fault 473-4
control test 501-2
conventions, international 15-16
conversion 854-5
conveyance 100, 917
conviction 49, 703
previous 135-6, 147
cooling off period 392
Coroners’ Charter 98
Coroner’s courts 95-8
Coronial Advisory Council 98
corporal punishment 534
corporations 308-10, 497, 681-4,
731, 828
corruption 9, 372
cost effectiveness of claim 168
costs 173-4
funded by non-parties 102
order 73
recovery of 409
counter-offer 275, 735-7
counterclaim 179
countryside, access to 578-9
County court 19, 31-9, 47, 48, 61,
213
alternative dispute resolution 38
appeal 38
judgments enforcement 37-8
jurisdiction 32-7
online court service: money claim
online 38-9
permission 38
rules 200
course of dealing 276
Court of Admiralty 15, 18, 34
Court of Appeal 19, 34, 41, 46-52,
53, 55, 58, 65, 212
administrative tribunals 70, 71
Civil Division 45, 46-9, 52, 53, 56
Criminal Division 40, 49-52, 53,
56, 128
employment tribunals 74, 75
Court of Chancery 10, 11, 17, 18
court, choice of 32-3
Court of Common Pleas 18
Court of Exchequer 18
Court of First Instance 65
court order 188
Court of Probate 18
Court of Protection 44-5
Courts Boards 23
courts of law 18-68
appeals 29-30
arbitration 63
Bankruptcy Court 44
cases suitable for allocation for
summary trial 27
cases suitable for trial on
indictment 27
Central Criminal Court 41

civil jurisdiction 29
Commercial Court 43-4
Companies’ Court 44
conciliation 63-4
Court of Protection 44-5
Crown Court 39-41
disclosure in criminal cases to
assist trial management 28
duty solicitor 28
European Court of Human Rights
67-8
European Court of Justice 64-5
European Court, role of 65-7
High Court 41-3
House of Lords 53-7
inspectorate 30
International Criminal Court 67
judges, removal and retirement of
62
judicial appointments 59-61
Judicial Committee of the Privy
Council 57-8
magistrates — sentencing powers
28
offences triable either way,
allocation and transfer of
26-7
present day courts 19
restrictive practices 45
sending for trial procedure 28
Supreme Court: assistance for
transaction of judicial
business 52
Supreme Court of Judicature
18-19
Technology and Construction
Court 45
tribunals 64
youth courts 31
see also county court; Court of
Appeal; magistrates’ courts
‘courts of pie powder’ (pieds poudrés)
14-15
covenants 630-1, 917
implied 887
release from 633-4
restrictive 644-6, 891
crime 4-5, 371, 470, 471
and civil wrongs distinguished 894
prevention 711
criminal acts 508-9
criminal appeal 128
Criminal Cases Review Commission
50, 51-2
criminal conduct of employee 832-3
criminal convictions 601
Criminal Defence Service 122, 126-7,
137
Criminal Defence Solicitors 137
criminal jurisdiction 21



criminal law 3, 673-84, 894-904
actus reus 675-6, 896-7
causation 895-6
constituent elements of criminal
offence 674-5

crime and civil wrongs
distinguished 673, 894

mens rea 677-81, 897-8, 900-2

mental element — corporations
681-4

nulla poena sine lege (no
punishment unless by law)
674, 894-5

omissions or failure to act 676-7

recklessness 898-9

terminology and outcome of
criminal and civil proceedings
673-4

transferred malice 899

vicarious liability in crime 902-4
criminal offences, classification of 23
criminal procedure 115-66, 723-4
absolute discharge 159
alibi 138-9
anti-social behaviour orders 160
appeal in criminal cases 151
arraignment 141
at police station 119-23
bail 127-31
binding over of parent or guardian
160

binding over to keep the peace
159

community orders 156-7

compensation orders 160

conditional discharge 159

Contempt of Court Act 1981 151

criminal trials and Human Rights
Act 1998 131-2

Crown Court for sentence,
committal to 150-1

custodial sentences 151-5

custodial sentences: mandatory life
sentence 155-6

deferred sentences 157-8

fines 158-9

funding defence - legal aid 126-7

indictment 138

injury compensation 164

instituting proceedings 118-19

legal aid 137

non-disclosure of sentence 165-6

offence and indictment 140

prison sentences of less than 12
months 157

property restitution in criminal
cases 163-4

prosecution commencement
124-6

prosecutor 116-18

release of offenders from custody
158
reporting 138
sentencing 151
summary trial before magistrates
132-6
suspended sentences 157
travel restriction orders 160
trial 123-4
trial on indictment in Crown
Court 137
trial, place and time of 139-40
youth community orders 161-3
youth court proceedings 136-7
youth crime and disorder —
sentencing 161
see also jury trial
criminal proceedings, terminology
and outcome of 4-5
criminal records 425-6
Criminal Records Bureau 425-6
criminal trials 131-2
cross-examination 184
cross-offers, identical 278

Crown 97
Crown Court 19, 27-30, 31, 39-41,
49, 51-2, 213
criminal procedure 126, 129, 138,
139
and magistrates’ courts 23, 24, 25,
26

power to appeal to 130
for sentence, committal to 150-1
trial on indictment in 137
Crown and persons 226-65, 496,
729-32
civil proceedings privilege 264
contractual claims 261-4
juristic persons 246-9
legal profession privilege 265
see also limited liability
partnerships; natural persons;
unincorporated associations
Crown Prosecution Service 99, 117,
124, 125, 133
curfew order 161-2
Curia Regis (King’s Council) 5, 18
custodial sentences 151-6
custody 157
of youth offenders 161
custom 14-16

damage 492-3, 825-6
actual to property 548
after successive accidents 525-7
discounting 526-7
intended 523
provisional 526
to claimant 559
to goods 882

INDEX | 923
damages 85, 405, 518-24, 602,
811-14
aggravated 520-2
assessment 171-2
compensatory 518, 519, 521
contemptuous 522
deductions 519-20
exemplary 406, 520-2
for injury to feelings not available
479
interest on 408
liquidated 405, 522
nominal 406, 522
novus actus interveniens 523 -4
ordinary 520
parasitical 556, 861-2
personal injury 407-8, 519
provisional 407-8, 498
punitive 406, 520-1
remoteness 522
special 520, 591
structured settlements 522
unliquidated 406, 522
Wagon Mound status 523
damnum sine injuria 492-3, 825-6
danger, alternative 563
dangerous activities 547
dangerous driving 692-3
de facto employee doctrine 509
death 531, 669
appeals in cases of 51
by dangerous or careless driving
692-3
general effect of 498-9
of offeree before acceptance 744
of offeror before acceptance 744
of a party, effect of 280-1
debt 324
interest on 408
recovery 34, 408-10
deceit 562
decency, requirement of 816-17
decided cases, reference to 209
decisions 86-9, 135, 223
declaratory judgment 84
declaratory precedents 217
deductions 519-20
defamation 586-7, 590, 873-80
default interest clauses 408
default judgment 179
defect of reason 703
defective contracts 761
defective work 870
defects 785, 787, 887
defences 9, 134-5, 511-18, 534-5,
835-42
Act of God 516
Act of state 517
contractual consent 513
defendant’s knowledge of risk 514
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defences (continued)
disclosure by 25
duty to rescuers 515
filing 179
illegality 518
implied consent 512-13
inevitable accident 516
inherent danger 514
justification or self-defence 518
mistake 517
necessity 516
notice 513
reply 180
rescue cases 514-15
statutory authority 517-18
statutory duties 514
volenti non fit injuria 511-12
defendant:
application 145
claimant, rights of 103
Crown Court 40
evidence 147-8
finances 168
knowledge of risk 514
response to claim 178-9
delay 85
delegated legislation 14, 724-5
delegation 504
demise 650, 917
Department for Constitutional
Affairs 97-8
Department of Trade and Industry
425, 429, 432, 485
dependants’ leave 819-20
deposit requirement 467
description 342, 347
detention 125
during Her Majesty’s Pleasure 161
of goods 545
review 121
for specified period 161
and training orders 161
without charge 120-1
detriment 445
development risk defence 567
devise 917
dilemma principle 563
diminished responsibility 688-9,
705-6, 906
diplomatic immunity 828
directives 223
Director of Public Prosecutions 50,
117
directors and associates 309-10
disability discrimination 240-3,
418-19, 446
Disability Rights Commission 72,
243, 415
discharge of contract 159, 393-404,
804-11

anticipatory breach and
supervening events 402
by agreement 393-4
by breach 402-3, 809-11
by frustration 398, 806-9
by performance 394, 804-6
commercial purpose defeated 400
construction of contract as entire
394-5
euro, impact of 403-4
express provision in contract 400
full performance prevented by
promisee 396
government interference 399
non-occurrence of an event 399
partial performance, acceptance of
395-6
payments appropriation 397-8
performance, time of 396
personal service contracts 398-9
sale of land, leases and contracts of
400
self-induced events 400
subject matter of contract,
destruction of 399
substantial performance 395
tender 396-7
disciplinary procedures 427, 472-5
discipline 61-2
disciplining legal profession 110
disclosure 259, 317, 657, 776
by prosecution and defence 25
in criminal cases to assist trial
management 28
of documents 731-2
enhanced 426
standard 426
discretionary power 720-2
discrimination 233, 238-40
after end of work relationship 449
age 422-5
direct 233, 238, 416, 420, 421, 422,
423, 446, 816, 819
disability 240-3, 418-19, 446
in education 235, 243
indirect 233, 238, 416, 420, 421,
422,423, 446, 819
once in employment 445-9
positive 420, 421
in provision of goods, facilities or
services 235, 241-2
racial 233-8, 416-17, 447, 730,
816, 819
religion and belief 417, 421-2, 447
sex 238, 416-17, 446, 447, 730,
816-17, 819
sexual orientation 420-1, 446,
447
transsexual 419-20
see also victimisation

disease of the mind 703, 909-10
see also insanity
dismissal 445, 455
actual 468
automatically unfair 466
conduct justifying 821-2
constructive 468
definition 468
discriminatory 479
fair 424
grounds for 468-73
power of 503
on transfer of business 822
unacceptable reasons for 474-5
union related 470-1
see also unfair dismissal
distraint 638
distress damage feasant 539
district judges (magistrates’ courts)
21-2, 31-2, 36, 46, 47, 61
District Registry 661
divisional courts 43, 213
Divorce Court 18
domestic agreements 756-7
domestic burglary 153
domestic tribunals 78-9
domicile 230-1, 232, 729
dominance 392
dominant position, abuse of 386-7
double jeopardy 50
drug trafficking offences 152-3
drugs 154, 462, 470, 705-6, 911-12
drunkenness 307-8, 705-6, 762,
911-12
due diligence 679
duress 325-6, 706-8, 776, 912-13
economic 328-9
duty of care 351-2, 553-5, 576,
839-40
see also duty of care — economic
loss
duty of care — economic loss 556-64
alternative danger or dilemma
principle 563
breach of duty 556-7
causation 557-9
contributory negligence 560-3
res ipsa loquitur (the thing speaks
for itself) 559-60
resulting damage to claimant 559
statutory duties 563
duty of skill 351-2
duty solicitor 28, 122
duty to act under statute 677
duty to fill vacancies 59
duty to a rescuer 515, 839

e-mail 278, 282
see also electronic trading;
Internet



easements 610, 639-40, 641, 642,
643, 887-91
economic duress 328-9
economic loss 565, 861-3
see also duty of care
education 238-9
discrimination in 235, 243
either-way case 139
ejusdem generis rule 203, 726
electronic trading 281-2, 304, 315,
369
emergencies 507
employees 505
breach of contract 486
contributory fault 473-4
of Crown Prosecution Service 99
definition 501-5
mixing employer’s business with
his own 507
restraints arising from agreements
between manufacturers and
traders 380
using own property on employer’s
business 508
see also recruitment and selection
employers:
defences 442
explanatory statement 487
liability 830-1
negligence 872
Employment Appeal Tribunal 73-35,
76,78, 213-14
employment disputes 175
employment period 466
employment rights 415-88, 816-23
alternative employment offer
822-3
betting offices 488
dependants’ leave 819-20
discriminatory dismissal 479
dismissal 821-2
employee’s breach of contract
486
employment contract and shop
workers 486-8
flexible working 456-7
health and safety 459-63,
820-1
insolvency of employer 459
‘like work’ 817-18
part-time employment 818-19
racial discrimination 816, 819
sex discrimination 816-17, 819
sick pay 817
time off 457-9
trade union membership and
activities 463-5
unfair dismissal 821
written statement of reasons for
dismissal 486

see also contract of employment;
recruitment and selection;
redundancy; termination of
employment contract
employment tribunals 71-5
environmental health officer 552
Equal Opportunities Commission 72,
84, 239, 240, 415
equal treatment 440-2
equitable assignments 668
equitable estoppel 297
equitable execution 187
equitable interests 622-4
equitable mortgage 651
equitable mortgagees 656
equitable remedies 410-12, 414
equity 8, 11-12, 33, 295-7, 754-5,
767-8
looks upon that as done which
ought to be done 630
property law 630
of redemption 652
escape of fire 880
escape of offensive and dangerous
substances 880
escape of things naturally on land
880-1
essential workers 252
estate 618
contract 630
legal 619-22
estoppel 271, 301-2, 618, 917
equitable 297
issue 128
see also promissory estoppel
euro, impact of 403-4
European Commission 65, 222, 383,
388, 389, 391, 392
European Community and restrictive
practices 390-9
European Convention on Human
Rights 12, 22, 32, 67-8, 71, 89,
92, 204
criminal procedure 155
employment rights 420
specific torts 537
tort law 492
European Council 13, 65, 221-2
European Court 30, 65-7, 219
European Court of Human Rights
67-8, 85,92
European Court of Justice 13, 64-5,
90, 216, 431
European Parliament 220-1
European Union 13, 92, 188, 207-25,
727-9
application of EC law in UK cases
224
competition law 389
Constitution 224
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contract of employment 442
direct effect of union law in UK
223
European Commission 222
European Council 221-2
European Parliament 220-1
law reform 224-5
membership 220
monetary union - impact of the
euro 224
primary legislation: Treaty of Rome
222-3
remedies and limitation of actions
410
secondary legislation 223
Union/Community 220
see also case law/judicial precedent
evidence 50, 146, 454
new 50
evidenced in writing 759-60
ex gratia payments 478-9
ex parte 917
ex turpi causa 518
exceptional circumstances 145
exceptions clauses 508
excessive force 710-11
exchange 348
exclusion clauses 361, 788-94, 836
ambiguous 790-1
applicable if reasonable 362-3
evasion of liability, provisions
against 365-6
reasonableness 363-5
unfair contract terms 366-9
communication of 789
construction rules 791
fundamental breach 791-2
inducement liability:
reasonableness 792-4
ineffective 789-90
misrepresentation 788-9
privity rule 790
supply of goods 351
supply of services 352
see also exclusion clauses and other
unfair terms
exclusion clauses and other unfair
terms 356-69
applicable if reasonable 362-3
communication 356-9
construction 359
fundamental breach 360
Parliament, approach of 360-1
exclusions 385, 387
exclusive service 504
executed contracts 270, 304-5
execution 186, 917
executive necessity 261
executors 498-500
executory contracts 270
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exemptions 386, 387, 428-9

existing law, no retrospective effect
or alteration of 205

expected week of confinement 452,
454, 456

expert determination by contract 175

explanatory notes 206

express agreement 487

express provision in contract 400

express statutory prohibition 383

express terms 409-10, 471

expressio unius est exclusio alterius rule
203, 726

extended sentence 152

‘extortionate credit bargains’ 37

extra-judicial remedies 539

facilities 239
fact or past event, specific existing
and verifiable 317-18
failure to act 676-7
fair balance 85
fair comment 594-5, 876-7
fair trial, right to in civil proceedings
92
fairness test 367
fallback scheme 453-4
false imprisonment 535, 537, 851
family agreements 298, 757-8
family cases 170
Family Division 42, 43
Family Hearing Centre 35
family life 92
family proceedings 29, 47
family-friendly provisions 450-6
adoption leave 452-3
ante-natal care 450
compulsory maternity leave 451
maternity allowance 455-6
maternity leave and pay 450-1
notice provisions 453
paternity leave 451-2
statutory maternity pay
administration 451
suspension on maternity grounds
450
time off for dependants 455
unpaid parental leave 453-4
fast-track claims 46
fatal accidents 499-500
fiduciary relationships 317, 325, 776
final judgment, reopening of 48
financial circumstances 154
financial eligibility 169-70
finders 615-16, 883
fines 158-9
‘fire damaged’ goods 347
fitness 343-4, 347, 349-50, 785,
786-7
for purpose 339-40, 347, 784-5

fixed-term contracts 444-5, 468

flexible working 456-7

force majeure clause 401-2, 403

forcible feeding 534-5

foreclosure 654-5

foreign relations, contracts
prejudicial to 372

foreign sovereigns 497

foreseeability 590

foresight 569, 604-5, 842-4

to knowledge 571

forfeiture 637, 638

form ET1 72

form ET3 72

formal investigation 243

formalities 173, 759-60

four corners rule 359, 791

franchising 127, 170, 660

Franks Committee 76, 77

fraud 317, 372, 772-3, 815-16

fraudulent acts 508-9

fraudulent concealment of claim
849-50

freedom of expression 91, 92, 94-5

freedom of thought, conscience and
religion 91, 94

freedom to legislate 261

freeholds 650, 660-1

frustration 398, 399, 400, 401, 403,
475-6

full-time work 440

funding claim 168-70

funding defence - legal aid 126-7

future conduct 296

gang, membership of 707
gaol delivery 7
garden leave contract 376-7
garnishee order 187
general principle of liability theory
491
genuine occupational qualifications
416-17, 418, 419-20, 446,
816-17
genuine occupational requirements
420, 421, 422
golden rule of interpretation 203,
726
goods 239
description 342
examination 341
non-manufactured 340
non-necessary 306-7
partially defective 342
and services, supply of 345
supply of 351
supply of other than by sale 345
government Bills 192
government interference 399, 807
grievance 427, 472-3

grievous bodily harm 696

group purchasing companies 291

guarantees 307, 449, 566, 759-60
manufacturers 361, 566

guilty pleas 124, 154

habeas corpus 11, 537
habitual residence 231
harassment 234, 422, 447-8, 697-8
Heads of Divisions 59
health assessments 434
health and safety 75, 434, 459-63,
475, 584, 820-1
Health and Safety Commission 460,
462
Health and Safety Executive 463
hearing appeals 48
hearsay evidence 146-7, 184
Henry VIII (ouster) clauses 200-1
Her Majesty’s Courts Service 19, 23
High Court 6, 18-19, 41-3, 52, 65-6,
70, 213, 376, 718
Administrative Division 77
appeals 29-30
arbitration 63
and Commercial Court 43
and county court 32-8
and Court of Appeal 46-9
and Court of Protection 45
criminal procedure 129
and Crown Court 39, 40
employment tribunals 74, 75
Family Division 16
judicial control 81
removal and retirement of judges
62
highway authorities 580
highway, obstruction of 547, 855-6
hire of goods, contracts for 349
holiday-pay 430
holidays 443, 505
home information packs 649
homicide 685
horizontal agreements 385
hours of work 505
House of Commons 43, 190
House of Lords 18-19, 30, 41, 48, 56,
65-6, 727
Appeal Committee 53
barristers 104
employment tribunals 74
Judicial Committee 54
law-making process 190-2, 211
specific torts 583, 605
housing 239
association tenancies 628
human rights 253
absolute privilege 596
administrative tribunals 71
concerns 155



human rights (continued)
infringement 85-6
jurisdiction 32
and manslaughter 691-2
transsexual discrimination 420
see also European Convention on
Human Rights
husband and wife 298, 495-6
‘hype’ 318

illegality, public policy and
competition 370-92, 794-804
consequences 373-4, 796-8
contract contrary to public policy:
severance 381-2
employee restraints arising from
agreements between
manufacturers and traders 380
European Community and
restrictive practices 390-9
involuntary restraints on members
of trade associations and
professions 803-4
involuntary restraints of trade
381
judiciary 794-5
non-contractual restraints on
employees: confidential
information 378-80
public policy: illegal contracts
371-2
public policy: Parliament 382-3
restrictions accepted by
distributors of merchandise
381
restrictions on shareholder-
employees 380
severance 798
void contracts 374-5
wagering contracts: insurance and
dealing in differences 384
see also competition law; restraints
implied condition 336, 339-40, 350
implied terms 334-6, 346-8, 349-51
in consumer law - sale of goods
336
in consumer law - supply of goods
and services 345
customary 334
judicial 335-6, 782
statutory 782-3
improvement notice 463
in camera 144
in loco parentis 534
incompatibility, declaration of 90
incomplete (inchoate) agreements
275-6
indemnities 130-1, 344, 362, 644,
759-60
independent contractors 505

indictment 138, 140
individuals’ rights 240
inducements 330-3
industrial action 251-2, 467
inevitable accident 516, 840
inferior courts see judicial control
over inferior courts and
tribunals
Information Commissioner 492
informed consent 511, 533, 695
inherent danger 514
injunction 10, 84, 527, 602, 731,
814-15, 860-1
common 11
freezing 33, 411
interim (interlocutory) 527, 602
judicial control 81
perpetual 602
specific torts 551
injuria sine damno 492-3
injurious falsehood 602
injury compensation 164
injury to third party 344
innkeepers 893
innominate terms 334, 781
Inns of Court 104
innuendo 592, 874-5
insanity 702-4
insolvency 47, 187-8, 294, 459
inspectorate 30
installation and improvement
contracts 346
Institute of Legal Executives 99
insurable interest 384, 918
insurance 172-3, 292, 384, 573, 575,
775-6
before the event 172
directors’ and officers’ 291
intelligence, low 707
intent 677-9
intention 297-300, 322, 850-1
to exclude 542
interest 409
interim order 541
intermediate terms 781
intermittent custody 157
international conventions 15-16
International Criminal Court 67
Internet 242, 586
interpleader 618
interviews 122-3
intestate 918
intra vires 200, 201, 497
invitation to treat 272-4, 733-4
involuntary act 704
involuntary manslaughter by
unlawful act 906
involuntary recipients 615-16,
883
issue estoppel 128
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joint borrowers 651

Joint Committee on Statutory

Instruments 201

joint owners 622
joint tortfeasors 498
judge-only trials 41, 146
judges 146

acting 56

presiding 114

removal and retirement 62
judgment 527-8

enforcement 37-8, 65, 186-8
judicial appointments 59-61

Judicial Appointments Commission

59,71

Judicial Appointments and

Complaints Ombudsman 61,
62

judicial appraisal 175

judicial authority 534

judicial bias 217

judicial business, assistance for
transaction of business 52

Judicial Committee of the Privy

Council 57-8, 214
judicial control 200, 724-5
see also judicial control over
inferior courts and tribunals
judicial control over inferior courts
and tribunals 79-86
commercial context 86
damages 85
delay 85
human rights infringement
85-6
injunction and declaratory
judgment 84
prerogative orders and judicial
review 80-1
quashing orders 81-4
statutory right of appeal 79-80
judicial immunity 496
judicial review 30, 41, 718

Judicial Studies Board 22

judiciary 49, 54-5, 794-5
jurisdiction:
Criminal Division 49-50
Crown Court 41
House of Lords 53
Supreme Court 56
want or excess of 81
jurisdictional tests 387
juristic persons 226, 246-9
jury trial 95-6, 134, 141-50
advantages and disadvantages 143
alternative verdicts 150
bad character evidence and
previous convictions, evidence
of 147
challenge 143



928 INDEX

jury trial (continued)
defendant’s evidence: defendant’s
silence 147-8
judge 146
judge-only trials 146
juror personation 145
jurors, number of 150
jury vetting 144
majority verdicts 149
membership of jury 141-3
nobbling 142
oath 144
summing up 148
tampering 145
trial and evidence 146
trials on indictment without jury
145-6
verdict 148
victims’ advocate 150
witnesses, leading of and hearsay
evidence 146-7
jus accrescendi 624-5
jus tertii 543
justice, natural 82-3, 719-20
Justice of the Peace 7
justices’ clerks 22
justification 518, 593-4, 876

King’s Council 10, 15
knowing the act is wrong 704
knowledge 528

constructive 547

lack of 547

special, or lack of same 333

that statement is untrue 319

to foresight 570-1

of victim 569-70

laches 918
land:
agreements 385, 638
certificates 662-3
charges and encumbrances over
892-3
charges registration 659-63
contracts 396, 808-9
law 293, 618-22
mortgages 650-9
equitable mortgage 651
freeholds 650
joint borrowers: liability 651
leaseholds 650
mortgagor or borrower, rights of
651-3
possession order and money
judgment 654-6
powers and remedies of legal
mortgagee 653-4
priority 658
solicitor disclosure 657

taking possession without court
order 654
recovery of 414
registered 660-1
settled 622-3
titles 34
transfer of 646-9
unregistered 649, 659-60
Land Charges Register 659
Land Registry 660, 661, 663
landlord 630-2
release 633
selling freehold 633-4
and tenant 579-80
Lands Tribunal 71, 78, 79
last in, first out 474, 482
late payment of commercial debts
legislation 408-9
law centres 111
Law Commission 225, 260, 343, 346,
369
property law 631, 647-8
remedies and limitation of actions
403, 414
specific torts 566, 602
tort law 519, 531
law of confidence 823-4
Law of Contract 11
Law Lords (Lords of Appeal in
Ordinary) 53, 54
law merchant 14-15
law reform 224-5
Law Reform Committee 336
Law Society 99, 103, 110, 657
law of trusts 625-6
law-making process: UK legislation
189-206, 724-9
bills, enactment of 194
bills, types of 192
delegated legislation 197-201
future developments 192
private bills 196
private members’ Bills 193
prorogation and its effect 193
public and private bills 193
Queen’s Speech 192-3
Royal Assent 196
short title - numbering and
citation 196
statute law and case law
distinguished 197
statutes, interpretation of by
judiciary 201-6
various stages 194-5
Welsh Assembly 189-90
Westminster Hall debates 192
Westminster Parliament 190-1
lawyers’ practising certificates 109
laying an information 118
leading questions 184

‘leapfrogging’ method 48, 53, 56
leasehold 636, 650, 660-1, 886-7
see also leasehold or term of years
leasehold or term of years 626-32
contractual licences 627
creation of leases 630
duration of leases 627-8
rights and liabilities of landlord
and tenant 630-2
special protection for residential
and business tenants 628-9
Leasehold Valuation Tribunals
637-8
leases 293, 301, 636-7
overriding 633
in possession 630
reversionary 630
leave 443
in advance of entitlement 431
in the first year 431
postponement 454
legacy 918
legal advice privilege 265
legal advisors 22
legal aid 78, 104, 126-7, 137
Legal Aid Fund 28
legal entity principle 246
legal executives 110
legal help 169
legal interests and charges 622
legal mortgagee, remedies of 892
legal profession, discrimination in
235-6
legal profession privilege 265
legal relations 269, 271
legal representation 82, 169-70
legal services 98-101
advocates and litigators, overriding
duties of 99
business structures 100-1
consumer complaints 101
conveyancing services 100
oaths, and affidavits 100
payment for 101-4
probate services 100
rights of audience and employees
of Crown Prosecution Service
99
Legal Services Commission 104, 122,
126, 137, 168-9, 170
Legal Services Complaints
Commission 110
Legal Services Consultative Panel
105
Legal Services Ombudsman 88, 101
legal treatises 16-17
Leggett Report 77
legislation 12-14
less favourable treatment 444, 816,
818-19



liability 492-3, 825-6
cessation 527-31
cutting short 167-8
as defendant 826
employers 830-1
evasion, provisions against 365-6
exclusion 361
inducement 362-3, 792-4
of member in contract 250
of members in tort 250
of minors 701
occupiers’ 869-71
for omissions 861
of original parties 632
of parents 826
personal 255-6
product 564-6, 866-7
professional 867-9
see also negligence
statutory product 566-8
for stress-related injury 582-3
strict 679, 880
in tort 827-8
for torts of independent
contractors 510-11, 834-5
vicarious 500-1, 503, 505-9,
680-1, 828-30, 831-4, 902-4
see also limited liability
partnerships
libel 590-1, 873-4
licence and bailment 615
lien 246, 618, 664-7, 893-4
banker’s 667
equitable 666-7
maritime 666
possessory/common-law 664-6
life and physical integrity, right to 92
life sentence 152
mandatory 155-6
‘like work’ 817-18
limitation of actions 271, 849-50
see also remedies and limitation of
actions
limitation period 92, 414, 601
limitation, special periods of 530-1
limited liability partnerships 255-60
disclosure and audit 259
incorporation 256
limited partnerships 259-60
membership 256-7
membership agreement 259
names 258
new 575
personal liability of partners 255-6
reform 260
registered office 259
registration of membership
changes 257
regulations 258
taxation 257-8

liquidation 918
literal rule 203, 726
litigation 722-3
friend 227
privilege 265
litigators 99, 722-3
loans 305
Local Administration Commissions
88-9
local authority by-laws 199, 201, 724
lock-out agreements 735
locus standi 81, 82, 84
London Insolvency District 34
long-stop period 528
Lord Chancellor 19, 21, 43, 71, 77,
97,111-12
county court 34, 35
House of Lords 54, 55, 56
judicial appointments and
discipline 59-60, 61, 62
Lord Chief Justice 21, 39, 43, 49, 52,
54, 59-62, 71
Lords Justices of Appeal 60
loss, mitigation of 407
loss recoverable, type of 406
loss recovery 388-9
Low Pay Commission 439

magistrates 30
and civil debt 29
criminal procedure 128-9
involvement on appeals from
magistrates’ courts 40
lay 21
sentencing powers 28
see also magistrates’ courts
magistrates’ courts 19-26, 40, 61,
213
administration 23
committal proceedings 25-6
criminal offences, classification of
23
criminal procedure 126
district judges and deputy district
judges 21-2
justices’ clerks and legal advisors
22
lay magistrates 21
offence triable either way 24
proceedings, nature of 24
prosecution 535
summary trial 25
trial, sending for 24
maintenance contracts 346
malice 493, 825-6, 858
aforethought 686
transferred 899
malicious wounding 678, 694-5
mandatory order 33, 79, 80-1, 720-1
manslaughter 686-91, 904-6
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manufacturers’ guarantees 361, 566
marital status 420, 23-48
marriage, status of, contracts
prejudicial to 374
married women 231
Master of the Rolls 52, 54
masters 113-14
materiality 770-2
maternity allowance 455-6
maternity leave and pay 443, 450-1
matrimonial and family proceedings
34-5
matrimonial home 661-2
media 598
mergers 388
neutral citations 209-10
mediation 38
medical practitioners 557-8
members of tribunals 70
Memorandum and Articles of
Association 248
mens rea 677-9, 682, 897-8, 900-2
age and responsibility 702, 703
specific offences 686, 691, 693, 698
statutory offences 679-81
mental disorder 229, 495
mental distress 812-13
mental element — corporations 681-4
mental health 92
mental states 711
mentally disordered offenders 153
mercantile law (lex mercatoria) 14
mere expectancies 668
mergers 271, 385, 387, 392
merits-based test 85
mesne profits 628
military personnel 261-2
Ministers of the Crown and the
courts 86-7
minors 226-7, 230-1, 304-7, 494-5,
701, 760-1, 826
miscellaneous rules 205
mischief rule 202, 725
mischievous discretion 701
misconduct 481
misfeasance, active 580
misrepresentation 316, 585, 769-75,
788-9
actionable and remedies 319-21
fraudulent 320-1
innocent 319-20
negligent 320, 772
and sale by description 338
misstatements, careless 556
mistake 517, 709, 762-3, 815-16,
841,914
agreement 311
bilateral identical (common)
313-15, 765-7
fundamental 312
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mistake (continued)
non-identical bilateral (mutual)
315, 768-9
shared 313
as to quality 313-14
unilateral 312-13, 763-5
mistakenly signed documents 312
mitigation 135
mobile phone company 368
monetary union - impact of the
euro 224
money bills 195
money judgment 654-6
money-laundering legislation
163-4
monopolies 387
moral obligations arising from
particular relationships 676
mortgages 10-11, 650, 652, 891-2,
893
see also land mortgages
mortgagor or borrower, rights of
651-3
motive 493, 825-6, 897
evil 858
multi-track claims 46-7
murder 685-6, 904

National Insurance Fund 459
national minimum wage 436-8
national security 720
natural persons 226-46
adoption, effect of 228-9
bankrupts, undischarged 229-30
children, protection of 227-8
disability discrimination 240-3
discrimination 233, 238-40, 244
domicile 230-1, 232
legal relationships 245-6
mental disorder, persons suffering
from 229
minors 226-7
racial discrimination 233-8
residence 232
sex discrimination 238
naturalisation 729-30
nature and development of English
law 3-17, 715-17
canon law 16
classification 3-5
common law 6-8
common law defects 8-11
custom 14-16
delegated legislation 14
development and sources of 5-6
equity 8
equity and law, relationship of
11-12
legal treatises 16-17
legislation 12-14

necessaries principle 307-8, 760
necessity 516, 534-5, 707, 708,
840-1,913-14
negligence 106-7, 545, 722-3
at common law 322-3
contributory 403, 560-3, 565, 577,
865-6
criminal law 679
employers 581-4, 872
gross 678, 691-2
liability 870-1
nursemaid school of 582
occupiers’ liability 576-80
product liability 564-6
reality of consent 773-4
specific torts 553, 850-1, 862-5,
866, 867-9
tort law 824-5
see also negligence — professional
liability
negligence — professional liability
568-76
accountants: developments in
exclusion of liability 574
background and development
568-9
duty of care 576
foresight to knowledge 571
insurance 575
knowledge to foresight 570-1
liability, avoiding and excluding
572-4
liability, current trends in 571-2
reform 575
special relationship, necessity for —
knowledge of victim 569-70
negligent concealment of claim
849-50
negligent control 826
negotiable instrument 918
nervous shock 524-5, 846-9
night work 432, 434
‘no costs’ rule 36
no-win-no-fee 512, 563
non est factum 312, 356
non-delivery 886
non-derogation from the grant 632
non-disclosure of sentence 165-6
non-discrimination agreements 243
non-discrimination notices 243
non-employees 441, 505
non-lawyers, information and advice
from 111
non-necessary goods contracts 305
non-occurrence of an event 399,
807-8
non-transferability rule 292
Northern Ireland 55, 56, 57, 58,
193
noscitur a sociis rule 203, 726

notary public 110

notice 376-8, 426, 453, 454, 4834,
513, 633

novus actus interveniens 523-4, 565,
844-6

nuisance 856-61

private 548-53
nulla poena sine lege 674, 894-5

‘oath helpers’ 9
oaths 100, 144
obiter dicta 210-11
objective standards 557
objective tests 678, 899
offences 23, 140
absolute 680
alleged 132
arrestable 119-20
biological 695
corporate 439
indictable 123-4, 139, 918
seriousness of 152, 154
sexual 152, 698, 908-9, 701
summary 123
triable either way 24, 26-7
violent 152
see also specific offences; statutory
offences
offenders, release of from custody
158
offer 271, 272-4, 732, 733, 734
of amends 599-600
implied 273
lapse of after reasonable time 743
not essential 744-5
not identifiable 281
postal 277-8, 741-2
qualified 599
termination 278-81
to settle 176
written 176-7
office equipment 349
Office of Fair Trading 45, 63, 368,
383, 386, 388, 389
official search certificate 658
Official Solicitor 114
‘Old Bailey’ see Central Criminal
Court
Ombudsman 87-8
omissions 676-7
online court service: money claim
online 38-9
opted-out workers 487
opting-in notice 487
oral hearing 46, 47
oral statements later put into writing
333
Orders in Council 54, 199
original precedents 217
Oulton Committee 37



oust jurisdiction of the courts 374,
798

outside evidence 330

overriding interests 660, 661-2

overruling 217-18

overtime 443

owner-managed businesses 437

ownership 610-11

package holiday business 368
packaging 784
panel report 60
Par Pro Bono Unit 104
parental authority 534
parental leave 443, 453-4
parental responsibility 228
parenting orders 163
pari delicto rule 796-7
Parliament 190-1, 192, 370-1
see also Act of Parliament
Parliamentary control 201
Parliamentary funds 261
Parliamentary and Health Service
Commissioner 87-8
parol contract 918
parol (oral) evidence rule 330
Part 36 payments 176
part-time employment 440, 441-2,
443-4, 818-19
parties in tort law 493-500
aliens 497
corporations 497
Crown and its servants 496
executors and administrators
498-500
foreign sovereigns and
ambassadorial staffs 497
husband and wife 495-6
joint tortfeasors 498
judicial immunity 496
mental disorders, persons suffering
from 495
minors 494-5
partners, principals and agents 500
postal and telecommunications
authorities 496
unincorporated associations and
trade unions 498
partners 500
partnerships 178, 234, 238, 253-5
passing off 527, 584-6
patents court 37, 46-7
paternity leave 451-2
‘pawn’ 664
pay/payment 435-40, 443
appropriation 397-8, 806
by cheque 753
deduction of union subscriptions
465
in lieu of notice (PILON) 377-8

made under a mistake 413
statements, itemised 435-6
to lawyers 127
of wages or salary 503-4
paying a rolled-up rate 432
Payne Committee 655
penalty 405
pensions 420, 421, 425, 442, 443
per 918
per incuriam 215
percentage threshold scheme 436
performance 394
bonds 292-3
full, prevented by promisee 396
further, refusal of 412
improper, of acts within scope of
employment 506-7
partial 395-6, 805, 887
prevented 805
specific 10, 410-11
substantial 395, 804-5
time of 396
permanent employment vacancies
445
permission 38
to appeal 48
perpetual succession principle 246
personal chattels mortgages 663—4
personal injury 407-8, 414, 519,
880
personal property 650
personal representatives 918
personal service 178
contracts 398-9, 806
personality 609-10
persuasive precedents 216-17
Phoenix association 622
photography 57
physical injury 556, 564-5, 569
piggyback claims 383, 389
place of work 504
plant and equipment 504
plea 134
bargaining 141
before venture 26
directions hearing 139
pledge 664, 918
clauses 374
police powers 92
police station 119-23
political strikes 252
possession 611-15, 653-6, 853-4,
892
adverse 612-14, 881-2
possessory title 854
post rule and e-mail 278
postal authorities 496
postal offer and acceptance 277-8
powers of attorney 308
Practice Directions 22
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pre-action protocols 182
pre-contractual statements 331
pre-incorporation contracts 291
pre-nuptial agreements 372
pre-sentence drug testing 154
pre-sentence report 153-4
pre-trial interpretation of relevant
material 601-2
pre-trial review 36, 125, 182
precedent 218-19
preferred supplier scheme 170
preliminary hearing 139
premises, disposal or management
of, discrimination in 235
preparation time order 73
prerogative orders 80-1
prescription 641-3, 861
present day courts 19
presumption of grant 643
previous dealings 357-8
price indications 273-4, 733-4
price paid or value declared 341-2,
649
primary law (legislation) 223
primary victim 524
principals 500
prison sentences of less than
12 months 157
private bills 193, 196
private defence see self-defence
private law 3
private members’ Bills 193
private sales 343
privilege 595-8
qualified 877-9
privity of contract 287-8, 358, 553,
564, 632-4, 644, 749-52
privity rule 293, 790
Privy Council 56
probate 34, 100, 918
procedure 9
proceedings:
commencement 177-8
nature of 24
order of 184-5
professionals 557
profits:
a prendre 610, 640, 643, 660
account of 527
sharing 253
prohibiting orders 33, 79, 80-1, 83
prohibition 385, 386-7
notice 463, 568
promise 296
fictitious 322
promisee 289
promisor 289
promissory estoppel 295-7, 753,
754-6
property bailed 617
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property law 609-69, 881-94
adverse possession 881-2
bailment 614-18, 882-6
charges and encumbrances over
land 892-3
choses in action assignments
667-9
choses in action mortgages 664
co-ownership 624-6, 886
easements 887-91
equitable interests 622-4
land charges registration 659-63
land law 618-22
land, transfer of 646-9
leasehold 886-7
legal mortgagee, remedies of 892
lien 664-7, 893-4
mortgages 891-2
mortgages of chattels 893
nature of property 609-10
ownership and possession 610-11,
881
personal chattels mortgages 6634
personal property 650
possession 611-14
privity of contract 632-4
restrictive covenants 644-6, 891
servitudes 639-44
tenants’ rights to acquire freehold
of houses and blocks of flats
634-8
see also land mortgages; leasehold
or term of years
property letting company 368
property register 660
property restitution in criminal cases
163-4
property, threats to 326
property, torts affecting 537-42
extra-judicial remedies 539
revocation of licenses 538-9
squatters 541
trespass to land 537-8
proportionality test 85, 86
proprietorship register 660
prorogation and its effect 193
prosecution 134
application 145-6
commencement 124-6
Crown Court 40-1
disclosure by 25
prosecutor 116-18
protected shop workers 487
provocation 687-8, 904-6
psychological injury 706
public authorities 90-1
public Bills 193, 194, 196
public duty 286, 458
public interest 264, 387, 731-2,
798

public nuisance 546-8, 855-6
public policy 515, 558, 705, 709-10,
839-40
see also illegality, public policy and
competition law
public transport, discrimination in
243
Public Trustee 114
publication 587-603
claimant, reference to 592-3
criminal convictions 601
damages 602
defamation 590
defences 593
fair comment on matter of public
interest 594-5
injunctions 602
innuendo 592
justification 593-4
libel and slander 590-1
limitation period 601
offer of amends 599-600
pre-trial interpretation of relevant
material 601-2
privilege 595-8
reform 602-3
republication 589-90
special damage 591
summary procedure 600-1
‘puffing’ 318
puisne (High Court) judges 42, 49,
52, 60
purchase of business 729-30
purchase price reduction 354
purse-sharing 106

qualifications, lack of 469

qualifying bodies 234, 238, 240, 368

qualifying offences 50

qualifying periods 444

quality 347, 349-50

see also satisfactory quality

quantum meruit 396, 401, 412, 815,
918

quashing orders 33, 79, 80-4,
718-19

quasi-contract 322, 412-13, 815

Queen’s Bench 7, 30, 42, 43, 53, 75,
77, 81

Queen’s Counsel 106

Queen’s Speech 192-3

qui facit per alium facit per se 506

quia timet 527

quiet enjoyment 631

racial aggravation 154

racial discrimination 233-8, 416-17,
447, 730, 819

rape 698-9, 908-9

ratio decidendi 210

reality of consent 311-15, 316-29,
762-79
agent’s breach of warranty of
authority 322
agreement mistake in general 311
bilateral identical (common)
mistake 313-15, 765-7
compensation 321-2
duress 325-6, 776
economic duress 328-9
electronic trading 315
equity 767
fiduciary relationships 776
misrepresentation 316, 319-21,
769-75
mistake 762-3
mistakenly signed documents 312
negligence at common law 322-3
no general rule that all contracts
must be fair 329
non-identical bilateral (mutual)
mistake 315, 768-9
rectification 767-8
representation, meaning of 316-19
rescission remedy 323-4
uberrimae fidei contracts (utmost
good faith) 324-5, 775-6
unconscionable bargains 329,
777-9
undue influence and associated
equitable pleas 326-7, 776-7
unilateral mistake 312-13, 763-5
realty 609, 918
reasonable responses test 469
reasonableness test 291, 363-5, 367,
375,573,792-4
recaption 546
receipt, discharge by 397
receiver, right to appoint 656
recklessness 678, 686, 898-9
recorder 60-1
records 433-4, 439, 454
recruitment and selection of
employees 415-26
age discrimination 422-5
criminal records 425-6
disability discrimination 418-19
enforcement 417
exceptions 417
religion and belief discrimination
421-2
sex and race discrimination
416-17
sexual orientation discrimination
420-1
trade union members and non-
members 417-18
transsexual discrimination 419-20
rectification 314, 767-8
redemption 891-2



redundancy 425, 443, 459, 470,
479-85
amount of redundancy payment
481-2
consultation 482-5
definition 480
eligibility 480-1
procedure 482
unfair selection for 474
reference period 430
referral orders 163
registered companies 246-8, 308-9,
730-1, 762
regulations 223
Regulatory Reform Order 254
reliance 339-40, 755
religion and belief discrimination
421-2, 447
religious aggravation 154
religious belief, genuine 712
remainder 918
remands, duration of 125-6
remedial orders 91
remedies 10, 91-2, 333, 348
see also remedies and limitation of
actions
remedies and limitation of actions
405-14, 811-16
damages 405, 811-14
equitable remedies 410-12, 414
European Union developments
410
fraud, concealment and mistake
815-16
injunction 814-15
interest on debt and damages 408
liquidated damages 405
loss, mitigation of 407
provisional damages for personal
injury 407-8
quantum meruit 815
recovery of debt 408-10
restitution claims: quasi-contract
412-13
unliquidated damages 406
remoteness 406, 522, 552, 813-14,
842-9
remuneration 438
Rent Assessment Committees 69
repair 353-4
failure to 580
reparation order 162
repentance 796-7
replacement 353-4
replevin 546
reporting 74, 138
reporting orders, restricted 419
reports 55, 62, 208
representation 316-19, 779-80
representative order 251

republication 589-90
repudiatory breach (breach of
condition) 331-2, 333
repugnancy 359, 791
request for selection for appointment
59-60
requests for further information 180
res extincta 313, 314, 765-6
res ipsa loquitur 559-60, 564, 864-5
res judicata 217-18
res sua 313, 314, 765-6
resale price 786
rescission 320, 323-4, 354, 411-12
rescue cases 514-15, 838-9
reserve price 272
residence 232
residential tenants 628-9
responsibility see age and
responsibility
rest periods 434
restitutio in integrum 518
restitution 163-4
specific 527
restraints:
on distributors of merchandise
802-3
on employees: exceptionally for
life 800-1
on employees: solicitation of
customers and clients
799-800
on employees: taken in contract
between their employers 801
on employees: trade secrets 798-9
on employees/shareholders 802
of trade 374-5, 653, 798
on employees through period of
notice 376-8
involuntary 381, 803-4
and public interest 798
voluntary contractual 375-6
on vendors of businesses 380, 801
restrictions accepted by distributors
of merchandise 381
restrictions on shareholder-
employees 380
restrictive practices 45, 370, 390-9
retirement age 423-4
retrial 50, 51
reversing 217-18
reversion 918
review and references, applications
for 62
revocation 278-80, 538-9, 742-3,
853
rights:
of audience 99
in connection with legal advice
121-2
of occupation 661
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of sale 655-6
suspension of 754-5
in term 539
to exercise 635
to a fair trial of disputes 93-4
to manage 534-5
to occupy 651
to representation, criteria for grant
of 137
risk, passing of 354
road traffic offences 124
Royal Assent 196
Royal Chancery 8-9
Royal Charter 12, 248
Royal Commissions 7
Royal Courts 9, 14

sale:
by description 338-9, 783
by sample 344-5, 787-8
in the course of a business 339
of land, alleged contracts for 734
of land, leases and contracts of
400
price and guarantors 656
through an agent 341
under limited title 337
sales talk 318
sample 348, 350
satisfactory quality 340, 341-4, 347,
350, 785, 786-7
Schengen Convention 50
Scotland 55, 56, 57, 58, 193
Court of Criminal Appeal 56
Court of Session 53, 56
Law Commission 260
search order 33, 411
‘second appeal’ 46
Second Reading Committee 194
second-hand goods 340, 785
secondary legislation 223
secondary victim 524
‘seconds’ 347
Secretary of State 27, 70, 96-7, 387,
388, 459, 484-5
selection:
commissions 55
powers 503
process 55, 60
self-defence 518, 534, 694, 710-11,
914-16
self-employment 429
self-help 412, 537, 539, 551, 853
self-induced events 400
sending for trial procedure 28
sense of the promise rule 315
sentences 49, 135, 151
deferred 157-8
power to increase 51
in youth court 136-7
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Sentencing Guidelines Council
155-6
sentencing powers 28
separation agreements 374
Serious Fraud Office 117
service acknowledgment 178
service of claim form 178
service contract 501
service-related pay and benefits
424-5
services 239
supply of 351-2
servitudes 610, 639-44
severance 381-2, 798, 886
sex discrimination 238, 416-17, 446,
447, 730, 816-17, 819
sexual immorality 371-2
sexual offences 152, 698, 908-9
sexual orientation discrimination
420-1, 446, 447
sexually transmitted diseases 695
share purchase contracts 396
share of supply test 388
shop workers 486-8
short citation 209
short title - numbering and citation
196
shuttle diplomacy 38
sick leave, long-term 430
sick pay 436, 443, 817
signatures and electronic trading 304
significant harm 228
silence, restriction of right to 123
simple contract 271, 285, 918
skeleton arguments 183
skill, special or lack of same 333
slander 590-1, 873-4
small claims 35-6
smoking in the workplace 461-2
so far as is reasonably practicable
460, 462
Social Security Commissioner 70
social security tribunals 70
sole traders 178
solicitation of customers and clients
799-800
Solicitor-General 113
solicitors 104, 108-9, 657, 894
some other substantial reason 471-2
special advocates 107-8
special relationship, necessity for —
knowledge of victim 569-70
specialist proceedings 46-7
specially qualified advisers 57
specialty contract 270-1, 918
specific offences 685-700, 904-9
assault 693-4
death by dangerous or careless
driving 692-3
diminished responsibility 906

homicide 685
involuntary manslaughter 690-1,
906
manslaughter 686
murder 685-6, 904
sexual offences — rape 908-9
statutory offences against the
person 906-8
voluntary manslaughter 686-90,
904-6
see also statutory offences against
the person
specific torts 532-605, 850-81
act of God 881
affecting the person 532-5
against business interests 584-6,
872-3
arrest and tort of trespass to the
person 536-7
civil conspiracy 873
common benefit 881
contributory negligence 865-6
conversion 854-5
defamation 586-7, 873-80
duty of care 553-5
employers’ negligence 872
false imprisonment, remedies
available against 537
highway authorities 580
negligence 553, 862-5, 866, 867-9
negligence — employers 581-4
negligence — occupiers’ liability
576-80
negligence — product liability
564-6
nuisance 856-61
occupiers’ liability 869-71
private nuisance 548-53
product liability 866-7
public nuisance 546-8, 855-6
statutory product liability 566-8
strict liability 880
trespass to the person 850-2
trespass to land 852-3
wrongful act of stranger 881
wrongful interference with goods
542-6, 853-4
see also duty of care — economic
loss; negligence — professional
liability; property, torts
affecting; publication
spouse’s right of occupation 892-3
squatters’ rights 541, 881-2
stalking 696-8
standing offer 737
‘Staple Courts’ 15
stare decisis 7-8, 11, 207
statement:
of case 180
of facts 124

importance 332
influencing representee’s decision
319
of intention, opinion or belief as
actionable statements of fact
769-70
and intentions of the parties 331-2
of law 318
must induce contract 318-19
nature of 332
necessity for 317
negligent 569
of opinion 318, 587
timing of 332-3
as to future conduct or intention
318
of truth 178
written 444, 486
states of mind 897-8
statutes 13-14, 189, 197, 201-6,
715-16
statutory authority 517-18, 842
statutory companies 308-9
statutory duties 514, 563
statutory employment rights 262
statutory grievance procedures
473-5
statutory instruments 199
statutory interpretation 89-90, 725,
726
statutory intervention 552-3
statutory maternity pay
administration 451
statutory offences against the person
679-81, 694-700, 906-8
assault by penetration 699-700
assault occasioning actual bodily
harm 694
grievous bodily harm 696
harassment 697-8
malicious wounding 694-5
rape 698-9
sexual offences 698
sexually transmitted diseases 695
stalking 696-8
statutory product liability 566-8
statutory prohibition, implied 382-3
statutory restriction 471
statutory rights 79-80, 475, 651
statutory sick pay 436
stop and search powers 536-7
street bail 119
stress-related injury 582-3
strike 467
striking out 181
structured settlements 175, 407-8,
522
subject matter 399, 807
subject to contract 274
subjective test 898-9



subordinate legislation 189
subpoena 10
subrogation 531
substantial lessening of competition
387, 392
success fee 171
succession order 622
successive accidents and supervening
events 849
sueing for money owing 656
suicide pact 689-90
summary procedure 600-1
summary trial 25, 27, 132-6
summing up 148
summons 118, 125, 132-3
Sunday trading 486-8
sunset clauses 199
superior title 886
supervening events 402
supervision order 162
Supreme Court 18-19, 23, 30, 48,
65, 66
assistance for transaction of
judicial business 52
composition 57
jurisdiction 56
Justices 54
Northern Ireland 53
reform 54-7
Rules 200
surety 130-1, 918
surrender to bail and sureties 130
suspect protection 123
suspended sentences 157
suspension:
from work on medical grounds
449-50
on maternity grounds 450
notice 568
sympathy strike 252

taxation 257-8, 439, 729
taxing officers 114
Technology and Construction Court
45
telecommunications authorities 496
telephone acceptance 740-1
telex acceptance 740-1
tenancies, public-sector 628
tenancy at will 627
tenancy by sufferance 628
tenants 630-2
for life 622-3
release from liability 633
rights to acquire freehold of houses
and blocks of flats 634-8
tenders 275, 396-7
tenement 639
tenure 56, 618
term of years absolute 619

termination of employment contract
465-79
automatically unfair dismissals 466
dismissal, definition of 468
dismissal, grounds for 468-73
exceptions, other 467
statutory grievance and
disciplinary procedures 473-5
unfair dismissal 465-6
unfair dismissal: damages for
injury to feelings not available
479
unfair dismissal and frustration of
contract 475-6
unfair dismissal, remedies for
476-9
territorial limits 33
theft 470
third parties 324, 327, 358-9, 388-9,
565-6, 743, 754
threats 706-7
time lapse 280, 323-4, 528-9
time limits 123-4, 126, 479, 481
time off 455, 457-9
time for performance 352, 805-6
time-bars 167
timetables, court enforcement of
183
title 336-7, 346, 349, 660-1
tort law 4, 491-531, 823-50
corporations 828
damage after successive accidents
525-7
damage and liability 492-3,
825-6
diplomatic immunity 828
employee, definition of 501-5
employer liability 830-1
exclusion clauses 836
general defences 835-42
liability cessation 527-31
liability for torts of independent
contractors 510-11, 834-5
limitation of actions 849-50
mental patients 827-8
minors 826
nature of 491-2, 823-5
nervous shock 524-5
non-employees, rights of 505
remoteness of damage 842-9
vicarious liability 500-1, 505-9,
828-30, 831-4
see also damages; defences; parties
in tort law; specific torts
tort remedy 322-3
tracking 657
trade practice 276
trade secrets 375, 379-80, 798-9
trade unions 234, 238, 251-3, 498
activities 458

INDEX 935

learning representatives 458-9
members and non-members
417-18
membership and activities 463-5
recognition 457-8
trading contracts 761
training 429, 443
transfer of business 475
transfer of employees 828-30
transfer of property in goods,
contracts for 345-6
transfer to permanent employment
445
transsexual discrimination 419-20
travel restriction orders 160
treasure 96-7
trespass 578
to goods 542-4
to land 537-8, 852-3
to land by relation 612
to the person 532-5, 850-2
trial 137, 145, 146, 183-6
bundles 183
on indictment 27
on indictment in Crown Court
137
on indictment without jury 145-6
new 51
place and time of 139-40
procedure, sending for 28
sending for 24
see also jury trial
tribunals 64, 445, 717-19, 720
administrative 70-1
administrative inquiries 76
advantages 76
alternative dispute resolution
75-6
appeals from 48
domestic 78-9
employment 71-5
Inquiries Act 2005 77
legal aid 78
reform 77
see also judicial control over
inferior courts and tribunals
trust instrument 622
trusts 5, 10-11
of land 624
turnover test 388
two-tier service 573

uberrimae fidei contracts 317, 324-5
ultra vires 81, 90, 717-18, 720, 724-5
corporations 308-9
persons and the Crown 248, 255
procedural 200
substantive 200
tort law 497
tribunals 80
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unconscionable bargains 329, 777-9
undue influence 653, 776-7
and associated equitable pleas
326-7
unenforceable contracts 270
unfair contract terms 366-9
unfair dismissal 439, 465-6, 474,
475-9, 821
unfair relationships 652-3
unfitness to plead 141
unilateral agreements 732
unilateral contracts 277, 279-80
unincorporated associations 249-55,
498
partnership 253-5
trade unions 251-3
Union for the Investment Finance
Industry 465
unit-holders 621
United States 589
unsound mind 762
see also insanity
unusual plaintiff (claimant) rule 523,
844
up-front payments 173
usage of trade 344
use of own name 586
utmost good faith 775-6

vagueness 757-8
valid contracts 304-5

valuable benefit 401
vegetative state cases 512
verdict 148
alternative 150
majority 149
vertical agreements 385, 386
vesting deed 622
Vice-Chancellors 10
vice-presidents 52
victimisation 233, 239, 416, 422,
439, 447, 455
victims’ advocate 150
violence, threats of 325
void contracts 270, 326, 370,
374-5
volenti non fit injuria 494, 511-12,
514, 515, 710, 835-40
specific torts 533, 534, 535, 577
voluntary act 704
volunteers 120, 121

wagering contracts 370, 384

waiver 277, 528, 805-6

Wales 55, 56, 57, 58, 72,77, 87,

189-90

warning the victim 562-3

warrant, issue of 118

warranties 333-4, 349, 395
implied 337

waste 632

wasted costs order 73

Wednesbury reasonable test 85, 86

when and where test 502

whistle-blowing 379, 389, 449

winding-up 918

without unit-holders 621

witnesses, attendance of 183

witnesses, leading of 146-7

work and materials contracts 346

work, obligation to 504

workforce agreements 433

working hours 434

working time 429-34

workplace rights 92

writ system 8-9

written contracts 330, 368

written requisition 119

wrongful act of stranger 881

wrongful interference 542-6,
611-12, 853-4

year and a day rule 685

young (adolescent) workers 434-5

young persons 458

youth community orders 161-3

youth courts 31, 126, 136-7

youth crime and disorder —
sentencing 161

Youth Justice Board 136-7

youth offender contract 163

youth offender panel 163

youth offending team 161, 163









